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Rule  No.  S9. 

1.  It  is  ordered  by  the  court,  that  during  the  session  of  the 
court,  any  gentleman  of  the  bar  having  a  cause  on  the  docket, 
and  wishing  to  use  any  book  or  books  in  the  Utw  library,  shall 
be  at  liberty,  upon  application  to  the  clerk  of  the  court,  to  re- 
ceive an  order  to  take  the  same,  (not  exceeding  at  any  one 
time  three)  from  the  library,  he  being  thereby  responsible  for 
the  due  return  of  the  same  within  a  reasonable  time,  or  when 
required  by  the  clerk.  And  it  shall  be  the  duty  of  the  clerk 
to  keep  in  a  book  for  that  purpose,  a  record  of  all  books  so  de- 
livered, which  are  to  be  charged  against  the  party  receiving  the 
same:  and  in  case  the  same  shall  not  be  so  returned,  the  party 
receiving  the  same,  shall  be  responsible  for,  and  forfeit  and  pay 
twi^ie  tlie  value  thereof;  as  also  one  dollar  per  day  for  each 
day'f^  detention  beyond  the  limited  time. 

%.  It  is  ordered  by  the  court,  that  during  the  session  of  the 
court,  any  judge  thereof  may  take  from  the  law  Ubrary  any 
book  or  bo^  he  may  think  proper,  he  being  responsible  for  the 
due  return  thereof. 

Rule  No.  40. 

Whereas,  it  has  been  represented  to  the  court,  that  it  would 
in  many  cases  accommodate  counsel,  and  sfire  expense  to  par- 
ties, to  submit  causes  upon  printed  argumelBs :  it  is  therrfore 
ordered  that  in  all  cases  brought  here  on  afVeal,  writ  oi^  erroi 
or  otherwise,  the  court  will  receive  printed  arguments,  if  the 
counsel  on  either  or  both  sides  shall  choosA  so  to  submit  the 
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THE  DECISIONS 


OF 


THE  SUPREME  COURT  OF  THE  UNITED  STATES 


AT 


JANUARY  TERM  1833. 


The  United  States,  plaintiffb  in  error  v.  Oeorge  Mac* 

DANIEL. 

Th6  tf  nited  States  initituted  a  loit  to  recorer  a  balance  charged  on  the 
hooks  ^the  treasarj  department  against  the  defendant,  who  was  a  clerk 
m  the  navy  department^  upon  a  fixed  annual  salary,  and  acted  as  agent 
for  the  payment  of  moneys  due  to  the  nayy  pensioners,  the  privateer  pen- 
noners,  and  for  nary  disbursements ;  for  the  payment  of  which,  funds  were 
placed  in  his  hands  by  the  goremment  He  had  received  an  annual  com- 
pensation for  his  senrices  in  the  pajrment  of  the  navy  pennoners  i  and  for 
fifteen  years^  he  had  received,  in  preceding  accounts,  commissions  of  one 
per  cent  on  the  moneys  paid  by  him  for  navy  disbursements.  He  claimed 
these  commissions  at  the  treasury,  and  the  claim  had  been  there  rejected 
by  the  accounting  officers  i  and  if  allowed  the  same,  he  was  not  now  in- 
debted to  the  government.  The  United  States,  on  the  trial  of  the  case  in 
the  drcnit  court,  denied  the  right  of  the  defendant  to  these  commission^ 
as  they  had  not  been  allowed  to  him  by  any  department  of  the  government^ 
and  asserted  that  the  jury  had  not  power  to-allow  them  on  the  trisL 

The  rejection  of  the  claiii^  to  commissions  by  the  treasury  department^ 
formed  no  objection  to  the  admission  of  it  as  evidence  of  oflbet  before  the 
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juiy.  Had  the  claim  never  been  presented  to  the  department,  it  could 
not  have  been  admitted  as  evidence  by  the  court  But,  as  it  had  been 
made  out  in  form  and  presented  to  the  proper  accountings  officers^  and 
had  been  rejected,  the  circuit  court  did  right  in  Submittihg  it  to  the  juryi 
if  the  claim  was  considered  as  equitable. 

This  court  will  not  sanction  a  limitation  of  the  power  of  the  circuit  court,  in 
cases  of  this  kind,  to  the  admission  of  evidence  to  the  juiy  on  a  trial,  only 
to  such  items  of  offset  against,  the  claims  of  the  government  as  were 
strictly  legal,  and  which  the  accounting  officer  of  the  treasuiy  should 
have  allowed.  It  is  admitted  that  a  claim  wMch  requires  legislative  sanc- 
tion, is  not  a  proper  offset  either  before  the  treasury  officers  or  the  court. 
But  there  may  be  cases  in  which  the  services  having  been  rendered,  a 
compensation  may  be  made  within  the  discretion  of  the  head  of  the  de- 
partment )  and  in  such  cases  the  court  and  Jury  will  do,  not  what  an  audi^ 
tor  was  authorized  to  do,  but  what  the  head  of  the  department  should 
h^ve  done,  in  sanctioning  an  equitable  allowance. 

The  act  of 'the  27th  of  March  1804,  by  whiph  the  president  of  the  United 
States  was  authorized  to  attach  to  the  navy  yard  at  Washington  a  captain 
of  the  navy  for  the  perfonnance  of  certain  duties,  waft  correctly  construed 
by  theliead  of  the  navy  department  until  1839,  allowing  to  the  defend- 
ant commisttons  on  the  sums  paid  by  him,  as  the  special  agent  of  the 
navy  department  in  making  the  disbursements. 

By  ac  act  passed  10th  July  1833,  cong^ss  authorized  the  appointment  of 
a  separate  and  periLJUient  navy  agent  at  Washington,  and  directed  the 
performance  of  the  duties  "  not  only  for  the  navy  yard  in  the  city  of 
Washington,  but  for  the  navy  department,  under  the  direction  of  the 
secretary  of  the  navy,  in  the  payment  of  such  accounts  and  daims  as  the 
secretary  may  direct."  These  duties  would  not  have  been  so  specially 
stated  in  this  act^  if  they  had  been  considered  by  congress  as  coming 
within  the  prdinary  duties  of  an  agent  for  tiie  navy  yard  at  Washington, 
under  the  act  of  1804.  But  independent  of  this  consideration,it  is  4*«ough 
to  know  that  the  duties  in  question  were  discharged  by  the  defendant^ 
under  the  construction  given  to  the  law  by  the  secretary  of  the  navy. 

It  will  not  be  contended  that  one  secretary  of  a  department  has  not  the 
same  power  as  anotiier  to  give  a  construction  to  an  act  which  relates  to 
the  business  of  his  department 

A  practical  knowledge  of  any  one  of  the  great  departments  of  the  govern- 
ment, must  conrince  every  person  that  the  head  of  a  department,  in  the 
distribution  of  itts  duties  and  respon&bilities,  is  often  compelled  to  exer- 
cise his  discretion*  He  is  limited  in  the  exercise  of  his  powers  by  the 
law,  but  it  does  not  follow  that  he  must  show  a  statutory  provision,  for 
every  thing  he  does.  No  government  could  hh  administ^ed  on  such 
principles.  To  attempt  to  regulate  by  kw  the  minute  movements  of 
every  part  of  the  complicated  machinery  of  government^  would  evince  a 
most  unpardonable  ignorance  of  the  subject.  Whilst  the  great  outlines 
of  its  movements  may  be  marked  out,  and  limitations  imposed  on  the  ex- 
ercise of  its  powers ;  there  are  numberless  things  which  must  be  done. 
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tbit  can  neidier  be  uiticipated  nor  defined  i  and  which  are  essential  to 
the  proper  action  of  the  goremment  Hence,  of  necearityy  osages  have 
been  estabfiahed  in  ereiy  part  gt  the  (^emment,  which  nave  become  'a 
land  of  common  law,  and  regulate  the  rights  and  auties  of  those  who 
act  mthin  thdr  respective  limits ;  and  no  change  of  such  usages  can  have 
a  letrospective  effectt  but  must  be  limited  to  the  future. 

Usage  cannot  alter  the  law,  but  it  is  evidence  of  the  construction  given  to 
i^  and  must  be  considered  binding  on  past  transactions. 

That  the  duties  in  question  were  flischarged  by  the  defendant  during  office 
hours,  can  form  no  objection  to  the  compensation  claimed.  They  were 
required  of  him  by  the  head  of  the  department;  and  being  a  subordinate, 
he  had  no  discretion  to  decline  the  labour  and  responsibility  thus  imposed. 
But  seeing  that  his  responsibifity  would  be  greatly  incrtiued.  and  perhaps 
his  labour,  the  secretaiy  of  the  navy  iiicreases  his  compensation,  as  in 
justice  he  was  bound  to  do. 

This  action  of  assumpsit  has  been  brought  by  the  government  to  recover  from 
the  defendant  the  exact  sum  which  in  equity  it  is  admitted  he  is  entitied  to 
receive  for  valuable  services  rendered  to  the  public  in  a  subordinate 
capacity,  under  the  express  sanction  of  the  head  of  the  navy  department 
Thisaum  of  money  happens  to  be  in  the  hands  of  the  defendant;  and  the 
question  is^  whether  he  shall,  under  the  circumstances,  be  required  to 
suixender  it  to  the  government,  and  then  petition  congress  on  the  subject 
A  simple  statement  of  the  case  would  seem  to  render  proper  a  very  dif- 
ferent course. 

It  would  be  a  novel  principle  to  refuse  payment  to  the  subordinates  of  a  de- 
partment, because  their  chief,  under  whose  direction  they  had  faithfully 
served  the  public,  had  given  an  erroneous  construction  to  the  law.    . 

The  secretary  of  the  navy,  in  authorizing  the  defendant  to  make  the  dis- 
bursements on  which  the  claim  for  compensation  is  founded,  did  not 
transcend  those  powers,  which,  under  the  circumstances  of  the  case,  he 
nught  well  exercise. 

ERROR  to  the  circuit  court  of  the  United  States  for  the  county 
of  Washington,  in  the  district  of  Columbia. 

This  action  was  brought  on  the  14th  of  August  1829  in  the 
circuit  court  by  the  United  States,  to  r^over  from  {heb4efend- 
ant  the  sum  of  nine  hundred  and  eighty-eight  dollars  and 
ninety-four  cents,  alleged  to  have  been  found  due  on  a  settle- 
ment of  his  accounts  by  the  accoufitiag  officers  of  the  treasury 
department. 

The  case  was  trie^  in  May  1831,  and  a  verdict  and  judg- 
ment rendered  for  the  defendant;  to  r6verse  which  lodgment, 
the  United  States  prosecuted  this  writ  of  error. 

Before  the  verdict  was  given,  the  district  attorney  of  the 
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United  States  filed  the  following  bill  of  exceptions.  After 
stating  that  the  United  States  gave  in  evidence  an  account 
against  the  defendant,  settled  at  the  treasury,  upon  which 
they  claimed  from  the  defendant  a  balance  of  nine  hundred 
and  eighty-eight  dollars  and  ninety-four  cents,  with  interest 
from  August  Sd,  1829,  the  bill  of  exceptions  proceeds: 

'*  The  defendant  then  examined  a  witness  to  prove  that  the 
said  defendant  was  a  clerk  in  the  navy  department,  at  an 
annual  salary  of  fourteen  hundred  dollars,  and  while  he  was 
so  aqting,  he  was  engaged  and  acted  as  the  agent  for  the  pay- 
ment of  the  money  due  to  the  navy  pensioners,  the  privateer 
pensioners,  and  acted  also  as  a  special*  agent  for  the  navy  dis- 
bursements; and  the  moneys  which  were  applied  to  the  use.  of 
those  objects  were  placed  in  his  hands  by  the  government,  to 
be,  disbursed  by  him.  That  he  was  allowed  for  his  services  in 
the  payment  of  pensions,  the  annual  sum  of  two  hundred  and 
fifty  dollars.  But  he  has  no  knowledge  that  any  annual  sum 
was  ever  allowed  him  for  his  services  as  a  special  agent  for  the 
navy  disbursements.  The  witness  stated  that  he  was  also  a 
clerk  in  the  navy  department,  and  was  in  the  habit  of  stating 
the  defendant's  accounts  as  special  agent;  and  he  knows  that 
a  commission  of  one  per  cent  was  always  allowed  him,  to  his 
knowledge,  for  ten  or  fifteen  years  past,  until  the  settlement  of 
the  present  account,  upon  his  disbursements  as  special  agent 
for  the  navy  disbursements. 

**  The  witness  further  stated  that  the  services  of  this  special 
agent,  in  these  disbursements,  were  similar  to  those  performed 
by  other  navy  agents,  such  as  the  navy  agent  of  Boston,  &c. 
That  they  amounted,  during  the  period  that  he  acted  as  agent 
as  aforesaid,  to  from  fifty  to  one  hundred  thousand  dollars  a 
year;  that  the  defendant  gave  no  bond  or  security,  to  his 
knowledge,  for  the  performance  of  these  duties. 

*^  The  defendant  then  gave  in  evidence  to  the  jury  the  cer- 
tificate of  B.  W.  Crowninshield,  then  secretary  of  the  navy,  of 
the  3d  May  1817,  and  his  account  against  the  United  States, 
allowed  by  Smith  Thompson,  then  secretary  of  the  navy. 

'<  JVVioy  DepartmeiU,  May  S,  1817. 

**  (Jeorge  Macdaniel,  as  agent  of  the  navy  pension  fimd,  upon 
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all  e^Ependilures  by  him  heretofive  made,  is  entitled  to  th^ 
same  commiflBionB  as  have  been  allowed  to  other  agents. 

*^  B.  W.  Caowif m SHIELD* 

"  SeartUary  of  the  Jfmnf. 

^The  navy  pension  fimd  to  George  Macdaniel: 

**  For  compensation  as  clerk  of  the  nayy  pension  accounts^ 
from  the  1st  of  July  to  the  31st  of  December  1818  inclusive,  at 
therateof  two  hundred  and  fifty  dcdlars  per  annum    $lft5  00. 

*^  Respectfully  submitted, 

^  6.  Macdaniel. 

^  Upon  which  account  are  the  following  indoraements :  *To 
be  allowed, 

**  *  Smith  Thomfsor . 

**  *  Received  payment  in  account, 

** '  6.  Macdaniel.' 

**  The  defendant  set  up  against  the  claim  made  against  him 
by  the  United  States,  in  this  case,  a  charge  fcM"  a  commission 
of  one  per  cent,  as  special  agent  of  the  navy  department,  on 
the  expenditure  of  eleven  thousand  seven  hundred  and  eighty- 
nine  dollars  and  twenty  cents,  amounting  to  one  hundred  and 
seventeen  dollars  and  eighty-nine  cents,  and  alike  commission 
of  six  hundred  and  ninety-two  dollars  and  thirty  cents,  upon 
the  expenditure  of  sixty-nine  thousand  two  hundred  and 
twenty-nine  dollars  and  ninety-two  cents,  which 
had  been  disallowed  by  the  navy  department,  and  if  now 
allowed  upon  this  trial,  would  leave  the  defendant  indebted  to 
the  United  States  in  the  sum  of  eight  hundred  and  ten  dollars 
and  nineteen  cents,  exclusive  of  the  other  items  of  claim  made 
against  him  in  this  case. 

^  The  witness  who  gave  testinumy  fpr  the  defendant,  ptaved 
that  the  services  performed  by  the  defendant,  as  special  agent 
as  aforesaid,  were  performed  during  ofiice  bours,  and  occuped 
from  one-third  to  one-fourth  of  his  time. 

''The  defendant  further  proved  that  witness  had  hadoccasion 
in  the  discharge  of  his  duties  in  the  fourth  auditor's  office,  to  ex- 
amine the.  accounts  of  defendant,  and  reported  the  accounts  in 
question;  that  the  same  commission  was  claimed  by  defendant 
in  these  accounts,  as  had  been  charged  and  allowed  iq  all  his 
previous  accounts,  so  far  as  witness  has  examined  them;  that 
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the  services  had  then  been  rendered,  and  the  moneys  disbursed, 
when  the  exception  was  taken ;  that  witness  knows  that  the 
accounts  oi  public  disbursem.  Ats,  inc^udin^  all  these  allow- 
ances of  commissions  upon  disbursements,  are  annually  sub- 
mitted to  congress,  and  inspected  by  a  committee  specially 
appointed  for  that  puipose ;  that  said  committee  attends  at  the 
different  offices,  where  the  books  are  open  for  their  inspection; 
that  the  accounts  embracing  defendant's  claims  and  allowance^ 
are  regularly  so  submitted  and  inspected,  and  that  no  6bjec- 
tion,  as  witness  has  ever  heard,  was  taken  by  any  committee, 
or  any  individual,  to  such  allowances,  until  defendant's  final 
account,  after  leaving  office,  was  settled  by  the  fourth  auditor. 
Defendant  promptly  paid  over  aii  the  moneys  in  his  hands 
when  the  amoant  was  adjusted,  reserving  only  the  sums 
claimed  by  him,  which  appear  in  the  accounts  exhibited;  and 
if  they  are  allowed  him,  he  has  no  public  money  in  his  hands. 

**  Defendant  further  offered  in  evidence  a  report  from  the 
secretary  of  the  treasury  to  congress,  1st  March  1831.  Doc. 
126,  H.  R.  21st  Cong.  2d  Sess. 

**  Upon  the  evidence  so  given  to  the  jury,  the  counsel  f<Nr  the 
United  States  pmyed  the  court  to  instruct  the  jury,  that  if  they 
should  believe  the  same  to  be  true,  that  still  the  defendant  had 
no  right,  by  law,  to  the  commissions  which  he  claims  in  this 
case,  and  that,  as  the  sums  so  charged  as  aforesaid,  as  com- 
missions, had  never  been  allowed  to  him  by  any  department 
of  the  government,  it  was  not  competent  for  the  jury  to  allow 
them  upon  this  trial. 

**  Which  instruction  the  court  refused  to  give ;  to  which  refu- 
sal the  United  States,  by  their  attorney,  excepted.** 

The  accoun'.  exhibited  on  the  trial  by  the  district  attorney  of 
the  United  States,  by  which  the  balance  alleged  to  be  due  was 
shown,  was  as  follows : 
To  balance  due  the  United  States  per  his  account 

current,  rendered  on  the  6th  June  1829,  -  $688  33 
This  sum  disallowed,  as  per  reconciling  statement 

of  hid  navy  expenditure  account  herewith,     -  228  14 

Commission  on  sixty-nine  thousand  two  hundred 

and  twenty-nine  dollars  and  ninety-two  cents, 

paid  over  to  the  treasurer  of  the  United  States, 
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at  one  per  cent,  as  debited  in  his  account  as  late 
special  agent  of  the  navy  department,  marked 
A.  Recorded  on  the  5th  June  1829.  Not  al- 
lowed,           692  30 

Compensation  as  agent  for  paying  pensions  from 
the  1st  of  March  to  the  31st  of  May  1829.  Not 
aUowed,      - 62  50 

Errof  in  statement  No.  141,  (previous  report)  in 
payments  of  Fall's  pension,  .        •>        .  6  00 


|1,677  29 


By  this  sum  deposited  to  the  credit  of  the  treasurer 
of  the  United  States  the  3d  of  August  1829,  688  33 


Balance  due  the  United  States,  by  statement  ex- 
amined by  comptroller,  12th  of  August  1829,  988  96 

Thomas  H.  Gilliss,  Jlct.  4th  Jtud. 

The  case  was  argued  by  Mr  Taney,  attorney-general,  for  the 
United  States ;  and  by  Mr  Coze  and  Mr  Jones,  for  the  defendant. 

For  the  United  States  it  was  contended,  that  the  defendant 
was  not  entitled  to  the  c<»nmissions  claimed  by  him  and  men- 
tioned in  the  bill  of  exceptions. 

The  attorney-general  stated  that  the  question  presented  in 
the  case  was,  whether  the  defendant  was  entitled  to  commiss- 
ions on  pajrments  made  by  him  for  navy  purposes. 

The  navy  agents,  although  hot  established  by  any  particular 
law,  have  been  recognised  in  various  acts  of  congress.  Their 
duties  are  well  knowfi  and  ascertained.  There  are  navy  agents 
at  each  navy  yard,  and  there  are  navy  agents  who  are  not 
permanent  There  is  also  an  agent  ai  the  navy  department 
to  settle  accounts  not  properly  belonging  to  other  navy  agents. 
Mr  Macdaniel  was  employed  as  the  permanent  navy  agent  at 
Washington ;  and  also  as  the  special  agent  of  the  department. 

A  referience  to  the  accounts  in  the  record  will  show  that  he 
made  payments  for  Aocfpa  of  war,  ship  houses,  and  for  the  ma- 
rine corps.  In  making  these  payments,  he  performed  duties 
which  properly  belonged  to  permanent  navy  agents,  and  for 
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which  they  were  entitled  to  be  paid.  The  question  then  is, 
whether  he  is  entitled  to  commissions  on  the  disbursements  of 
money,  which  properly  belonged  to  the  duties  of  other  agents. 

By  the  act  of  congress  of  22d  March  1804,  S  LawsU.  S. 
619,  the  commandant  of  the  navy  yard  at  Washington  was 
required  to  perform  all  the  duties  which  have  been  performed 
by  the  defendant  in  error. 

This  continued  to  be  the  law  until  July  10, 1832,  when 
congress  passed  an  act  repealing  the  provision  assigning  the 
duties  of  navy  agents  to  the  commandant  of  the  navy  yard^ 
and  authorizing  t;he  appointment  of  a  permanent  navy  agent 
The  act  of  1809,  4  Laws  U.  S.  221,  did  not  embrace  the  navy 
yard  at  Washington. 

Capt.  Tingey  was  for  many  years  the  commandant  of  that 
navy  yard;  but  be  did  none  of  the  duties  assigned  to  him  by 
the  act  of  1804:  those  duties  were  performed  by  the  defendant. 
The  case  then  was  that  of  an  officer  of  the  United  States,  on 
whom  duties  were  specially  imposed,  omitting  to  comply  with 
them,  and  those  duties  executed  by  another  person,  who  had 
no  authority  under  any  law  to  perform  them.  All  the  allow- 
ances, therefore,  made  to  him  for  conmiissions  on  disburse^- 
ments,  as  all  his  disbursements  were  such  as  ought  ^o  have 
been  made  by  the  commandant  of  the  navy  yard,  were  in  vio- 
lation of  the  act  of  1804.  These  allowances  have  been  made 
by  a  mistake  of  the  law,  and  cannot  be  set  off.  Can  the  head 
of  the  navy  department,  by  allowing  payments  not  authorized* 
by  law,  or  by  one  not  entrusted  and  directed  by  law  to  make 
them,  authorize  a  compensation  for  them  1    This  is  denied. 

The  first  question  to  be  decided  by  the  court  is^  what  is  the 
true  construction  of  the  act  of  1804?  The  second  is,  how  far 
the  navy  department  can  authorize  the  allowance  of  commiss* 
ions,  if  they  are  not  within  the  provisions  of  that  acti 

The  language  of  the  act  of  1804  is  such  as  to  show  clearly 
that  all  the  payments  to  be  made  at  the  navy  department, 
^hich  were  made  by  the  defendant,  were  to  be  made  by  the 
commandant  of  the  navy  yard.  For  this  purpose  that  office 
was  created  and  the  officer  appointed. 

When  the  law  has  fixed  and  established  the  duties  of  an 
officer,  another  person,  or  another  officer,  cannot  be  charged 


JANUARY  TERM  18S3.  9 

[United  States  v.  MaciLiiuel.] 

with  them.  When  duties  are  not  defined,  and  when  any  one 
has  an  appointment  in  a  department,  the  officer  at  the  head  of 
the  department  may  enlarge  the  duties  of  the  subordinate,  and 
they  must  be  executed.  If  these  are  extra  duties,  or  new  du- 
ties, it  does  not  follow  that  any  additional  compensation  is  to 
be  made.  The  decision  of  the  head  of  the  department  is  con- 
clusive on  this  subject. 

But  the  case  before  the  court  is  not  that  of  erdarging  duties, 
or  of  calling  for  the  performance  of  new  ones,  for  which  no 
officer  has  been  appointed;  it  is  that  of*giving  duties  to  one, 
when  another  is  the  proper  officer  assigned  by  law  to  do  them. 
The  rightto  do  this  is  denied.  When  the  law  is  silent,  the 
department  may  sanction  an  allowance,  but  when  the  law 
exfvessly  provides  for  the  service,  no  usages,  no  direction  can 
be  set  up  to  control  the  law.  It  is  precisely  the  same  ca^  in 
principle  as  if  it  had  said  the  duties  shall  not  be  performed  by 
any  other. 

It  is  admitted  that  if  usage  can  sanctipn  the  allowance 
claimed  by  the  defendant,  it  is  sustained;  but  it  is  denied  that 
usage  is  of  any  value  when  it  is  in  direct  violation  of  law. 
.4^  to  the  suggestion,  that  if  the  allowances  which  have  been 
made  to  the  defendant  in  accounts  finally  settled  at  the  trea- 
sury were  made  in  violation  of  law,  then  the  same  should  be 
reimbursed^  to  the  United  States,  the  answer  is,  that  the  ac- 
counts,  having  been  adjusted,  are  finally  disposed  of.  The 
accounting  officers  of  the  treasury  act  judicially  upon  accounts 
submitted  to  them,  and  no  claim  can  be  piade  for  the  repay- 
ment of  allowances  made  by  them  in  accounts  which  have 
been  finally  disposed  of  by  them. 

Mr  Coxe  and  Mr  Jones,  for  the  defendant  in  error. 

They  denied  that  by  the  act  of  1804  the  duties  performed  by 
the  defendant  were  assigned  to  the  commandant  of  the  navy 
yard  at  Washington.  He  was  by  that  act  made  the  navy 
agent  at  that  naoy  yard^  but  he  was  not  authorized  to  make,  nor 
did  he  ever  make  payments  from  the  navy  department.  The 
words  of  the  act  are  *^  agent  of  the  department,"  not  navy 
agent.  The  duties  of  navy  agent  are  not  defined,  and  must 
necessarily  rest  in  a  great  degree  on  the  discretion  of  the  secre- 
VoL.  VII.— B 
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tary.  Mr  Macdaniel  has  for  twelve  years  been  the  agent  for 
these  pa}rments,  and  he  has  been  so  under  the  uniform  con- 
struction of  that  law  which  is  now  contended  for  in  his  favour. 
If  he  was  not  a  clerk  in  the  navy  department,  the  duties  per- 
formed by  him,  for  which  the  commissions  are  claimed,  did  not 
appertain  to  those  of  any  other  officer.  The  allowances  made 
to  him  have  appeared  in  accounts  which  have  passed  imder 
the  scrutiny  of  a  conunittee  of  congress  without  exception, 
and  they  have  been  sanctioned  by  every  secretary  of  the  navy 
while  he  performed  the  duties  for  which  they  are  claimed. 

The  account  of  the  defendant  does  not  show  any  expendi- 
tures at  the  navy  yard  of  Washington.  It  shows  miscellaneous 
disbursements  in  various  parts  of  the  United  States,  and  this 
under  the  immediate  directions  of  the  secretary  here,  and  done 
as  a  special  agent,  out  of  the  ordinary  duties  of  the  local  navy 
agents. 

The  long  usage  should  settle  the  construction  of  the  law  if 
it  was  doubtful ;  and  the  objection  to  pay  for  services  rendered 
under  this  long  secured  construction,  is  founded  on  no  princi- 
ples of  justice.  It  was  for  the  head  of  the  department  to 
ascertain  what  the  law  was;  and  his  construction  of  it  should 
prevail ;  most  certainly  in  favour  of  services  performed  under 
his  directions,  and  with  the  anticipation  of  a  compensation  for 
them,  derived  from  the  uninterrupted  usages  of  the  depart- 
ment. 

Mr  Justice  M'Lean  delivered  the  opinion  of  the  Court. 

A  writ  of  error  is  prosecuted  in  this  case,  by  the  United 
States,  to  recover  a  judgment  of  the  circuit  court  for  the  dis- 
trict of  Columbia. 

The  action  was  brought  by  the  government  to  recover  from 
the  defendant  a  balance  charged  against  him,  on  the  books  of 
the  treasury  department,  amoimting  to  the  sum  of  nine  him- 
dred  and  eighty-eight  dollars  ninety-four  cents. 

In  his  defence,  the  defendant  proved  that  he  was  a  clerk  in 
the  navy  department,  upon  an  annual  salary  of  fourteen  him- 
dred  dollars ;  and  that  he  also  acted  as  the  agent  for  the  pay- 
ment of  the  moneys  due  to  the  navy  pensioners,  the  privateer 
pensioners,  and  for  the  navy  disbursements.     That  the  moneys 
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applied  to  the  use  of  these  objects,  were  placed  in  his  hands 
I7  the  government.  That  he  received  the  annual  sum  of  two 
hundred  and  fifty  dollars,  for  his  services,  in  the  payment  of 
pensioners ;  but  that  for  ten  or  fifteen  years,  he  received  one 
per  cent  on  monejrs  paid  by  him  for  navy  disbursements. 

That  these  disbursements  amounted  to  from  the  sum  of  fifty, 
to  a  hundred  thousand  dollars  a  year,  and  that  no  security  was 
required  from  him.  He  claimed  the  usual  allowance  of  one 
per  cent,  upon  certain  sums  of  money,  disbursed  by  him, 
which  had  been  rejected  by  the  treasury  officers,  but  wliich, 
if  allowed,  would  show  that  he  was  not  indebted  to  the 
government. 

Upon  this  state  of  facts,  the  attorney  for  the  United  States 
prayed  the  court  to  instruct  the  jury,  that  if  they  should  be- 
lieve the  same  to  be  true,  that  still  the  defendant  had  no  right 
by  law  to  the  commissions  which  he  claims,  as  the  sum 
charged  had  never  been  allowed  to  him  by  any  department  of 
the  government ;  and  that  it  was  not  in  the  power  of  the  jury 
to  allow  the  commissions  on  the  trial.  But  the  court  refused 
to  give  the  instructions,  and  a  bill  of  exceptions  was  taken. 

Two  questions  are  made  by  the  bill  of  exceptions,  for  the 
decision  of  this  court. 

L  Whether  the  defendant  has  a  right  to  compensation  for 
the  services  charged. 

2.  Whether,  if  such  right  existed,  it  should  have  been 
allowed  on  the  trials  as  the  proper  department  had  decided 
against  it. 

As  to  the  second  ground,  it  may  be  proper  to  remark,  that 
the  rejection  of  the  claim  of  the  defendant  by  the  treasury 
department,  formed  no  objection  to  the  admission  of  it  by  the 
court,  as  evidence  of  offset  to  the  jury.  Had  the  claim  never 
been  presented  to  the  department  for  allowance,  it  would  not 
have  been  admitted  as  evidence  by  the  court.  But,  as  it  had 
been  made  out  in  form,  and  presented  to  the  proper  accounting 
officer,  and  was  rejected,  the  circuit  court  did  right  in  submit- 
ting it  to  the  jury;  if  the  claim  was  considered  to  be  equitable. 

On  the  part  of  the  government,  it  is  contended  that,  in  a  case 
like  the  present,  the  court,  in  admitting  evidence  of  offset 
against  the  claim  of  the  government,  is  limited,  not  only  to 
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such  items  as  were  exhibited  to  the  auditor,  but  to  such  as 
were  strictly  legal,  and  which  he  should  have  allowed 

This  limitation  on  the  power  of  the  court,  cannot  be  sanc- 
tioned. It  is  admitted,  that  a  claim  which  requires  legislative 
sanction,  is  not  a  proper  ofiset,  either  before  the  treasury  officers 
or  tKe  court  But  there  may  be  cases,  in  which,  the  service 
having  been  rendered,  a  compensation  may  be  made  within 
the  discretion  of  the  head  of  the  department;  and  in  such  cases, 
the  court  and  jury  will  do,  not  what  an  auditor  was  authorized 
to  do,  but  what  the  head  of  the  department  should  have  done, 
in  sanctioning  an  equitable  allowance. 

It  being  clear,  that  the  circuit  court  did  not  err,  in  allowing 
the  oflbet  of  the  defendant,,  if  he  had  a  right  to  compensation 
for  the  services  rendered,  the  validity  of  this  right  will  be  the 
next  point  for  inquiry. 

•  On  the  part  of  the  government,  it  is  contended,  that  the  head 
of  a  department  may  vary  the  duties  of  the  clerks  in  his 
department,  so  as  to  give  despatch  and  regularity  to  the  gene- 
ral business  of  the  office ;  but  that  by  such  changes,  no  clerk 
or  other  officer  of  the  department,  has  a  right  to  an  increase  of 
compensation.  That  it  appears  ixx  the  present  case  there  was 
no  increase  of  labour,  as  to  time;  as.  the  services  for  which 
compensation  is  charged  were  rendered  during  office  hours. 
And  it  is  also  insisted,  that  the  duties  discharged  belonged  to 
another  officer  of  the  government;  and  that  it  is  not  competent 
for  any  officer  of  the  government,  even  the  president  himself, 
u>  take  from  one  officer  certain  duties  which  the  law  has 
levolved  upon  him,  and  require  another  to  discharge  them. 

By  the  act  of  27th  March  1804,  the  president  was  author- 
ized to  *^  attach  to  the  navy  yard  at  Washington  city,  and  to 
frigates  and  other  vessels,  laid  up  in  ordinary  in  the  eastern 
branch,  a  captain  of  the  navy,  who  shall  have  the  general  care 
and  superintendence  of  the  same,  and  shall  perform  the  duties 
of  agent  to  the  navy  department." 

Under  this  law,  the  attorney-general  contends  it  was  the 
duty  of  the  commandant  at  the  navy  yard  to  make  the  dis- 
bursements which  were  made  by  the  defendant;  and  conse- 
quently, no  compensation  for  such  services  can  be  allowed  to 
the  ilefendant. 
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Whatever  may  now  be  the  construction  of  this  act,  as  it  re- 
gards the  duties  of  the  commandant,  it  appears  he  wab  not 
required  to  make  the  disbursements  which  were  made  by  the 
defendant;  and  consequently  they  could,  not  have  been  con- 
sidered, at  that  time,  as  forming  a  part  of  the  duties  of  com- 
mander of  the  navy  yard. 

By  the  act  of  the  1 0th  July  18S2,  congress  authorized  the 
ajqpmhtment  of  a  separate  and  pennanent  agent  at  Washington, 
who  shall  be  entitled  **  to  the  same  compensation,  and  under 
the  same  responsibilities,  and  to  be  governed  by  the  same  laws 
and  regulations  which  now  are,  or  may  hereafter  be  adopted 
for  other  navy  agents  ;**  and  it  is  made  his  'Muty  to  act  as 
agent  not  only  for  the  navy  yard  in  the  city  of  Washington, 
but  for  the  navy  department,  under  the  direction  of  the  secre- 
tary thereof  in  the  payment  of  such  accounts  and  claims  as 
the  secretary  may  direct" 

By  this  act,  that  part  of  the  act  of  1804  which  required  the 
commander  of  the  navy  yard  at  the  city  of  Washington  to  act 
as  agent,  is  repealed. 

Until  the  defendant  was  removed  from  office,  in  1829,  he 
continued  to  discharge  the  duties  as  special  agent  for  the  navy 
disbursements.  But  after  that  period,  it  is  stated  that  a  new 
construction  of  jthe  act  of  1804  being  given,  those  duties  were 
required  to  be  perfivmed  by  the  commander  of  the  navy  yard, 
who  continued  to  discharge  them  until  an  agent  was  appointed 
under  the  act  of  th6  last  session. 

Until  this  time,  the  act  of  1804  seems  never  to  have  been 
construed,  by  the  head  of  the  navy  department,  as  providing 
finr  the  special  services  perfonned  by  the  defendant;  and  it 
would  seem  from  the  provision  of  the  late  act,  which  reqinres 
the  agentto  act,  not  only  for  the  navy  yard,  but  for  the  navy 
department,  and  to  ''pay  such  accounts  and  claims  as  the 
secretary  may  direct,**  that  the  former  construction  was  cor- 
rect; and  the  court  are  of  this  qpinion.  These  duties  would 
not  have  been  so  specially  stated  in  the  act  of  last  sessicxi,  if 
they  had  been  considered  by  congress  as  coming  within  the 
oidinary  duties  of  an  ag^it  for  the  navy  yard.  But,  inde-* 
pendent  of  this  consideration,  it  is  enough  to  know  that  the 
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duties  in  question  were  discharged  by  the  defendant,  under  the 
construction  given  to  the  law  by  the  secretary  of  the  navy. 

It  wUl  not  be  contended  that  one  secretary  has  not  the  same 
power  as  another,  to  give  a  construction  to  an  act  which  relates 
to  the  business  of  the  department.  And  no  case  could  better 
illustrate  the  propriety  and  justice  of  this  rule,  than  the  <Mie 
now  under  consideration. 

The  defendant  having  acted  as  agent  for  navy  disbursements 
for  a  great  number  of  years,  under  different  secretaries,  and 
having  uniformly  received  one  per  cent,  on  the  sums  paid,  as 
his  compensation,  he  continues  to  discharge  the  duties  and  re- 
ceive the  compensation,  until  a  new  head  of  the  department 
gives  a  different  construction  of  the  act  of  1804,  by  which  these 
duties  are  transferred  to  the  commander  of  the  navy  yard.  By 
this  new  construction,  whether  right  or  wrong,  no  injustice  is 
done  to  the  defendant,  provided  he  shall  be  paid  for  services 
rendered  under  the  former  construction  of  the  same  act.  But 
such  compensation  has  been  refused  him. 

It  is  insisted  that  as  there  was  no  law  which  authorized  the 
appointment  of  the  defendant,  his  services  can  constitute  no 
legal  claim  for  compensation,  though  it  might  authorize  the 
equitable  interposition  of  the  legislature.  That  usage,  without 
law  or* against  law,  can  never  lay  the  foundation  of  a  legal 
claim,  and  none  other  can  be  set  off  against  a  demand  by  the 
government. 

A  practical  knowledge  of  the  action  of  any  one  of  the  great 
departments  of  the  government,  must  convince  every  person 
that  the  head  of  a  department,  in  the  distribution  of  its  duties 
and  responsibilities,  is  often  compelled  to  exercise  his  discretion. 
He  is  limited  in  the  exercise  of  his  powers  by  the  law;  but  it 
does  not  follow  that  he  must  show  a  statutory  provision  for 
every  thing  he  does.  No  government  could  be  administered 
on  such  principles.  To  attempt  to  regulate,  by  law,  the  minute 
movements  of  every  part  of  the  complicated  machinery  of  go- 
vernment would  evince  a  most  unpardonable  ignorance  on  the 
subject.  Whilst  the  great  outlines  of  its  movements  may  be 
marked  out,  and  limitations  imposed  on  the  exercise  of  its 
powers,  there  are  numberless  things  which  must  be  done,  that 


JANUARY  TERM  18SS.  15 

[United  Statet  y.  M»cdmjuel.] 

can  neither  be  anticipated  nor  defined,  and  which  are  eflseBiial 
to  the  proper  action  of  the  government.  Hence,  of  necessity, 
usages  have  been  established  in  every  department  of  the  go- 
vernment, which  have  become  a  kind  of  common  hiw,  and 
regulate  the  rights  and  duties  of  those  who  act  within  their 
respective  limits.  And  no  change  of  such  usages  can  have  a 
retrospective  efEect,  but  must  be  limited  to  the  future. 

Usage  cannot  alter  the  law,  but  it  is  evidence  of  the  con- 
struction given  to  it;  and  must  be  considered  binding  on  past 
transactions. 

That  the  duties  in  question  were  discharged  by  the  defend- 
ant during  office  hours,  can  form  no  objection  to  the  compen- 
sation claimed.  They  were  required  of  him  by  the  head  of 
the  department,  and,  being  a  subordinate,  he  had  no  discretion 
to  decline  the  labour  and  responsibility  thus  imposed.  But 
seeing  that  his  responsibility  would  be  greatly  .increased,  and 
perhaps  his  labour,  ih^  secretary  of  the.  navy  increases  his 
compensation,  as  in  justice  he  was  bound  to  do. 

In  discharging  the  ordinary  duties  of  clerk,  the  compensation 
of  the  defendant  was  fixed  at  fourteen  hundred  dollars;  but 
when  the  duties  of  agent  for  navy  disbursements  were  super- 
added to  those  of  clerk,  there  is  an  adequate  augmentation  of 
pay  given  to  h^.  Is  there  any  thing  unreasonable  or  unjust 
in  this? 

But  it  is  said  there  was  no  law  authorizing  such  an  officer 
to  be  appointed. 

That  the  duties  performed  by  the  defendant  were  necessary 
for  the  public  service,  has  not  been  denied;  nor  is  it  pretended 
that  the  commissions  allowed  him,  were  higher  than  the  amount 
paid  for  similar  services  elsewhere.  The  pa3rment8  by  him 
were  legal,  and  being  made  under  the  immediate  direction  of 
the  secretary  of  the  navy,  errors  were  avoided  which  might 
have  occurred  under  other  circumstances. 

It  must  be  admitted  that  there  was  no  law  authorizing  the 
appointment  of  the  defendant,  nor  was  it  considered  necessary 
that  there  should  be  a  special  statutory  provision  on  the  sub- 
ject. For  the  convenience  of  the  officers  of  the  navy  and 
others  who  were  engaged  in  the  service  of  the  department, 
certain  disbursements  became  necessary ;  and  as  no  law  spe- 
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ciaDy  authorized  the  appointment  of  an  agent  for  this  purpose, 
they  were  required  to  be  made  by  a  clerk. 

In  this  manner  were  these  payments  made  for  fifteen  yeeurs, 
under  different  secretaries  of  the  navy,  and  the  same  rate  of 
compensation,  as  now  claimed,  was  allowed.  The  charge  was 
sanctioned  by  the  accounting  officers  of  the  treasury  depart- 
ment, and  no  objection  was  ever  made  to  it  by  the  committees 
of  congress,  who  annually  inspected  the  books  of  the  deoart- 
ment. 

It  would  seem,  therefore,  whether  the  claim  of  the  defendant 
be  varied  in  reference  to  the  services  performed  or  to  the  long 
sanction  which  has  been  given  to  them  by  the  navy  and  trea- 
sury departments,  its  justice  is  unquestionable.  The  govem- 
ihent  does  not  deny  the  performance  of  the  services  by  the 
defendant,  nor  that  they  do  in  equity  entitle  him  to  compensa- 
tion; but,  as  his  appointment  was  without  legal  authority,  it 
is  insisted  he  can  obtain  compensation  only  by  application  to 
congress. 

An  action  of  assumpsit  has  been  brought  by  the  government 
to  recover  from  the  defendant  the  exact  smn,  which,  in  equity, 
it  is  admitted  he  is  entitled  to  receive,  for  valuable  services 
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rendered  to  the  pubh'c,  in  a  subordinate  capacity,  under  the 
express  sanction  of  the  head  of  the  navy  department.  This 
sum  of  money  happens  to  be  in  the  hands  of  the  defendant, 
and  the  question  is  whether  he  shall,  under  the  circumstances, 
be  required  to  surrender  it  to  the  government,  and  then  petition 
congress  on  the  subject. 

A  simple  statement  of  the  case  would  seem  to  render  proper 
a  very  different  course. 

If  some  legal  provision  be  necessary  to  sanction  the  payment 
of  the  compensation  charged,  application  should  be  made  to 
congress  by  the  head  of  the  department,  who  required  the  ser- 
vice and  promised  the  compensation.  But  no  such  provision 
is  necessary.  For  more  than  fifteen  years  the  claim  has  been 
paid  for  similar  services,  and  it  is  now  too  late  to  withhold  it 
for  services  actually  rendered.  It  would  be  a  novel  principle 
to  .refuse  payment  to  the  subordinates  of  a  department,  because 
their  chie^  under  whose  direction  they  had  faithfully  served 
the  public,  had  mistaken  his  own  powers,  and  itad  given  an 
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enroneoas  constniclioD  of  the  law.  But  the  case  under  ^^oo- 
adenOioQ  is  stionger  than  thia.  It  is  noC  a  case  where  pay- 
ment fer  aemces  is  demanded,  hut  where  the  gOYemment  seeks 
to  recover  money  frcHn  the  defendant,  to  which  he  is  equitably 
entitled  for  services  rendered.  This  coort  cannot  see  any  right, 
either  legal  or  equitable,  in  the  government,  to  the  sum  of  mo- 
ney for  the  recovery  of  which  this  action  was  brought.  They 
think  that  the  secretary  of  the  navy,  hi  authorizing  the  defend- 
ant to  make  the  disbuisementd^  on  which  the  claim  fcr  com- 
pensation is  founded,  did  not  transcend  those  powere  which, 
under  the  circumstances  of  the  case,  he  might  well  exereise. 
And  they  therefore  think  that  the  cireuit  court  did  not  eir  in 
refusing  to  give  the  instructions  to  the  jury  as  prayed  by  the 
attorney  of  the  United  States.  The  judgment  of  the  cireuit 
court  is  therefore  affirmed. 


This  cause  came  on  to  be  heard  on  the  transcript  ct  the  re- 
cotd  fiom  the  circuit  court  of  the  United  States  for  the  district 
of  CMumlMa,  holden  in  and  for  the  county  of  Washington,  and 
was  argued  by  counsel:  on  consideration  whereof  it  is  ordered 
and  adjudged  by  this  court,  that  the  judgment  of  the  said  cir- 
cuit court  in  this  cause  be,  and  the  same  is  hereby  affirmed. 


Vol.  VIL— C 
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The  United  States,  plaintiffs  in  error  v.  Eleazar  W. 

Ripley. 

The  United  States  broug;fit  an  action  against  genersl  Ripley  for  a  certain 
amount  of  public  money  he  bad,  as  was  alleged,  failed  to  account  for 
and  pay  over  as  the  law  required.  The  defendant  was  in  the  ser^-ice  of 
the  United  States  from  1813  to  1817}  and  was  promoted  at  diiferent  pe- 
riodsy  until  he  resigned  his  commission  as  major-general  by  breyet  in  the 
latter  year.  During  this  period  he  rendered  distinguished  and  actiTe 
military  serrices  to  hb  country,  and  received  the  pay  and  emoluments  to 
which  his  rank  entitled  him,  under  the  law  and  regulations  applicable 
thereto.  Large  sums  of  moneys  passed  through  his  hands,  and  were 
disbursed  by  him  for  the  supplies  of  the  troops  under  his  command.  He 
claimed  a  commission  on  these  sums,  and  offered  evidence  to  prove  that 
similar  allowances  had  been  made  to  others.  He  also  claimed  extra  pay 
or  compensation  for  services  performed  by  him,  not  within  the  line  of  his 
duty,  in  preparing  plans  of  fortifications,  and  for  procuring  and  forward- 
ing supplies  of  provisions,  &c.  to  troops  of  the  United  States,  beyond 
hu  military  command.  These  claims  were  resisted  by  the  United  States 
on  the  ground  that  no  other  compensation  could  be  allowed  to  him  than 
such  as  was  mentioned  or  defined  by  the  laws  of  the  United  Stales,  by 
instnictions  of  the  president,  or  by  the  legal  regulations  of  the  war  de- 
partment. 

It  is  presumed  that  eveiy  person  who  has  been  engaged  in  the  public  ser- 
vice has  received  the  compensation  allowed  by  law,  until  the  contrary 
appear.  The  amount  of  compensation  in  the  militaiy  service  may  depend, 
in  some  degree,  on  the  regulations  of  the  war  department!  but  such  re- 
gulations must  be  uniform,  and  applicable  to  all  officers  under  the  aamc 
circumstances. 

If  the  disbursements,  for  which  compensation  is  claimed,  were  not  such  as 
were  ordinarily  attached  to  the  duties  of  the  officer,  the  fiict  should  be 
stated;  and  also  that*  the  service  was  performed  under  the  sanction  of  the 
government,  or  under  such  circumstances  as  rendered  the  extra  labour 
and  responnbiUty  assumed  in  performing  it  necessary. 

Should  the  accounting  officer  of  the  treasury  refuse  to  allow  an  officer  the 
established  compensation  which  belongs  to  his  station,  the  claim,  having 
been  npjected  by  the  proper  department,  should,  unquestionably,  be  al- 
lowed by  way  of  set-cdF  to  the  demand  of  the  government  by  a  court  and 
jury. 

And  it  is  equally  clear,  that  an  equitable  allowance  should  be  made  in  the 
same  manner  for  extra  services  performed  by  an  officer  which  did  not 
come  within  the  line  of  his  official  duty,  and  which  had  been  performed 
under  the  sanction  of  the  government,  or  under  circumstances  of  pecu- 
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Car  emergenejr.  In  Mich  a  case  the  compenntion  should  be  graduated 
bjr  the  amount  paid  for  like  ierricet  under  similar  circumstances.  Usage 
may  be  aafely  relied  upon  in  such  caaes^  as  fixing  a  just  compensation. 

However  valuable  the  plans  for  fortifications,  prepared  by  a  public  officer, 
may  have  been,  unless  they  were  prepared  at  the  request  of  the  gorem- 
ment,  or  were.indispensable  to  the  public  ser^ce,  as  a  matter  of  right, 
a  compensation  for  tliem  cannot  be  claimed. 

The  eisims  of  compensation  set  up  in  this  case^  must  be  brought  within  the 
established  rules  on  the  subject,  before  they  can  receive  judicial  sanction. 

ERROR  bom  the  district  court  of  the  eastern  district  of 
Louisiana. 

In  the  district  court  of  the  United  States  for  the  eastern 
district  of  Louisiana,  the  United  States,  on  the  7th  of  Septem- 
ber 1822,  instituted  proceedings  by  two  petitions,  claiming  in 
one,  *<  the  sum  of  thirteen  thousand  one  hundred  and  sixty- 
three  dollars,  and  ten  cents,  as  due  by  Eleazar  W.  Ripley, 
late  major-general  in  the  army  of  the  United  States,  which,  on 
the  9th  day  of  April  1821,  at  the  treasury  department,  was 
found  against  him,  on  a  statement  and  settlement  of  his 
accoimt;"  and  claiming  in  the  other,  ^*  the  sum  of  four  thou- 
sand one  hundred  and  fifty-four  dollars  and  ninety-five  cents, 
which,  on  the  5th  day  of  May  1821,  at  the  treasury  department, 
was  found  againiit  him  on  the  settlement  and  statement  of  his 
account"  • 

To  that  petition  the  defendant  pleaded  that  he  was  not  in- 
debted to  the  United  States ;  and  the  case  was  afterwards,  on 
the  2dth  of  May  18S0,  submitted  to  a  jury,  and  a  verdict  was 
found  for  the  defendant  in  the  following  terms.  *^  Verdict  for 
the  defendant  as  follows: 

**  Amount  of  his  account,  less  f  500  lost,    -        f  18,060  22 

**  Extra  services  at  Washington,        -         -  2;000  00 


115,060  22 
^*  Deducting  therefrom  balance  due  the  United 
States,  .......        11,929  82 


|8,180  90 
**A.  Charbonnbt. 
"« JV%t9  Orleans,  t9th  of  Mm/  1830." 
Upon  the  verdict,  the  court  ordered  that  the  United  States 
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take  nothing  by  their  petitions :  and  the  United  States  prose- 
cuted this  writ  of  error. 

On  the  trial  of  the  caose,  the  district  attorney  of  the  United 
States  took  the  following  bills  of  exceptions. 

**  Be  it  remembered,  that  on  this  28th  day  of  May  1 880,  on  the 
trial  of  this  cause,  the  defendant  offered  the  following  testimony: 
The  defendant  entered  in  the  army  of  die  United  States  in 
the  year  1812,  as  a  lieutenant-colonel;  was  promoted  at  dif- 
ferent periods  until  he  attained  the  rank  of  major-general  bj 
brevet,  which  rank  he  held  until  the  day  of  his  resignation  of 
his  commission,  in  the  year  1817.  During  this  interval  the 
defendant  was  engaged  in  active  service,  and  received  the  pay 
and  emoluments  to  which  his  rank  entitled  him,  under  the 
laws  of  the  United  States,  and  the  regulations  of  the  president 
of  the  United  States,  and  of  the  department  of  war.  Large 
sums  of  money  passed  through  his  hands,  and  were  passed 
over  by  him  to  various  officers  in  the  army  under  his  command, 
and  to  others  who  have  been  appointed  by  him  to  act  as  such, 
or  were  disbursed  by  him  for  the  supplieis  of  the  troops  by  him 
commanded.  Hi  claimed  to  be  allowed  a  commission  on  these 
disbursements,  and  offered  evidence  to  prove  that  similar  allow- 
ances had  been  made  to  other  officers  of  the  line  of  the  army, 
who  had  been  charged  with  the  disbursements  of  public 
moneys;  and  also  offered  evidence  to  prove  what  would  be  a 
fair  rate  of  compensation  for  such  services.  The  defendant 
also  claimed  an  allowance  of  extra  pay  or  compensation  for 
services  performed  by  him,  not  within  the  line  of  his  duty,  in 
preparing  plans  for  fortifications,  and  for  procuring  and  for- 
warding supplies  of  provisions,  &c.,  to  troops  of  the  United 
States,  beyond  the  limits  of  Eis  military  command,  and  offered 
ttjstimony  to  prove  the  value  of  said  services.  To  the  intro- 
duction of  all  which  testimony,  (he  attorney  for  the  United 
States  objected,  on  the  groimd  that  no  other  or  further  com- 
pensation could  be  allowed  for  disbursements  made,  or  extra 
services  rendered,  as  aforesaid,  than  such  as  were  sanctioned 
or  defined  by  the  laws  of  the  United  States,  by  instructions  of 
the  president  of  the  United  States,  or  by  regulations  of  the  war 
department,  legally  made.  But  the  court  overruled  the  objec- 
tion and  admitted  the  testimony.*^ 
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^^ And  be  it  ftother  remembered,  that  OQ  the  trial  of  U^ 
the  testimoQy  in  the  case  having  heen  closed,  the  attorney  of 
the  United  States  prayed  the  court  to  instruct  the  jury  that  no 
allowance  in  the  form  of  commiasions  or  otherwise,  fcnrinoneys 
disbursed,  as  aforesaid,  or  extra  compensation  for  services  ren- 
dered under  the  circumstances  hereinbefore  stated,  could  be 
admitted  as  a  legal  and  equitable  set-off  against  the  claims  of 
the  United  States;  other  than  such  as  were  sanctioned  and 
defined  by  *he  laws  of  the  United  States,  by  instructions  of  the 
president  of  the  United  States^  or  by  regulatims  of  the  de- 
pardnent  of  war,  legally  made.  But  the  court  refused  so  to 
instruct  the  jury,  but  stated  to  them  that  the  defendant  was 
entitled  to  credit  for  c<xninis8i<Hi8  on  disbursements,  and  allow- 
ances for  extra  services,  and  that  they  must  judge  of  the  rate 
and  extent  of  such  cbmmisBions.'' 

The  case  was  argued,  for  the  plaintiffi  in  errar,  by  Mr 
Taney,  attorney-general  of  the  United  States ;  no  counsel  ap- 
peared for  the  defendant  in  error. 

For  the  United  States,  it  was  contended,  that  from  the  bill 
of  exceptions  and  the  verdict  of  the  jury,  it  appeared  that  some 
of  the  services  for  which  extra  compensation  was  claimed  were 
rendered  by  general  Ripley  in  the  line  of  his  duty,  and  that 
it  did  not  appear  that  others  were  so  performed,  but  the  go- 
vernment had  the  advantages  of  the  services.  The  receiving 
and  paying  money  for  which  commissions  are  clauned,  were  of 
the  former  description,  and  are  not  represented  otherwise. 
Other  charges  are  made  on  the  allegation  that  they  are  ^r 
services  out  at,  or  beyond  his  duty. 

The  question  to  be  decided  by  the  court,  depends  upon  the 
fourth  section  of  the  act  of  congress  of  1794,  2  Laws  U.  S.  694. 

By  that  law  no  claims  can  be  made  which  could  not  be  al- 
lowed by  the  accounting  officers  of  the  treasury  in  the  settle- 
ment of  account&  It  was  not  intended  that  claims  which 
could  not  be  presented  to  those  officers^  claims  for  services 
which  were  not,  by  the  law  regulating  the  duties  of  those  who 
made  the  claimed  authorized  and  designated,  and  for  which  the 
officers  of  the  treasury  could  not  admit  a  right  to  compensation. 
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should  be  submitted  to  a  court  and  jury.  The  enon  of  the 
accounting  officers,  in  their  construction  of  the  laws,  could 
alone  be  brought  before  a  court  and  jury.  The  term  **  justly,** 
which  is  found  in  the  fourth  section  of  the  act,  was  not  intend- 
ed to  enlarge  the  powers  of  the  court  and  jury  beyond  that 
given  to  the  accounting  officers. 

It  is  admitted  that  if  the  credits  or  debits  claimed  against 
the  government  were  of  such  a  nature  that  they  should  have 
been  allowed  by  the  accounting  officers,  a  court  and  jury  have 
\  right  to  judge  of  their  amount  or  extent,  but  they  must  have 
oeen  previously  submitted  at  the  treasury.  There  is  no  dif- 
ference in  the  application  of  this  rule  to  debtors  and  creditors  of 
the  United  States. 

The  principle  which  is  implied  in  these  positions  is,  that  the 
law  never  meant  to  invite  resistance  in  courts  of  justice  by 
those  upon  whom  the  government  had  claims,  by  referring  the 
credits  of  which  they  could  not  avail  themselves  with  the  ac- 
counting officers  of  the  treasury,  to  courts  of  law :  a  contrary 
deduction  from  the  statute  would  require  strong  language  to 
sustain  it  To  illustrate  and  maintain  these  views  of  the  law, 
the  third  section  of  the  act  was  referred  to,  and  the  case  of  the 
United  States  v.  Wilkins,  6  Wheat.  144,  was  cited. 

The  only  credits  which  can  be  claimed  by  an  officer  in  the 
service  of  the  United  States,  are  those  for  services  performed 
under  the  authority  of  a  law,  by  a  contract  made  by  an  officer 
or  agent  of  the  government,  authorized  to  make  the  contract. 
Although  services  may  have  been  rendered,  and  the  govern- 
ment may  be  bound  in  equity  and  good  conscience  to  allow 
a  compensation  for  them,  yet  if  the  auditor  of  the  treasury 
could  not  allow  for  them,  courts  and  juries  cannot  look  into 
them.  This  rule  does  not  apply  to  the  sum  or  amount,  unless 
a  specific  sum  is  stated  in  the  contract,  and  in  such  a  case  the 
amount  stated  is  conclusive.  It  is  not  contended  that  any  dif- 
ference exists  between  implied  contracts  with  the  government, 
when  a  law  has  authorized  a  contract,  and  impUed  contracts 
with  individuals.  The  authority  to  make  the  contract  to  bind 
the  United  States  must  be  shown. 

Upon  these  principles,  it  was  the  duty  of  the  defendant  in 
error  to  have  shown  the  provisions  of  the  law,  or  the  regulations 
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of  the  war  department  authorized  by  law,  under  which  the 
claims  of  set-off  and  debit  were  sanctioned.  The  bill  of  ex- 
cepticms  asserts  that  they  were  not  authorized  by  any  law  or 
by  any  regulations  of  the  department  of  war. 

It  is  submitted  to  the  court  whether,  where  there  is  no 
law  to  authorize  the  claims;  where  the  president,  as  the  head 
of  the  government,  has  no  authority  by  law  to  authorize  such 
claims;  and  where  there  are  no  regulations  of  the  war  depart^ 
ment  to  sanction  them,  a  court  of  the  United  States  could,  on 
the  ground  of  there  being  an  equity  in  favour  of  the  claims, 
allow  them. 

As  to  the  words  equitable  set-off  in  the  third  section  of  the 
act,  it  was  argued  that  it  could  not  have  been  the  intention  of 
the  legislature  to  authorize  a  set-off  as  a  compensation  for  ser- 
vices for  which  the  United  States  were  not  bound  to  pay. 
These  terms  intend  that  such  set-off  shall  be  admitted  when 
the  government  was  justly  bound  to  pay  the  sums  charged  for 
the  services,  but  for  which  the  party  making  the  claim  could 
not  sue  the  United  States.  They  import  the  claims  which  the 
party,  asserting  the  set-off,  is  justly  entitled  to ;  and  which  the 
accounting  officersof  the  treasury  are  authorized  bylaw  to  admit. 

Mr  Justice  M'Lean  delivered  the  opinion  of  the  Court. 

The  United  States  have  brought  this  writ  of  error,  to  reverse 
a  judgment  of  the  court  of  the  United  States  for  the  eastern 
district  of  Louisiana. 

An  action  was  brought  in  that  court  to  recover  from  the  de- 
fendant a  certain  amount  of  public  money,  for  which  he  hc^ 
failed  to  account,  and  neglected  to  pay  over  as  the  law  requires. 

As  the  facts  of  the  case  appear  in  the  following  bill  of  ex- 
ceptions, it  will  be  unnecessary  to  advert,  specially,  to  the 
pleadings  in  the  cause. 

**  Be  it  remembered,  that  on  this  28th  May  1830,  on  the 
trial  of  this  cause,  the  defendant  offered  the  following  testimony: 
That  he  entered  iiito  the  army  of  the  United  States  in  the  year 
1812  as  a  lieutenant-colonel;  was  promoted  at  different  periods 
until  he  attained  the  rank  of  major-general  by  brevet,  which 
rank  he  held  until  the  day  of  his  resignation  of  his  commission 
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in  the  year  1817.  During  this  interval  he  was  engaged  in 
active  service,  and  received  the  pay  and  emoluments  to  which 
his  rank  entitled  him,  imder  the  laws  of  the  United  States,  and 
the  regulations  of  the  president  of  the  United  States  and  of  the 
department  of  war. 

*^  Large  sums  of  money  passed  through  his  hands  to  various 
officers  in  the  army  under  his  command,  <h:  were  disbursed  by 
•him  for  the  supplies  of  the  troops  by  him  commanded.  He 
claimed  to  be  allowed  a  commission  on  these  disbursements, 
and  offered  evidence  to  prove  that  similar  allowances  had  been 
made  to  other  officers  of  the  line  of  the  army,  who  had  been 
charged  with  the  disbursements  of  public  moneys;  and  also 
offered  evidence  to  prove  what  would  be  a  fair  rate  of  compen- 
sation for  such  services. 

*'The  defendant  also  claimed  an  allowance  of  extra  pay  or 
compensation  for  services  performed  by  him,  not  within  the 
line  of  his  duty,  in  preparing  plans  for  fortifications,  and  for 
procuring  and  forwarding  supplies  of  provisions,  &c.  to  troops 
of  the  United  States,  beyond  the  limits  of  his  military  com- 
mand, and  offered  testimony  to  prove  the  value  of  said  services. 
To  the  introduction  of  all  which  testimony  the  attorney  for  the 
United  States  objected,  on  the  ground  that  no  other  or  further 
compensation  could  be  allowed  for  disbursements  made,  or 
extra  services  rendered,  as  aforesaid,  than  such  as  were  sanc- 
tioned or  defined  by  the  laws  of  the  United  States,  by  instruc- 
tions of  the  president  of  the  United  States,  or  by  regulations  of 
the  war  department,  legally  made.  But  the  court  overruled 
the  objection  and  admitted  the  testimony." 

And  the  testimony  being  closed,  the  attorney  of  the  United 
States  prayed  the  court  to  instruct  the  jury,  that  no  allowance 
in  the  form  of  commissions  or  otherwise,  for  moneys  disbursed 
as  aforesaid,  or  extra  compensation  for  services  rendered,  under 
the  circumstances  (iefore  stated,  could  be  admitted  as  a  legal 
and  equitable  set-i^ff  against  the  claim  of  the  United  States, 
other  than  such  as  were  sanctioned  and  defined  by  the  laws  of 
the  Ufiited  States,  by  instructions  of  the  president,  or  by  regula- 
tions of  the  department  of  war,  legally  made.  But  the  court  re- 
fused so  to  instruct  the  inrv,  and  stated  to  them  that  the  defend- 
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ant  was  entitled  to  credit  for  conumniODs  on  diabaraenients 
and  allofwances  for  extra  semces,  and  that  they  must  judge  of 
the  rale  and  extent  of  such  commisBMrnB  and  allowances. 

The  jury  rendered  a  verdict  against  the  United  States,  and 
reported  a  balance  doe  from  them  to  the  defendanC 

The  claim  set  up  by  the  defendant,  and  which  was  allowed 
by  the  jury,  rested  on  tWo  grounds. 

1.  For  certain  disbursements  made  by  him. 

2.  For  jreparmg  plans  for  fortificationsi  and  fcur  procuring 
and  fiorwBiding  aupplies  of  proviflions^  &c.  for  the  troops  be* 
yond  his  military  command.  The  latter  service  is  said,  in  the 
bin  of  exceptim^  not  to  have  been  within  the  line  of  his  duty; 
but  no  such  statement  is  made  in  regard  to  the  former. 

In  behalf  <rf  the  United  States  it  is  contended,  that  the  court 
can  only  allow  credits  which  the  auditor  should  have  allowed ; 
and  that  unliquidated  damages  eannot  be  set  off  at  law. 

In  the  case  of  the  United  States  v.  Macdaniel,  which  has 
been  decided  at  the  present  term,  this  cDurt  has  said,  that  the 
powers  of  the  court  and  juiy  to  admit  credits  against  a  demand 
€i  the  government,  were  not  limited  to  items  which  should 
have  been  allowed  by  the  auditcnr.  That  in  all  cases  where 
an  equitable  claim  against  tlie  United  States  is  set  up  by.a 
defendant,  which,  under  the  circumstances,  should  have  been 
allowed  by  an  exercise  of  the  discretionary  powers  of  the  pre- 
sident or  die  head  of  a  department,  it  should  be  submitted  to 
the  jury,  under  the  instructions  of  the  court. 

Equitable,  as  well  as  legal  claims  against  the  government, 
are  ccmtemplated  by  the  law  as  proper  items  of  credit  on  the 
trial;  and  so  this  court  decided  in  the  case  of  tlie  United  States 
V.  Wilkins,  reported  in  6  Wheat  136. 

It  is  presumed  that  every  person  who  has  been  engaged  in 
the  public  service,  has  received  the  compensation  allowed  by 
law,  imtil  the  contrary  shall  be  made  to  appear.  The  amoimt 
of  compensation  in  the  military  service  may  depend,  in  some 
degree,  on  the  regulations  of  the  war  department;  but  such 
regulations  must  be  uniform,  and  applicable  to  all  officers  under 
the  Bsane  circumstances.  So  far  then  as  it  regards  the  pay  of 
the  defendant  for  services  rendered  in  the  line  of  his  duty,  it 
would  seem  not  to  be  difficult  for  him  to  show  certain  regula* 
Vol.  VII  -^D 
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tians  of  the  war  department,  or  instructions  of  the  president, 
within  the  rule  stated  in  the  bill  of  exceptions  by  the  attorney 
of  the  United  States. 

I(  however,  the  disbursements  made,  for  which  compensa- 
tion is  claimed,  were  not  such  as  were  ordinarily  attached  to 
the  duties  of  the  office  held  by  the  defendant,  the  &ct  should 
have  been  so  stated;  and  also  that  the  service  was  performed 
under  the  sanction  of  the  government,  or  under  such  circum- 
stances as  rendered  the  e3ttra  labour  and  responsibility  assumed 
by  the  defendaiit  in  performing  it  necessary.  Should  the  ac- 
counting officers  of  the  treasury  department  refuse  to  allow  an 
officer  the  established  compensation  which  belongs  to  his  sta- 
tion; the  claim,  having  been  rejected  by  the  proper  department, 
should  unquestionably  be  allowed,  by  way  of  set-ofil^  to  a  de- 
mand of  the  goven^ent,  by  a  court  and  jury. 

And  it  is  equally  clear,  tha^  an  equitable  allowance  should 
be  made,  in  the  same  manner,  for  extra  services  performed  by 
an  officer  which  did  not  come  within  the  line  of  his  official 
duty,  and  which  had  been  performed  under  the  sanction  of  the 
government,  or  under  circumstances  of  peculiar  emergency. 
In  such  a  case,  the  compensation  should  be  graduated  by  the 
amouAt  paid  for  like  services,  under  similar  circumstances. 
Usage  may  safely  be  relied  on  in  such  cases^  as  fixing  a  just 
compensation. 

The  allowances  claimed  under  the  second  head,  for  services 
which  did  not  come  within  the  range  of  his  official  duties^ 
should  have  been  shown  by  the  defendant  to  have  been  per- 
formed with  the  sanction  of  the  govermnent,  or  under  circum- 
stances as  above  stated. 

However  valuable  the  plans  for  fortifications  prepared  by  the 
defendant  may  have  been,  unless  they  were  prepared  at  the 
request  of  the  govermnent,  or  were  indispensable  to  the  public 
service;  he  cannot  claim  a  compensation  for  them,  as  a  matter 
of  right. 

The  distinguished  services  rendered  by  the  defendant  dur* 
ing  the  late  war,  are  advantageously  known  to  the  country; 
but  the  claims  set  up  in  the  case  under  consideration  nlust 
be  brought  within  the  established  rules  on  the  subject,  before 
they  can  receive  judicial  sanction.    And  as,  in  the  opinion  of 
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thk  court,  the  district  court  erred  in  their  ioaitnictions  to  the 
jury,  which  were  giyen  without  qualification,  the  judgment 
must  be  reversed,  and  the  cause  remanded  for  proceedings  de 
novo. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
c<^  from  the  district  court  of  the  United  States  for  the  eastern 
district  of  Louisiana,  and  was  argued  by  counsel;  on  considenu 
ti<m  whereof^  it  is  the  opinion  of  this  court,  that  the  said  district 
court  erred  in  their  instructions  to  the  jury:  whereupon  it  is 
ordered  and  adjudged  by  this  court,  that  the  judgment  of  the 
said  district  court  in  this  cause  be,  and  the  same  is  hereby 
reversed,  and  that  this  cause  be,  and  the  same  is  hereby  re- 
manded to  the  said  district  court,  with  directions  to  award  a 
venire  fiicias  de  novo. 
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The  United  States,  t^t.atntiffs   in  error  ▼.  Thomas 

FlLLEBROWN,  JuN. 

The  Uidted  States  imdtuted  an  action  to  reoorer  a  baknce^  certiAed  at  the 
trciwiy,  againat  the  defendant  on  the  lettlement  of  his  accounts  as  secre- 
tai7  to  the  commissioners  of  the  navy  hospital  fund.  Upon  this  settle- 
ment^ the  defendant  set  up  a  claim  for  compensation,  for  what  he  considered 
extra  services^  in  brin^^ngup  and  arranging  the  records  of  the  board* 
antecedent  to  his  appointment  as  secretsiy  i  and  also  for  commisaons  on 
the  disbuxaelnent  of  monep  under  the  orders  of  the  board.  These  daioia 
were  rejected  bjr  the  accounting  officers  of  the  treasury^  and  were 
on  the  trial  set  up  bj  wajr  of  set-off  agamst  the  demand  on  the  part  of 
the  United  States.  Held:  that  the  sllowance  of  compensation  by  a 
fixed  salary  to  the  defendant,  as  the  secretary  of  the  board  of  the  navy 
hospital  commisttoners,  did  not  exclade  his  right  to  claim  extra  compen- 
Htion  for  the  disbursement  of  moneys  belonging  to  the  navy  hospital 
.fond. 

Held:  that  it  was  not  necessary  to  entitle  the  defendant  to  such  eompensa* 
tion,  that  the  board  of  commissioners  should  haye  passed  a  resolution  for 
the  payment  of  such  commissions,  and  that  the  claim  of  coromisaons 
should  have  been  sanctioned  and  settled  by  the  board,  in  cider  to  enable 
the  defendant  to  set  up  a  chum  agsinst  the  United  States. 

The  antiiority  of  the  commissioners  to  appoint  a  secretary  was  not  de- 
nied {  and  this  same  authority  must  nec^ssrily  exist,  to  appoint  agents 
and  superintendents  for  the  management  of  the  business  connected  with 
the  emplo]rment  of  the  fond  $  and  which,  in  the  absence  of  any  regula- 
tion by  law  on  the  subject^  must  cany  with  it  a  right  to  determine  the 
compensation  to  be  allowed  them. 

From  the  testimony  in  the  case^  it  is  very  certain  that  the  secretary  of  the 
navy  conndered  tlie  agency  of  tb<^  defendant  in  relation  to  the  fond  as  en- 
tirely distinct  from  his  duty  as  secretsiy,  and  for  which  he  was  to  have 
extra  compensation.  And  it  is  fairiy  to  be  collected  from  his  deposition 
that  all  thb  recdved  thedirect  sanction  of  all  the  commissioners.  But 
whether  it  did  or  not^  it  was  binding  on  the  board;  for  the  secretary  of 
the  navy  was  the  acting  comnussioner,  having  the  authority  of  the  bosfd 
for  doing  what  he  did,  and  hu  acts  were  the  acts  of  the  board,  in  judg- 
ment of  law.  It  was  therefore  an  express  contract  entered  into  be- 
tween the  board  or  its  agent,  and  the  defendant ;  and  it  was  not  in  the 
power  of  th^  board,  composed  even  of  the  same  men,  after  the  service 
had  been  performed,  to  resdnd  the  contract,  and  withhold  from  the 
defendant  the  stipulated  compensation,  ihere  is  no  doubt,  the  board, 
composed  of  other  members,  had  the  sam^  power  over  this  matter  as  the 
former  board;  but  it  cannot  be  admitted  that  it  liad  any  greater  power. 
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Tlie  lejedioii  tlierelbre  of  thete  elajmi^  on  tb«  7th  of  Scptemlier  1839f 
ttftv  an  tlie  serrieef  had  been  performed  by  the  defendant,  can  hare  no 
iiiftuenee  upon  the  qocftion. 

There  if  no  general  principle  of  law  known  to  the  court,  and  no  anthoiity 
baa  been  diown  eatabliafaini^  the  doctrine  that  all  the  proeeedinga  of  iuch 
boaida  imial  hem  writing,  or  that  they  ihall  be  deemed  foid  I  htaleaithe 
atalate  under  which  they  act  diaO  require  their  proeeedinga  to  be  reduced 
towritinif.  It  if  certainly  fit  and  proper  that  erery  important  tranaaction 
of  the  boaid  ihould  be  committed  to  writing  {  but  the  law  impoaea  no 
anch  bdMpenaable  duty.  The  act  of  1811,  4  Laws  U.  8.  311,  conatitnt- 
mg  tile  fhnd'Ibr  navy  hoapitala,  onfy  makes  the  secretaries  of  the  navy, 
titiaauij  and  war  departments^  aboard  of  commissioners,  by  the  name  and 
a^le  of  eomnussioners  of  navy  hoapita]%  and  giTes  some  general  diree* 
tiona  in  what  ifay  the  fond  ia  to  be  employed:  but  the  mode  and  manner 
of  tranasedng  their  busineas  b  not  in  any  way  prescribed. 

It  la  not  true  eren  with  respect  to  corporationsb  that  all  then*  acta  must  be 
calabfiahed  by  positive  record  evidence.  In  the  caae  of  the  Bank  of  the 
United  Stalea  ▼.  Dandridge,  12  Wheat  69,  thia  court  aay,  "<  we  do  not  adnut 
aa  a  general  proposition,  that  the  acts  of  a  cofporation  are  invalid  merely 
from  an  ondarion  to  have  them  reduced  to  irriting',  unices  the  atatute  creat- 
ing it,  makea  such  writing  indiq>entable  as  evidence,  or  to  give,  them  aa 
obligatory  fiirce.  If  the  atatute  impoaea  auch  restriction,  it  must  be  obeyed. 
if  tiie  boaid  had  authority  to  employ  the  defendant  to  perform  the  serri- 
eea  which  he  has  rendered,  and  theae  aervicea  have  been  actually  rendered 
at  the  requeat  of  the  boards  the  law  impfiea  a  promiae  to  pay  for  the  same. 
Tlds  prindple  is  folly  estahltahed  in  the  caae  ofx  the  United  States  t. 
ll^lkin%  6  Wheat  143  :  which  brought  under  the  oonrideration  of  the 
ooort^  the  act  ftfthc  3d  of  March  1797,  3Laws  U.  8.594^  proriding  for 
tiie  aetdement  of  accounts  between  the  United  8tatea  and  public  re- 


Tlie  iastfnetipna  given  to  the  jury  by  the  drcutt  court  were :  if  the  jury 
befieve  foom  the  evidence,  that  the  regular  dntiea  to  be  performed  by  the 
defendant,  as  aecretary  to  the  commissioners  of  the  navy  hospital  foa^ 
at  the  atated  salary  of  two  hundred  and  fifty  ddlara  per'  annum,  did  not 
cstead  to  the  receipt  and  dbburaement  of  the  fund  :  that  the  duty  of  i«- 
eciving  and  duburaing  the  fond  was  required  of  imd  performed  by  huiH 

aa  aa  cstra  iiBTviee^  over  and  above  the  regular  datiea  of  his  said  appoint- 
mentx  thatit  ^  been  for  many  years  the  general  practice  of  the  govern* 
meat  and  Ha  aeveral  departments  to.  allow  to  persons,'  thoui^  holding' 
oflUea  or  cleiUiips,  for  the  proper  duties  of.  which  they  receive  Mated 
aakriea  or  other  lUed  compensation,  comnussions^  over  and  above  auch 
aahtfiea  or  otiier  compensation,  upon  tiie  receipta  and  disburaements  of 
pabfie  moneys,  appropriated  by  law  for  particular  aervices,  when  such 
receipta  and  diabursemcnts  were  not  among  the  ordinary  and  regukr 
dntiea  ^tpertaining  to  such  offices  or  clerkships,  but  superadded  labour 
and  responsibility,,  apart  from  such  ordinary  and  regular  duties  i  and  that 
the  defendant  took  upon  himself  the  labour  and  responsibility  of  suA  as. 
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ceipts  and  expenditures  of  the  navy  hospital  fiind»  at  the  reqoest  of  and 
commissioners,  or  with  an  understanding  on  both  sides,  that  he  should  be 
compensated  for  the  same,  as  extra  service,  by  the  allowanoe  of  a  eom-. 
mission  on  the  amount  of  such  receipts  and  expenditures:  tiien  it  is  com- 
petent for  the  juiy  in  this  case;,  to  sllow  such  commisnou  to  the  defendant, 
on  the  said  receipts  and  disbursements,  as  the  jury  may  find  to  hare  been 
agreed  upon  between  the  said  commissioners  and  the  defendant :  or»  fat 
the  absence  of  any  specific  agreement,  fixing  the  rate  of  commisHooa 
at  such  rate  as  the  juty  shall  find  to  be  reasonable  and  conformable  to  the 
general  usage  of  die  goremment,  and  its  departments ;  in  the  like 
cases.  These  instructions  were  entirely  correct,  and  in  conformity  to  the 
rules  and  principles  of  the  law  on  this  subject 
Upon  the  trial  of  this  cause,  the  defendant  offered  to  prove,  by  parol  te«ti- 
mony,  the  general  usage  of  the  different  departments  of  the  goveiniiienly 
in  allowing  commissiona  to  the  officers  of  government  upon  disbursements 
of  money  under  a  special  authority  not  connected  with  thiur  regular  pffi^ 
<ual  duties.  The  counsel  of  the  Unitdd  States  objected  to  the  adnusrion 
of  parol  evidence  to  prove  such  usage,  but  the  court  permitted  the  evi- 
dence to  be  given.  By  the  court:  we  see  no  grounds  for  objectioa 
against  the  usage  offered  to  be  proved,  and  the  purpose  for  whidi  it 
was  so  ofi*ered,  as  connected  with  the  very  terms  upon  which  the  defend- 
ant was  employed  to  perform  the  services.  It  was  not  for  the  purpose 
of  establishing  the  rights  but  to  show  the  measure  of  compensation,  and 
the  manner  in  which  it  was  to  be  paid. 


IN  ern»r  to  the  circuit  court  of  the  United  States  for  the 
trict  of  Columbia,  holden  in  and  for  the  county  of  Washington. 

The  United  States,  on  the  23d  day  of  May  1829,  instituted 
a  suit  in  the  circuit  court  of  the  district  of  Columbia,  for  the 
recovery  of  the  sum  of  two  thousand  and  seven  dollars  and 
eighty*four  cents,  to  which  amount  the  declaration  alleged  the 
defendant  in  error,  Thomas  FiUebrown,  Jun.,  to  be  indebted 
to  the  United  States,  ^  tor  sundry  matters  and  articles  prqierly 
chargeable  in  account,  as  stated  in  a  particular  account,  ftc.** 
The  declaration  also  contained  the  common  counts  of  goods 
sold  and  delivered,  moaej  laid  out  and  expended,  money  had 
and  received,  and  an  account  stated  and  settled,  &c.  The 
defendant  pleaded  non  assumpsit,  &c. 

The  cause  was  tried  by  a  jury  at  May  term  18S0,  and  a 
verdict  was  given  in  favour  of  the  United  States,  for  one  thou- 
sand nine  hundred  and  thirty-seven  dollars  and  seventy  cents; 
which  verdict  was,  on  the  motion  of  the  counsel  for  the  defend- 
ant, set  aside,  and  a  new  trial  ordered. 
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On  the  firet  Monday  of  May  1881,  the  cause  was  again  tried 
by  a  jury,  and  the  following  verdict  was  rendered  in  fevour  of 
the  defendant,  upon  which  the  court  entered  judgment 

**  And  the  jurors  aforesaid,  at  the  time  of  bringing  in  their 
verdict  aforesaid,  filed  in  court  here  the  following  certificate, 
to  wit:  'The  jurors  empannelled  in  the  case  of  the  United 
States  V.  Thomas  Fillebrown,  Jun.,  find,  upon  examining  the 
accounts  filed,  that  the  United  States  are  indebted  to  the  said 
Fillebrown  in  the  sum  of  four  hundred  and  thirty  dollars. 

** '  Witness  our  hands,  this  26th  day  of  May  1831.' " 

From  this  judgment  the  United  States  prosecuted  a. writ  of 
error. 

On  the  trial  of  the  case,  the  deposition  Of  Samuel  L.  South- 
ard, Esq.,  late  secretary  of  the  navy  of  the  United  States^  was 
read  in  evidence  on  the  part  of  the  defendant 

In  the  testimony  of  Mr  Southard  it  was  stated,  that  firom 
the  year  1825  to  March  1829,  he,  Mr  Southard,  was  secretary 
of  the  navy,  and  one  of  the  commissionerB  of  **  the  navy  hos- 
pital fund."  The  situation  of  this  fund  was  such  as  to  require 
constant  and  earnest  attention.  Thomas  Fillebrown,  Jun.,  the 
defendant,  was,  by  the  board,  appointed  its  secretary  for  the 
discharge  of  those  duties,  and  his  salary  was  fixed  at  two  hun- 
dred and  fifty  pilars  per  aimum. 

Mr  Southard  was,  by  the  direction  of  the  board,  and  by  pre- 
vious practice  and  usage,  acting  commissioner  of  the  fund,  and 
attended  to  all  matters  connected  with  iU  except  in  cases  of 
new  arrangements ;  the  expenditure  of  money  on  u  neWobject ; 
or  the  settlCTient  of  a  new  principle.:  when  the  whole  board 
was  c<»isulted,  and  his  acts  authorized  or  sanctioned  by  it 
Bfr  FiUelnrown's  afqpointment  had  the  direct  and  express  sanc- 
tion of  the  board;  and  it  was  understood  that  he  was  to  di^ 
charge  hia  duties  at  such  times,  and  in  such  manner,  as  not  to 
interfere  with  his  duties  as  a  clerk  in  the  navy  department; 
which  situation  he  held  at  the  time  of  his  appointment,  and 
couCiniied  to  hold. 

His  appointment  was  in  October  or  November  1826,  but  the 
records  of  the  fund  do  not  show  the  whole  amount  of  labour 
which  he  had  to  perfonn;  his  duties  were  often  both  trouble- 
some and  laborious. 
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Some  time  after  his  appointment,  it  was  cotaflidered  {ffoper  to 

procure  necessary  books,  and  to  make  retrospective  ezamina^ 

tions  into  records  and  accounts  in  certain  public  offices,  and  to 

do  whatever  should  be  required  to  put  the  fund  in  a  proper 

condition.  .  This  was  regularly  the  duty  of  the  secretary  of  the 

fund;  but  as  it  related  to  a  period  anterior  to  his  appointment, 

for  which  he  could  not  receive  a  compensation  in  his  salary  as 

secretary,  it  was  thought  proper  to  allow  him  a  salary  for. 

such  period  previous  to  his  actual  appointment,  as  would  be 

proportionate  to  the  additional  labour  actually  performed  by 

him ;  and  such  allowance  was  made  about  May  18S6,  and  had 

the  approbation  of  the  board.    The  allowance  was  regarded  in 

the  light  of  extra  service,  and  was  given  in  this  form  to  show 

the  character  of  the  service  rendered  by  the  defendant  in  error. 

Subsequent  to  the  afqpointment  of  the  defendant,  the  navy 

hospital  fund  became  sufficient  for  the  purchase  of  sites  for 

hospitals,  and  to  commence  the  erection  of  buildings.    The 

money  collected  was  placed  in  the  hands  of  the  treasurer  of  the 

United  States,  as  the  treasurer  of  the  fund;  and  a  special  agent 

who  should  attend  carefully  to  collecting  and  disbursing  it  was 

found  indispensable.     This  did  not  belong  to  the  duties  of  the 

secretary  of  the  ix>&rd;  but  it  was  thought  best  to  give  the 

agency  to  him  on  account  of  his  knowledge  of  the  interests 

connected  with  the  fund,  and  his  fitness  for  it 

The  manner  and  the  forms  of  transacting  the  business  were 
arranged  with  the  defendant  by  Mr  Southard,  as  the  acting 
commissioner ;  the  responsibility  attending  the  payment  and 
transmission  of  money  was  imposed  upon  the  defendant: ,  and 
at  all  times  he  acted  uinrightly,  diligently  and  skilfully  in  every 
thing  relating  to  the  subject 

In  so  doing,  it  was  the  understanding  of  the 
that  he  should  receive  compensation  in  the  mode  and 
to  the  practice  of  the  government  in  other  and  similar  cases: 
but  Mr -Southard  said  he  did  not  distinctly  recollect  whether  it 
was  to  be  by  a  specific  sum,  or  by  a  per  centage  on  the  money 
disbursed,  but  was  under  the  impression  that  it  was  the  latter, 
that  being  the  usual  mode  in  such  cases. 

He  was  under  the  impression  that  he  did,  by  the  authority 
of  the  board,  allow  one  Or  more  of  the  accounts  presented  by 


i;Hiiii 
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Mr  FillelNrowii,  in  coafonnity  with  the  fiicts  and  principlet 
ftated;  and  that  such  approval  and  allowance  will  be  found  on 
file  in  the  office  of  the  secretary  of  the  fund.  He  very  well 
recdlected,  that  about  the  Ist  of  March  18t9,  Mr  Fillebrown 
called  on  him  with  his  accounts^  desiring  their  adjustment  and 
allowance;  he  was  then  very  sick  and  not  able  to  examine 
them,  or  consult  the  other  commissionerB;  he  therefore  dictated 
to  an  amanuensis,  a  letter  to  Bfr  Fillebrown,  expressing  his 
views  and  opinions  respecting  his  claims,  which  letter  is  pro> 
bably  dated  on  the  3d  of  March  1829,  and  now  on  file  among 
the  fBftn  of  the  fund;  he  then  believed,  and  still  believes,  that 
Mr  FillebroMm  was  entitled  to  a  just  compensati<m  for  the  per- 
fonnance  of  the  duties  before  mentioned. 

The  appointment  of  Mr  Fillebrown  as  secretary  of  the  com* 
missionerB  of  naval  hospitals,  was  entered  on  the  minutes  of 
the  board  at  a  meeting  of  the  commissioners  of  naval  hospitals, 
in  the  city  g(  Washingtim,  on  the  7th  day  of  November  18f  S. 

** Present,  Hon.  Samuel  L.  Southard,  secretary  of  the  navy; 
HasL  Richard  Rush,  secretary  of  the .  treasury ;  Hon.  James 
Barbour,  secretary  of  war. 

**  It  was  reserved,  that  a  secretary  be  aj^inted  to  this  board, 
to  take  charge  of  the  books,  papers,  &c.  belonging  to  the  hos> 
pital  fund;*and  to  execute  such  duties  relative  thereto,  as  may 
be  required  of  him  by  the  board;  for  which  services  he  shall  be 
allowed  the  sum  of  two  hundred  and  fifty  ddlars  per  annum. 

f*  Resolved,  that  Mr  Thomas  Fillebrown,  Jun.  be  appointed 
secretary. 

^  And  then  the  board  adjourned." 

Of  this  appointment  he  was  informed  on  the  same  day. 

**  Navt  Department,  7th  Jfovember  1826. 
'^Mr  Thomas  Fillebrown,  Jun.,  Present: 

^Sir: — Tou  are  hereby  aj^inted  secretary  to  the  hoard  of 
commissionerB  of  the  naval  ho6[Mtal  fund.  The  duties  apper- 
taining to  this  i^ypointment  you  will  commence  forthwith. 
Tour  compensation  will  be  two  hundred  and  fifty  dollars  per 

^*  I  amp  respectfully,  &c. 

^  Samuel  L.  Southaed.** 
The  letnicpective  dutkb  referred  to  in  the  deposition  of  Bfr 
Vou  VII.— E 
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Southard,  vrere  authorized,  and  a  compenBation  for  the  same 
allowed  by  the  following  letter: 

<'  Nayt  Department,  2id  May  1822. 
*^  Mr  Thomas  Fillebrown,  Present: 
*^  Sir : — In  consideration  of  the  duties  performed  by  you  since 
your  appointment  as  secretary  to  the  commissioners  of  navy 
hospitals,  you  may  consider  your  appointment  as  ante-dated  six 
months,  and  draw  a  warrant  for  your  salary  for  that  period. 

^*  I  am,  respectfully,  &c. 

**  Samuel  L.  Southard.'* 
The  following  letter  was  also  read  in  evidence. 

^  Navt  Department,  td  March  1829. 
**  Sir: — It  was  my  intention  before  I  left  the  departmei^t,  to 
have  submitted  to  the  consideration  of  the  other  c<»nmisBioners 
of  the  navy  hospital  fund,'  your  claim  and  account  fcH*  compen- 
sation for  attending  to  the  disbursement  of  the  moneys  of  the 
lund,  which  have  passed  through  your  hands  since  your  ap- 
pointment as  secretary.  I  consider  the  claim  perfectly^ just, 
and  do  not  doubt  but  a  fit  compensation  would  have  been 
made,  could  the  question  have  been  submitted  to  the  board. 
Neither  the  responsibility  nor  the  labour  is  embraced  within 
your  duties  as  secretary,  and  if  any  other  person  had  been  ap- 
pointed to  perform  them,  an  allowance  must  necessarily  have 
been  made  to  him. 

**  I  do  not  doubt  when  the  commissioners  shall  understand 
the  merits  of  the  claim,  that  no  hesitation  will  be  felt  on  the 
subject 

^*  Nothing  but  my  severe  and  protracted  indisposition  during 
the  whole  winter,  has  heretofore  prevented  its  adjustment. 

'<  I  am,  respectfully,  &c. 

**  Samuei.  L.  Southard. 
**  Thomas  Fillebrown,  Esq. 

<<  iSee.  J^av.  Hon.  t^Mnd,  WatlmgtmC 
Other  evidence  was  introduced  for  the  purpose  of  showing 
that  the  allowances  of  commissions  had  been  made  by  the 
government  to  others,  upon  similar  fvinciides  with  those  on 
which  the  defendant  rested  his  claims. 

This  evidence  was  fiinushed  by  accounts  settled  at  the  office 
of  (he  third  auditor  of  the  treasury,  with  officers  of  the  army 
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of  the  United  States,  employed  in  the  yean  18S2,  1828»  1824 
and  1825,  in  which  allowances  of  conuniflBion8»  &c.  were  made, 
and  compensation  paid  for  extra  services.  Twenty-seven  ac- 
counts were  exhibited  containing  these  allowances.  Part  of 
the  testimony  was  extracted  from  a  report  of  the  fourth  auditor 
made  to  the  house  of  representatives  at  the  second  sesskm  of 
the  nineteenth  congress.     H.  R.  Doclunents,  41. 

Pand  evidence  of  a  usage  in  the  public  departments  to  admit 
and  pay  such  charges  by  the  officers  and  agents  of  the  govern- 
ment, was  also  giveiL  The  accounts  of  the  defendant,  as  set. 
tied  by  the  accounting  officers  of  the  treasury,  were  also  given 
in  evidence. 

The  plaintifib  in  error  took  two  bills  of  exceptions  to  the  de- 
cisions of  the  circuit  court  on  the  trial  of  the  cause. 

The  first  bill  of  exceptions,  after  setting  forth  the  evidence 
given  on  the  trial,  stated 

''Upon  the  evidence  so  given,  the  counsel  for  the  United 
States  prayed  the  court  to  instruct  the  jury — 

'^Thati^  from  the  evidence  aforesaid,it  should  appear  to  them 
that  the  defendant  had  accepted  the  appwitment  of  secretary 
of  the  board  of  navy  hospital  commissionen,  upon  the  terms 
mentioned  in  the  said  appcnntment,  and  in  the  said  letter  of 
S.  L.  Southard  to  him,  of  the  7th  of  November  1825,  as  herein 
before  stated ;  that  in  that  case,  he  was  not  entitled  to  any 
extra  compensation  fx  the  disbursement  of  the  moneys  belong- 
ing to  the  said  navy  hoqntal  fund;  and  that  he  was  only  en- 
titled to  two  hundred  and  fifty  dollars  a  year,  for  the  whole  of 
the  services  performed  by  him  for  the  said  board. 

''And  the  said  plaint^  prayed  the  court  further  to  instruct 
the  jury — 

''That,  if  they  should  be  satisfied  by  the  evidence  aforesaid, 
that  the  said  board  of  navy  commissioners  had  never  passed 
any  order  or  resduUon  for  the  payment  of  any  commission 
upon  the  moneys  disbursed  by  the  defendant  for  the  said  boards 
and  that  the  claim  for  c<nnmiBBions,  which  he  now  makes,  had 
never  been  sanctioned  or  settled  by  the  said  board ;  that  it  is 
not  competentfor  him  now  to  set  up  the  said  claim  forcommiss- 
ions  against  the  claim  of  the  United  States,  for  which  this  suit 
is  brought. 
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** Which  instructions  the  court  refused:  and  thereupon,  at 
the  instance  of  the  defendant,  instructed  the  jury  as  follows : 

**  If  the  jury  believe,  from  the  evidence,  that  the  repilar 
duties  to  be  performed  by  the  defendant,  as  secretary  to  the 
commissioners  of  the  navy  hospital  fund,  at  the  slated  salary 
of  two  hundred  and  fifty  dollars  per  annum,  did  not  extend  to 
the  receipt  and  disbursement  of  the  fund ;  that  the  duty  of  re- 
ceiving and  disbursing  the  fimd  was  required  of  and  performed, 
by  him,  as  an  extra  service  over  and  above  the  regular  duties 
of  his  said  appointment ;  that  it  has  been  for  many  years  the 
general  practice  of  the  government  and  its  several  departments^ 
to  allow  to  persons,  though  holding  offices  or  clerkships,  for  the 
proper  duties  of  which  they  received  stated  salaries  or  other 
fixed  compensation,  commissions  over  and  above  such  salaries 
or  other  compensation,  upon  the  receipts  and  disbursements  of 
public  moneys,  appropriated  by  law  for  particular  services, 
when  such  receipts  and  disbursements  were  not  among  the  or- 
dinary and  regular  duties  appertaining  to  such  offices  or  clerk- 
ships, but  superadded  labour  and  responsibility  apart  from  such 
ordinary  a  id  regular  duties ;  and  that  defendant  took  upon 
himself  the  labour  and  responsibility  of  such  receipts  and  ex- 
penditures of  the  navy  hospital  fund,  at  the  request  of  said 
commissioners,  either  under  an  agreement,  or  with  an  under- 
standing on  both  sides,  that  he  should  be  compensated  for  the 
same,  as  extra  service,  by  the  allowance  of  a  commission  on 
the  amount  of  such  receipts  and  disbursements ;  then  it  is 
competent  for  the  jury,  in  this  case,  to  allow  such  commissicMUi 
to  the  defendant,  on  the  said  receipts  and  disbursements,  as  the 
jury  may  find  to  have  been  agreed  upon  between  the  said  com- 
missioners iind  defendant ;  or,  in  the  absence  of  any  specific 
agreement  fixing  the  rate  of  such  commissions,  such  rate  as 
the  jury  shall  find  to  be  reasonable,  and  conformable  to  the 
general  usage  of  the  government  and  its  departments  in  the 
like  cases. 

*'To  which  refusal  of  the  court  to  give  the  instructions 
moved  by  the  plaintifli^  and  to  the  said  instructions  given  at 
the  instance  of  the  defendant,  plaintifb  except." 

The  second  bill  of  exceptions  was  as  follows : 
Upon  the  trial  of  this  cause,  the  defendant  offered  to  prove. 
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by  the  testimony  contained  in  the  preceding  bill  of  ezcep(i''n% 
the  general  usage  of  the  difierent  departmenU  of  the  govern* 
ment,  in  allowing  conuniaBions  to  the  oflkers'  of  government 
upon  disbursements  of  money  under  a  special  authority  not 
connected  with  their  regular  official  duties.  The  counsel  of 
the  United  States  objected  to  the  admissi^m  of  pand  evidence 
to  prove  such  usage.  But  the  court  permitted  the  evidence  to 
be  given,  and  the  same  was  given  accordingly.  To  which 
opinion  nnd  admission  of  the  court^  the  plaintiflsby  their  coun- 
sel except,  and  this  their  bill  of*  exceptions  is  signed,  sealed, 
and  ordered  to  be  enrolled  this  26th  of  May  1831." 

The  case  was  argued  by  Mr  Taney,  attorney-general,  ibr 
the  United  States ;  and  by  Mr  Coxe  and  Mr  Jones,  ibr  the  de- 
fendant. 

For  the  United  States  it  was  contended : 

1.  That  the  defendant  is  not  entitled  to  an  allowance  f<Nr 
salary  as  secretary  for  the  time  claimed  in  his  account  anterior 
to  his  appointment  in  November  7,  18S5. 

t.  That  he  was  not  entitled  to  a  credit  for  the  c<»nnu88ions 
on  disbursements  mentioned  in  the  exceptions. 

S.  That  the  usage  and  practice  of  the  officers  of  the  execu- 
tive departments  of  the  government  to  make  such  allowances, 
iM  not  admissible  in  evidence  for  the  purpose  of  proving  their 
legal  right  to  make  them  in  this  case. 

The  attorney-general  referred  to  the  acts  of  congress  of 
March  2,  17d9,  3  Laws  U.  S.  266,  and  of  26th  of  February 
1811,  4  Laws  U.  S.  338,  relative  to  the  navy  hospital  fund, 
and  the  appointment  of  the  commissionerB  of  the  same. 

The  evidence  in  the  case  contains  the  letter  of  Mr  Southard 
relative,  to  the  appointment  of  the  defendant  as  secretary  to  the 
board  of  c<Mnmissioners  of  the  navy  hospital  fund.  The  ap- 
pointment was  made  on  the  7lii  November  1825,  and  the 
compensation  fixed  at  two  hundred  and  fifty  dollars  per  annum ; 
and  on  the  22d  May  1826  Mr  Southard  agreed  to  ante-date 
his  salary  mx  months. 

On  the  27th  September  1829,  J.  H.  Eaton,  the  secretary  of 
war,  and  Jijitm  Branch,  the  secretary  of  the  navy,  acting  as  a 
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*' Which  instructions  the  court  refused:  and  thereupon,  at 
the  instance  of  the  defendant,  instructed  the  jury  as  follows : 

**  If  the  jury  believe,  from  the  evidence,  that  the  repilar 
duties  to  be  performed  by  the  defendant,  as  secretary  to  the 
commissioners  of  the  navy  hospital  fund,  at  the  slated  salary 
of  two  hundred  and  fifty  dollars  per  annum,  did  not  extend  to 
the  receipt  and  disbursement  of  Uie  fund ;  that  the  duty  of  re- 
ceiving and  disbursing  the  fund  was  required  of  and  perfi»rmed 
by  him,  as  an  extra  service  over  and  above  the  regular  duties 
of  his  said  appointment ;  that  it  has  been  for  many  yeans  the 
general  practice  of  the  government  and  its  several  departments^ 
to  allow  to  persons,  though  holding  offices  or  clerkships,  for  the 
proper  duties  of  which  they  received  stated  salaries  or  other 
fixed  compensation,  conunissions  over  and  above  such  salaries 
or  other  compensation,  upon  the  receipts  and  disbiusementa  of 
public  moneys,  appropriated  by  law  for  particular  services, 
when  such  receipts  and  disbursements  were  not  among  the  or- 
dinary and  regular  duties  appertaining  to  such  offices  or  clerk- 
ships, but  superadded  labour  and  responsibility  apart  from  such 
ordinary  a  id  regular  duties ;  and  that  defendant  took  upon 
himself  the  labour  and  responsibility  of  such  receipts  and  ex- 
penditures of  the  navy  hospital  fund,  at  the  request  of  said 
commissioners,  either  under  an  agreement,  or  with  an  under- 
standing on  both  sides,  that  he  should  be  compensated  for  the 
same,  as  extra  service,  by  the  allowance  of  a  commission  on 
the  amount  of  such  receipts  and  disbursements ;  then  it  is 
competent  for  the  jury,  in  this  case,  to  allow  such  commissicMUi 
to  the  defendant,  on  the  said  receipts  and  disbursements,  as  the 
jury  may  find  to  have  been  agreed  upon  between  the  said  com- 
missioners ^d  defendant ;  or,  in  the  absence  of  any  specific 
agreement  fixing  the  rate  of  such  commissions,  such  rate  as 
the  jury  shall  find  to  be  reasonable,  and  conformable  to  the 
general  usage  of  the  government  and  its  departments  in  the 
like  cases. 

*'To  which  refusal  of  the  court  to  give  the  instructions 
moved  by  the  plaintifli^  and  to  the  said  instructions  given  at 
the  instance  of  the  defendant,  plaintifb  except." 

The  second  bill  of  exceptions  was  as  follows : 
Upon  the  trial  of  this  cause,  the  defendant  offered  to  prove. 
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by  the  testimoDy  contained  in  the  preceding  bQl  of  excepti'^vi% 
the  general  usage  of  the  different  departmenU  of  the  govern* 
ment,  in  allowing  coamiiflBi<»i8  to  the  officers'  of  government 
t^ion  diebursements  of  money  under  a  special  authority  not 
connected  with  their  regular  official  duties.  The  counsel  of 
the  United  States  objected  to  the  admission  of  paid  evidence 
to  prove  such  usage.  But  the  court  permitted  the  evidence  to 
be  given,  and  the  same  was  given  accordingly.  To  which 
opinion  and  admission  of  the  court,  the  fAaintiflsby  their  coun- 
sel except,  and  this  their  bill  of' exceptions  is  signed,  sealed, 
and  ordered  to  be  enrolled  this  26th  of  May  1831." 

The  case  was  argued  by  Mr  Taney,  attcnmey-general,  ibr 
the  United  States ;  and  by  Mr  Coxe  and  Mr  Jones,  for  the  de- 
fendant. 

For  the  United  States  it  was  ccmtended : 

1.  That  the  defendant  is  not  entitled  to  an  allowance  for 
salary  as  secretary  for  the  time  claimed  in  his  account  anterior 
to  his  appointment  in  November  7,  1825. 

2.  That  he  was  not  entitled  to  a  credit  for  the  commissions 
on  disbursements  mentioned  in  the  exceptions. 

3.  That  the  usage  and  practice  of  the  officers  of  the  execu- 
tive departments  of  the  government  to  make  such  allowances, 
is  not  admissible  in  evidence  for  the  purpose  of  proving  their 
legal  right  to  make  them  in  this  case. 

The  attorney-general  referred  to  the  acts  of  congress  of 
March  2,  17919,  3  Laws  U.  S.  266,  and  of  26th  of  February 
1811,  4  Laws  U.  S.  338,  relative  to  the  navy  hospital  fund, 
and  the  appointment  of  the  commissioners  of  the  same. 

The  evidence  in  the  case  contains  the  letter  of  Mr  Southard 

« 

relative,  to  the  appointment  of  the  defendant  as  secretary  to  the 
board  of  commisdoners  of  the  navy  hospital  fund.  The  ap- 
pointment was  made  on  the  7lii  November  1825,  and  the 
compensation  fixed  at  two  hundred  and  fifty  dollars  per  annum ; 
and  on  the  22d  May  1826  Mr  Southard  agreed  to  ante-date 
his  salary  six  months. 

On  the  27th  September  18[29,  J.  H.  Eaton,  the  secretary  of 
war,  and  J6tm  Branch,  the  secretary  of  the  navy,  acting  as  a 
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board  of  commiasiohers  of  the  navy  hospital  fund,  made  the 
Mlowing  order,  which  was  filed  in  the  office  of  the  fourth  au- 
ditor of  the  treasury : 

**  Mr  Fillebrown,  it  appears,  was  aj^inted  secretary  in  No- 
vember 7,  1825.  He  can  be  entitled  to  pay,  as  such,  only 
from  the  date  of  his  appointment  The  allowance  of  one  per 
cent  on  the  monejrs  disbursed,  cannot  be  allowed,  unless  autho- 
rized by  some  existing  law ;  none  such  is  known  to  the  com- 
missioners ;  of  course  they  cannot  haye  authority  to  admit  it. 

"J.  H.  Eaton. 
^'JoHir  Branch. 

•*  September  7,  1829.^ 

The  duties  of  the  secretary  of  the  board  were  not  defined : 
they  were,  to  do  whatever  the  board  should  require  from  him. 
But  it  is  not  contended  that  the  defendant's  receiving  a  salary 
will  preclude  his  receiving  extra  c(»npensation  for  extra  ser- 
vices. The  question  must  turn  upon  the  inquiry  whether  dis- 
bursements of  the  hospital  fund  were  extra  services! 

From  the  nature  of  the  services,  they  were  necessarily  a  part 
of  the  duties  of  the  secretary  of  the  board ;  and  the  practice  of 
allowing  commissions  on  the  payment  of  money  under  similar 
circumstances  is  not  proved  by  the  testimony  to  have  been 
uniform  or  frequent 

The  allowance  for  extra  salary  before  the  appointment  of 
the  defendant,  could  not  be  made  by  the  secretary  of  the  navy 
alone.  It  required  the  aj^obation  of  the  board.  The  defend- 
ant had,  therefore,  no  legal  right  to  this  allowance ;  and  it 
should  have  been  reftised  by  the  jury,  under  proper  instructicaiB 
from  the  court 

To  give  the  proceedings  of  the  board  a  legal  and  binding 
effect,  they  should  have  been  in  writing.  Unless  thus  shown, 
the  acts  of  the  board  cannot  be  proved.  The  asserticm  of  Mr 
Southard,  that  the  board  approved  of  the  allowance  f<Nr  the 
extra  services  in  arranging  and  examining  the  accounts  which 
existed  before  his  appointment,  is  not  sufficient  to  establish  the 
right  of  the  defendant  to  the  same.  It  is  doubtful,  whether 
the  proceedings  of  the  board  could  be  proved  by  parol,  but  this 
is  not  the  question  before  the  court;  it  is  whether  such  parol 
order  could  ovenule  what  a  former  board  had  done  in  writing. 
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It  is  also  suggested,  that  the  proceedings  of  the  board  io 
1829,  by  which  the  extra  allowance  was  rejected,  may  contot 
the  same.  This  was  the  act  of  the  board,  and  it  is  immaterial 
whether  it  was  composed  of  the  same  or  of  different  individuals 

As  to  the  commissions  claimed  on  the  disbursement  of  the 
numey  of  the  ftmd,  it  was  argued  by  the  attorney-general,  that 
all  public  agents,  unless  in  certain  specified  cases,  must  be 
appointed  by  the  president  This  is  the  provision  of  the  act  of 
March  3,  1809.  4  Laws,  U.  S.  220.  Disbursements  of  the 
navy  hospital  fund  come  within  the  principles  which  regulate 
disbursements  for  the  use  of  the  navy;  and  if  the  act  of  1809 
apfdies  to  these  disbursements,  the  commissioners  could  no! 
ajqpoint  a  disbursing  officer. 

No  evidence  of  usage  was  admissible.  If  there  was  no  law 
on  the  subject,  no  usage  could  sustain  the  practice.  But  if  it 
was  customary  for  a  different  description  of  officers  to  receive 
extra  compensation,  or  commissions ;  no  such  cust<»n  could 
apply  to  a  new  office.  The  usage  of  the  officers  in  the  depart^ 
ments  cannot  make  a  law  which  shall  bind  the  government. 
Usage,  as  connected  with  a  particular  office,  may  be  evidence 
of  an  implied  contract  But  that  cannot  apply  to  newly 
created  officers. 

In  reply  to  the  argument  for  the  defendant  in  error,  the  at- 
torney-general admitted  that  the  conunissioneni  might  appoint 
and  employ  agents  to  execute  the  duties  attending  the  opera- 
tions they  were  authorized  to  have  conducted  and  executed;  but 
such  agents,  he  considered,  must  be  appointed  by  the  board.  If 
a  contract  is  made  by  an  officer,  it  must  be  made  under  the 
authority  of  some  law;  and  by  the  law,  all  authority  wfts 
given  to  the  board. 

The  defendant  might  have  been  employed  to  perform  extra 
services  for  the  board  of  commissioners;  and  he  was  not  dis- 
qualified by  reason  of  his  being  the  secretary.  But  who  had 
the  power  to  authorize  these  services. 

It  is  not  pretended  that  the  government  is  not  bound  by  im- 
|died  contracts,  when  services  have  been  performed  at  the  re- 
quest of  the  government  But  the  agent  who  can  thus  bind  it, 
must  have  authority  to  make  the  contract,  or  employ  the  person 
to  perform  the  service  out  of  which  the  implied  ccmtract  arises. 
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A  debt  which  can  be  set  (^against  a  claim  by  the  govern- 
ment, must  be  one  growing  out  of  some  contract  or  employment 
authorized  by  law:  but  it  is  denied  that,  under  the  act  of 
1797,  all  equitable  demands  against  the  government  may  be 
eet  oS'in  a  court  of  justice. 

The  acts  of  Mr  Southard  cannot  be  considered  as  the  acts 
of  the  board;  nor  can  those  acts  be  proved  by  parol  evidence, 
in  opposition  to  the  written  proceedings  of  the  board.  All  he 
did,  must  be  considered  subject  to  a  ratification  by  the  board; 
and  void,  unless  so  ratified.  In  this  case,  his  acts  were  dis- 
affirmed by  the  board  in  1829,  when  the  board  acted  in  refer- 
«)nce  to  them. 

Nor  could  the  board  settle  the  defendant's  accounts;  they 
must  be  settled  by  the  accounting  officers  of  the  treasury,  in 
the  ordinary  way  of  settling  accounts.  The  account  of  .the 
defendant  having  been  settled  at  the  treasury,  and  his  claims 
to  the  extra  salary  and  for  commissions  disallowed  there,  the 
practice  and  understanding  at  the  treasury,  is  shown  to  be 
adverse  to  such  claims. 

Mr  Coxe  and  Mr  Jones,  for  the  defendant  in  error. 

The  allowance  of  a  compensation  for  attention  to  the  accounts 
of  the  navy  hospital  fund,  and  what  was  included  in  the  duties 
assigned  by  the  letter  of  Mr  Southard,  of  the  22d  May  18t6, 
was  in  conformity  with  the  frequent  usages  of  the  government. 
This  was  fully  proved  by  the  evidence.  This  principle  has 
also  had  the  ratification  of  the  legislature.  The  usual  duties 
of  secretary  could  only  have  been  prospective,  and  it  was  extra 
services  to  bring  up  the  arrears  of  the  board. 

By  an  act  of  congress,  of  the  3d  of  Mai'ch  18S1,  two  thou- 
sand dollars  were  allowed  to  the  clerk  of  the  supreme  court, 
for  bringing  up  the  minutes  of  the  court,  and  for  services  which 
should  have  been  performed  by  his  predecessor.  So  the  defend- 
ant in  error  was  not  bound  as  the  secretary  of  the  board  to 
brinij^  up  old  records  of  the  proceedings  of  the  commissioners, 
and  to  examine  accounts  which  existed  before  his  appointment 

The  commissioners  had  authority  to  a^qpoint  a  secretary  under 
the  third  section  of  the  act  of  1811  The  poweni  given  to  the 
board  by  that  section,  necessarily  imply  a  power  to  appcwt 
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agents,  and  to  do  what  the  tnuts  they  had  to  perform  required. 
They  could  not  attend  in  person  to  the  buainess  and  operations 
which  the  application  of  the  funds  under  their  charge  enjoined 
upon  the  board.  These  operations  were  carried  on  in  different 
parts  of  the  United  States. 

The  testimony  and  the  correspondence  of  Mr  Southard, 
show  that  a  contract  was  made  by  him  with  the  defendant; 
that  an  allowance  was  specified  for  the  duties  he  was  engaged 
in,  which  had  the  approbation  of  the  board.  The  allowance 
presupposes  the  right  to  claim  it.  This  was  proved  by  com- 
petent evidence,  as  the  board  did  not  keep  regular  records  of 
its  fHToceedings,  and  no  objection  was  made  on  the  trial  to  the 
parol  evidence;  so  that  it  is  now  free  from  all  exceptions. 

Nor  can  the  rejectioi^  in  18£9,  of  the  allowance  of  the  salary 
under  the  letter  of  the  22d  of  May  1826,  by  the  successors  of 
those  who  made  it,  be  of  any  value.  The  contract  was  made 
with  full  authority  to  make  it;  the  duties  which  were  the  sub- 
ject of  the  compensation,  had  been  performed;  and  those  who 
thus  claimed  the  right  to  refuse  or  withhold  the  same,  had  no 
authority  to  do  so. 

As  to  the  instructions  given  by  the  circuit  court  on  the  se- 
cond prayer  of  the  plaintiffs  in  error,  it  was  argued  that  they, 
were  in  conformity  to  the  law,  upon  the  evidence  of  the  usage 
of  the  government  in  its  different  departments.  This  general 
construction  of  the  acts  of  congress,  and  these  harmonious 
views  of  the  rights  of  those  who  performed  extra  services, 
should  have  due  consideratioiL 

There  is  no  validity  in  the  objection  that  such  claims  as 
those  of  Mr  Fillebrown  cannot  be  made  the  subject  of  set-off. 
All  eqidtable  claims,  which  have  been  properly  exhibited  in 
the  first  instance  to  the  accounting  officers,  may  be  set  up 
against  the  demands  of  the  United  States.  The  nature  of  the 
objection  of  the  government  to  those  who  have  been  employed 
by  them,  entitles  them  to  be  so  regarded.  Pothier  on  Obliga- 
tions, 1. 

The  powers  given  to  the  comptroller  of  the  treasury  in  rela- 
tion to  the  settlement  of  accounts  by  the  act  of  congress  of 
1795,  2  Laws  U.  S.  502,  making  him  the  final  judge  upon 
claims  presented  to  him,  were,  by  the  act  of  1797,  2  Laws  U. 
Vol.  VIL— P 
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S.  594»  transfened  to  the  courts;  with  the  lunitaiifm^that  those 
claims  must  be  first  presented  to  the  accounting  officers  of  the 
treasury.  Under  the  provisioDs  of  this  act,  all  equitable  as  well 
as  legal  claims^  founded  on  coniract  or  the  usagexxf  the  depart- 
ments^ may  be  brought  forward  before  the  court,  and  submit* 
ted  under  its  direction  to  a  jury.  The  government,  by  this 
act,  places  itself  iii  the  situati<m  of  an  individual  The  claims 
of  the  defendant  are  admitted,  by  the  attorney-general,  to  be 
equitable. 

The  allowances  of  c<»nmisBi<»i8  are  not  forbidden  by  any 
statute ;  and  the  rules  of  the  navy  department  admit  them. 
Navy  Rules,  17. 

Cited,  S  Wheat  173,  to  show  the  force  of  rtiles.  Upon  the 
principles  cmtended  for,  cited,  6  Wheat  135, 14t ;  1  Mascm, 
tl ;  IS  Wheat  IM$9. 

The  case  of  the  United  States  v.  Watkins,  6  Wheat  135, 
shows  that  any  legal  or  equitable  claim  may  be  set  off:  anditis 
immaterial  whether  the  claim  of  Mr  Fillebrown  had  or  had  not 
been  sancticmed  by  the  board.  The  question  is  much  broaden 
Did  the  board  require  or  employ  him  to  perform  the  services^ 
and  was  he  entitled  to  any  and  what  compensa^n  for  itt 
His  duty  as  secretary  did  not  at  all  embrace  the  disbursement 
of  the  money  of  the  fund.  This  was  a  duty  of  great  responsi- 
bility, and  this,  as  well  as  bringing  np-the  arrears  of  records^ 
was  extra  service. 

Mr  Justice  Thompson  delivered  the  opinion  of  the  Court 
This  case  comes  before  tl^e  court  on  a  writ  of  error  to  the 
circuit  court  of  the  district  of  Columbia.  The  action  was 
brought-to  recover  a  balance  certified  at  the  tr  ;<ftsury  against 
the  defendant,  on  the  settlement  of  his  accounts  as  secretary  of 
the  commissioners  of  the  navy  hospital  fund.  Upon  this  set* 
tlement,  the  defendant  set  up  a  claim  for  compensation,  for 
what  he  considered  extra  services,  in  bringing  up  and  arran- 
ging the  records  of  the  board  antecedent  to  his  appointment  as 
secretary,  and  also  for  commissions  on  the  disbursements  of 
moneys  under  the  orders  of  the  board.  These  claims  had  been 
rejected  by  the  accounting  officers  of  the  treasury,  and  were 
now  set  up  by  way  of  set-off  against  the  demand  on  the  part 
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of  the  United  Btates;  and  the  questions  hetoie  the  eircuit  court 
were,  whether  the  defendant  was  entitled  to  the  compensation 
he  claimed. 

Upon  the  trial,  after  the  testimony  was  closed,  the  counsel 
for  Uie  United  States  prayed  the  court  to  instruct  the  jury  as 
follows: 

1.  That  i^  from  the  evidence  aforesaid,  it  should  appear  to 
them  that  the  defendant  had  accepted  the  appointment  of  sec* 
retary  of  the  board  of  navy  hospital  commissioners  upon  the 
terms  mentioned  in  the  said  appointment,  and  in  the  letter  of 
Samuel  L.  Southard  to  him,  of  the  7th  of  November  1825,  as 
hereinbefore  stated ;  that  in  that  case  he  was  not  entitled  to 
any  extra  compensation  tm  the  disbursement  of  the  moneys 
belonging  to  the  said  navy  hospital  fund ;  and  that  he  was 
only  entitled  to  two  hundred  and  fifty  dollars  a  year,  for  the 
whole  of  the  services  performed  by  him  for  the  said  board 

2.  That  if  they  should  be  satisfied,  by  the  evidence  afore- 
said, that  the  said  board  of  commissionerB  had  never  passed 
any  order  or  resolution  for  the  payment  of  any  ccnnmission, 
upcm  the  moneys  disbursed  by  the  defendant  for  the  said  board ; 
and  that  the  claim  for  coounissions  which  he  now  makes,  had 
never  been  sanctioned  or  settled  by  the  said  board ;  that  it  is 
not  competent  fcHr  him  now  to  set  up  the  said  claim  for  com- 
missions against  the  claim  of  the  United  States,  for  which  this 
sittt  is  brought 

Which  instructions  the  court  refused  to  give :  but  at  the  in- 
stance of  the  defendant's  counsel  gave  other  instructions  which 
will  be  hereafter  noticed. 

The  jury  found  a  verdict  for  the  defendant,  and  certified  a 
balance  in  his  favour,  against  the  United  States,  for  four  him- 
dred  and  thirty  dollars ;  and  the  case  comes  here  o^a  bill  of 
exceptions. 

Whether  the  first  instruction  asked  on  the  part  of  the  United 
States  ought  to  have  been  given,  must  depend  upon  the  de- 
fendant's appointment  as  secretary,  and  the  extent  of  his  duties 
under  that  appointment.  The  court  was  requested  to  instruct 
the  jury,  that  if  the  defendant  had  accepted  the  appointment 
on  the  terms  mentioned,  he  was  entitled  to  no  compensation 
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beyond  his  salary  of  two  hundred  and  fifty  dollars,  for  any  ser- 
vices performed  hy  him  for  the  board. 

The  second  instruction  asked,  involves  the  inquiry  whether 
some  order  or  resolution  of  the  board  for  the  payment  of  the 
commissions  was  not  indispensably  necessary  to  entitle  the  de- 
fendant to  the  allowance  claimed  by  him. 

The  defendant  was  appointed  secretary,  at  a  regtdar  meeting 
of  the  board,  on  the  7th  of  November  1825;  and  so  far  as  his 
duties  are  defined,  they  are  to  be  collected  from  the  following 
resolution : 

'*  Resolved,  that  a  secretary  be  appointed  to  this  board,  to 
take  charge  of  the  books,  papers,  &c.  belonging  to  the  hospital 
fund,  and  to  execute  such  duties  relative  thereto,  as  may  be  re- 
quired  of  him  by  the  boards  for  which  services  he  shall  be  allowed 
the  sum  of  two  hundred  and  fifty  dollars  per  annum." 

The  authority  of  the  conmiissicmers  to  appoint  a  secretary 
has  not  been  denied ;  and  this  same  authority  must  necessarily 
exist  to  appoint  agents  and  superintendents  for  the  manage- 
ment of  the  business  connected  with  the  emplojrment  of  the 
fund;  and  which,  in  the  absence  of  any  regulation  by  law  on 
the  subject,  must  carry  with  it  a  right  to  determine  the  com- 
pensation to  be  allowed  them. 

It  is  admitted,  on  the  part  of  the  United  States,  that  the 
defendant's  being  secretary  of  the  board,  forms  no  objection  to 
his  performing  other  services  not  included  in  his  duty  as  secre- 
tary, and  receiving  a  compensation  therefcn:  in  the  same  man- 
ner as  any  other  person  might. 

The  terms  on  which  the  defendant  accepted  the  appointment 
of  secretary,  being  to  execute  such  duties,  relative  thereto^  as 
should  be  required  of  him  by  the  board ;  it  becomes  proper  to 
examine  how  the  board  considered  the  appointment,  and  what 
duties  were  required  of  him  as  secretary. 

It  is  proper  here  to  inquire^  how  the  secretary  of  the  navy, 
as  one  of  the  commissioners,  stood  in  relation  to  the  other 
members  of  the  board. 

It  is  evident  from  the  manner  in  which  this  fund  was  created, 
and  the  purposes  and  objects  to  which  it  was  appUed,  that  the 
general  and  active  superintendence  over  it  belonged  appropri- 
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ately  to  the  secretary  of  the  navy.  It  was  therefore  ahnost 
matter  of  course  that  the  hoard  should  commit  to  him  the 
principal  management  of  the  busineas,  and  consider  him  the 
agent  of  the  hoard  for  that  purpose.  In  addition  to  this,  he 
was  actually  constituted  such  agent  by  the  board. 

Mr  Southard,  in  his  deposition,  states  that  he  was,  by  the 
Jtinetion  of  the  boards  and  by  the  previous  practice  and  usage, 
acting  commissicmer  of  the  fund,  and  attended  to  all  matters 
connected  with  it  But,  when  any  new  arrangements  were  to 
be  made,  or  money  to  be  expended  on  a  new  object,  he  con- 
sulted with,  and  had  the  approval  and  authority  of  the  whole 
board.  And  all  his  acts  were  considered  as  authorized  and 
sanctioned  by  the  board. 

With  respect  to  the  cue  hundred  and  twenty-five  dollars 
claimed  for  six  months  salary,  Mr  Southard  is  very  explicit. 
This  allowance,  he  says,  was  made  for  extra  senkes^  and  re- 
lated to  a  time  previous  to  his  appointment;  and  that  the 
allowance  had  the  approbation  of  the  board.  This  was  a  ser- 
vice not  required  or  considered  by  the  boaHi  as  coming  within 
his  duty  as  secretary  under  his  appointment,  and  a  stipulated 
compensation  agreed  to  be  paid  him  therefor.  It  is  not  per- 
ceived what  possible  objection  can  exist  against  his  being 
allowed  this  stipulated  sum.  Whether  or  not  it  was  more  than 
a  just  compensation  for  his  services,  is  a  matter  which  this 
court  canndt  inquire  into.  Indeed,  that  has  not  been  pretend- 
ed, if  he  is  entitled  to  any  thing  beyond  his  salary  of  two  hun- 
dred and  fifty  dollars. 

With  respect  to  the  commissions,  Mr  Southard  says,  that, 
subsequent  to  the  appointment  of  the  defendant  as  secretary, 
the  commissioners  were  enabled  by  appropriations,  and  collect- 
ing money  belonging  to  the  fund  from  various  sources,  to  pro- 
ceed to  apply  the  funds  to  the  establishment  of  navy  hospitals 
as  required  by  the  act  of  congress.  That  these  funds  were 
placed  in  the  hands  of  the  treasurer  of  the  United  States,  as 
the  treasurer  of  the  commissioneni;  and  that  in  collecting  and 
disbursing  the  fund,  it  was  found  indispensable  to  have  an 
agent  who  should  attend  carefully  to  it,  and  be  responsible  to 
the  board.  Thalt  this  did  not  belong  to  the  dutiee  of  the  iecretary. 
But  that  it  was  thought  best  to  give  the  agency  to  him  on 
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account  of  his  acquaintance  with  every  part  of  the  interest  of 
the  fund,  and  his  fitness  to  discharge  the  duty.  That  he  was 
appointed  the  agent  with  the  understanding  that  he  skiould 
receive  a  suitable  compensation  for  the  services  he  should  ren- 
der in  thai  capacity.  That  it  was  the  understanding  of  the 
commissioners  that  he  nhould  receive  compensation  in  the 
mode,  and  according  to  the  practice  of  the  government  in  other 
similar  cases.  That  he  is  under  the  impression  that  this  was 
to  be  by  a  per  centage  on  the  money  disbursed ;  and  that  he 
is  also  under  the  impression  that  he  did,  by  the  authority  of  the 
boardf  allow  one  or  more  of  the  accounts  presented  by  the  de- 
fendant in  conformity  to  the  facts  and  principles  he  has  de- 
tailed. 

From  this  testimony  it  is  very  certain  that  Mr  Southard  con- 
sidered the  agency  of  the  defendant  in  relation  to  the  fund  as 
entii'ely  distinct  ^m  his  duty  as  secretary,  and  for  which  he 
was  to  have  extra  compensation.  And  it  is  fairly  to  be  col- 
lected from  this  deposition,  that  all  this  received  the  direct 
sanction  of  all  the  commissioners.  But,  whether  it  did  or  not, 
it  was  binding  on  the  board ;  for  the  secretary  of  the  navy  was 
the  acting  commissi<mer,  having  the  authority  of  the  boaxd  for 
doing  what  he  did,  and  his  acts  were  the  acts  of  the  board,  in 
judgment  of  law.  It  was,  therefore,  an  express  contract  entered 
into  between  the  board  or  its  agent,  and  Uie  defendant;  and  it 
was  not  in  the  power  of  the  board,  composed  even  of  the  same 
men,  after  the  service  had  been  performed,  to  rescind  the  con- 
tract, and  withhold  from  the  defendant  the  stipulated  compen- 
sation. There  is  no  doubt  the  board  composed  of  other  mem- 
bers, had  the  same  power  over  this  matter  as  the  former  board. 
But  it  cannot  be  admitted  that  it  had  any  greater  power.  The 
rejection,  therefore,  of  these  claims  on  the  7th  of  September 
1829,  after  all  the  services  had  been  performed  by  the  defend- 
ant, can  have  no  influence  upon  the  question. 

It  has  been  argued,  on  the  part  of  the  United  States,  that  the 
sanction  of  the  secretary  of  the  navy,  as  one  of  the  commim- 
ioners,  can  give  no  right  to  the  allowance  without  the  concur- 
rence of  the  other  members.  This  proposition  is  not  denied : 
but  the  testimony  of  Mr  Southard,  as  has  been  already  shown, 
goes  fully  to  establish  th^  fitct,  that  he  had  the  general  autho- 
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lity  of  tlie  board  to  act  as  its  agent;  and  leanraa  fittk  or  aa 
doubt  of  tbe  flaoctknaf  tbe  board  to  tbe  paitirolar  dajmi  ia 
qoeatkn.  It  wa%  howeTcr,  protty  strongly  intimatfid  at  the 
bar,  though  it  was  not  undeistood  to  be  poatiTdy  asKrte^ 
that  these  ftcts  could  not  be  fsfaHiAfd  by  parol,  bot  that  the 
proceedings  of  the  board  must  be  riiown  in  writing.  AndtUs 
would  seem  to  be  one  of  the  questiona  intended  to  be  made 
under  the  second  prayer.  It  would  be  a  sniBdent  answer  lo 
thiiB^  that  no  objection  was  made  at  the  trial  to  the  admanon 
of  the  evidence.  But  the  objection,  if  it  had  been  made,  could 
not  have  been  sustained  There  is  no  general  principle  of  law 
known  to  the  court,  and  no  authority  has  been  .diown  estab- 
lidiingthe  doctrine,  that  all  the  proceedings  of  such  boardi 
Dftuet  be  in  writing,  or  that  they  ehall  ht  deemed  void,  updem 
the  statute  under  which  they  act  ehall  require  their  piuteed 
ings  to  be  rendered  to  writing.  It  is  certainly  fit  and  proper 
that  eveiy  important  transaction  of  the  board  diould  be  com- 
mitted to  writing.  But  the  law  impnseii  no  snch  indiepmeaHe 
duty.  The  act  of  1811,  4  Laws  U.  &  311,  ronsUUiting 
the  fund  fir  navy  hoqatalB^  only  makes  the  secretaries  of  the 
navy,  treasury  and  war  department^  a  board  of  commisBioners 
by  the  name  and  style  of  commiseioneri  of  navy  howpitalB,  and 
gives  some  gi^pnal  directions  in  what  way  the  fimd  is  to  be 
employed;  but  the  mode  and  manner  of  transacting  their  buei- 
neae  is  not  in  any  respect  prescribed.  It  is  not  true  even  with 
reelect  to  corporationB,  that  all  their  acts  nrast  be  established 
hj  positive  record  evidmce.  In  the  case  of  the  Bank  of  the 
United  States  v.  Dandridge,  IS  Wheat.  69,  this  court  says, 
<*  we  do  not  admit  as  a  general  proposition,  that  the  acts  of  a 
cotporation  are  invalid  merely  fiom  an  omission  to  have  them 
reduced  to  writing,  unless^the  statute  creating  it  makes  such 
writing  indispensable  as  evidence,  or  to  give  thnn  an  obliga- 
tory fixoe.  If  the  statute  imposes  such  restriction  it  must  be 
obeyed.**  Considering  then  the  testimony  of  Mr  Southard  as 
competent  evidence  to  estaHish  the  acts  of  the  board,  it  shows 
very  cleariy,  that  the  services  rendered  by  the  defimdant,  and 
fiir  which  be  claims  compensation,  were  not  endwaced  within 
fab  duties  as  secretary  of  the  board;  but  were  extra  services^ 
fiir  which  die  commissioQiMS  agreed  to  make  him  conqiensaliQn. 
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Another  question  may  perhaps  arise  under  the  latter  branch 
of  the  second  prayer,  whether  the  sanction  or  approval  by  the 
board  of  commissioners  was  an  indispensable  preliminary  step 
to  entitle  the  defendant  to  set  up  in  the  present  action  his  claim 
against  the  demand  of  the  United  States.  And  we  think  it 
was  not.  If  the  board  had  authority  to  emfdOy  the  defendant 
to  perform  the  services  which  he  has  rendered,  and  these  ser- 
vices have  been  actually  rendered  at  the  request  of  the  board, 
the  law  implies  a  promise  to  pay  for  the  same. 

This  principle  is  fully  estabUshed  in  the  case  of  the  United 
States  V.  Wilkins,  6  Wheat  143;  which  brought  under  the 
consideration  of  the  court  the  act  of  the  Sd  of  March  1797, 
2  Liaws  U.  S.  594,  providing  for  the  settlement  of  accounts 
between  the  United  States  and  puUic  receivers.  And  the 
court  says,  **  there  being  no  limitation  as  to  the  nature  and 
origin  of  the  claims  for  a  credit  which  may  be  set  up  in  the 
suit,  we  think  it  a  reasonable  construction  of  the  act,  that  it 
intended  to  allow  the  defendant  the  full  benefit  at  the  trial  of 
any  credit,  whether  arising  out  of  the  particular  transacticm 
for  which  he  was  sued,  or  out  of  any  distinct  and  independent 
transaction,  which  would  constitute  a  legal  or  equitable  set-ofl^ 
in  whde  or  in  part,  of  the  debt  sued  for  hj  the  United  States,** 
subject,  of  course,  to  the  requirement  of  the  act,  that  the  claim 
must  have  been  presented  to  the  proper  accounting  officers  and 
disallowed. 

The  circuit  court,  therefore,  properly  refused  to  give  the  in- 
structions asked  on  the  part  of  the  United  States. 

The  instructions  given  to  the  jury  are  as  follows: 

If  the  jury  believe  from  the  evidence,  that  the  regular  duties 
to  be  performed  by  the  defendant  as  secretary  to  the  comnuss- 
ioners  of  the  navy  hospital  fimd,  at  the  stated  salary  of  two 
hundred  and  fifty  dollars  per  annum,  did  not  extend  to  the 
receipt  and  disbursement  of  the  fund;  that  the  duty  of  receiv- 
ing and  disbursing  the  fund  was  required  of,  and  performed  by 
him  as  an  extra  service,  over  and  above  the  regular  duties  of 
his  said  appointment;  that  it  has  been  for  many  years  the 
general  practice  of  the  government  and  its  several  departments 
to  allow  to  persons,  though  holding  offices  or  clerkships,  for  the 
proper  duties  of  which  they  receive  stated  salaries  or  other  fixed 
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compensation,  eommiMons  over  and  above  such  salaries  or 
other  compensation,  upon  the  receipts  and  disbursements  of 
public  moneys  appropriated  by  law  tot  particular  services,  when 
such  receipts  and  disbursements  were  not  among  the  oidinary 
and  regular  duties  a{qpertaining  to  such  ofSces  or  cierkabipe, 
but  superadded  labour  and  responsiUlity,  apart  from  such  ordi- 
nary and  regular  duties:  and  that  the  defendant  took  vupoix 
himsdf  the  labour  and  responsibility  of  such  receipts  and  ex- 
penditures ci  the  navy  hospital  fund  at  the  request  of  said 
commissioners,  or  with  an  understanding  on  both  sides  that  he 
should  be  compensated  for  the  same  as  extra  service,  by  the 
allowance  of  a  ccHnnussion  on  the  amount  of  such  receipts  and 
expenditures,  then  it  is  competent  for  the  jury  in  this  case  to 
allow  such  commissions  to  the  defi^dant  on  Uie  said  receipts 
and  disbursements  as  the  jury  may  find  to  have  been  agreed 
upon  between  the  said  commissionerBiand  the  defendant ;  or  in 
the  absence  of  any  specific  agreement  fixing  the  rate  of  com- 
misEdons,  such  rate  as  the  jury  shall  find  to  be  reasonaUe,  and 
confiHmable  to  the  general  usage  of  the  government  and  its 
departments  in  the  like  cases. 

These  instructions  were  entirely  correct,  and  in  conformity 
to  the  rules  and  principles  laid  down  in  the  former  part  of  this 
o[Mnion. 

Another  bill  of  exceptions  was  taken  to  the  ruling  of  the 
court,  with  respect  to  evidence  of  usage. 

The  record  states^  that  upon  the  trial  of  this  cause  the  de- 
fendant offered  to  prove,  by  the  testimony  continued  in  the 
preceding  bill  of  exceptions,  the  general  usage  of  the  different 
departments  of  the  government  in  allowing  commissions  to 
the  officers  of  government  upon  disbursements  of  money  under 
a  special  authoriQr,  not  connected  with  their  regular  official 
duties.  The  counsel  of  the  United  States  objected  to  the  ad- 
miasion  of  parol  evidence  to  prove  such  usage,  but  the  court 
permitted  the  evidence  to  be  given. 

The  real  point  of  this  exception  is  not  very  apparent  From 
the  form  in  which  it  is  put,  it  would  seem  that  the  objection 
was  to  the  admission  of  parol  evidence  of  the  usage.  But  this 
probably  was  not  the  restricted  sense  in  which  the  objection 
was  intended  to  be  male.  The  oflfer,  however,  was  not  to 
Vol.  VII.. 
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introduce  new  evidence  of  usage,  but  to  prove  it  by  the  testi- 
mony contained  in  the  preceding  bill  of  exceptions.  It  amounts 
ed,  therefore,  to  nothing  more  than  a  mere  inference  or  deduc- 
tion fr(»n  the  evidence  already  before  the  court  and  jury,  and 
which  had  been  admitted  without  objection.  But  we  see  no 
grounds  for  objection  against  the  usage  oflbred  to  be  proved, 
and  the  purpose  for  which  it  was  so  ofiered,  as  connected  with 
the  very  terms  upcm  which  the  defendant  was  employed  to 
perform  the  services.  It  was  not  for  the  purpose  of  establishing 
the  riglit,  but  to  show  the  measure  of  compensation,  and  the 
manner  in  which  it  was  to  be  paid.  Mr  Southard  states  that 
it  was  the  understanding  of  the  commissioners  that  the  defend- 
ant was  to  receive  compensation,  in  the  mode  and  according 
to  the  practice  of  the  government  in  other  similar  cases.  And 
the  usage  offered  to  be  shown  was,  that  such  compensation 
was  made  by  allowing  commissions  on  the  disbursement  of  the 
money  expended;  and  in  this  point  of  view  it  was  entirely  un- 
exceptior  able. 

We  are  accordingly  of  opinion  that  the  judgment  must  be 
affirmed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Columbia  holden  in  and  for  the  county  of  Washington, 
and  was  argued  by  counsel:  on  consideration  whereof  it  is 
<»dered  and  adjudged  by  this  court,  that  the  judgment  of  the 
said  circuit  court  in  this  cause  be,  and  the  same  is  hereby 
affirmed* 
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The  Uhitbd  States,  appbllakts  v.  Juan  Pbrchbman,  ap- 
pellee. 

Jnta  Perchemui  diioied  two  thouMnd  tent  of  bud  lying  jo  the  tenitoiy 
of  Florida,  by  nrtae  of  a  fnnt  from  the  Spaaidi  goreraory  made  in  1815. 
His  title  ooniitted  of  a  petition  presented  by  bimaelf  to  the  goremor  of 
East  Honda,  praying  Ibr  a  grant  of  tiro  thousand  acres,  at  a  designated 
placep  in  pursuance  of  the  royal  order  of  the  39th  of  March  1815^  grant- 
ing knds  to  the  nufitary  who  were  in  8t  Aogostine  daring  the  invasion  of 
1813  and  1813  {  a  decrce  by  the  goremor,  made  13th  Decembto  1815, 
in  conformity  to  the  petition,  in  absolute  property,  nnder  the  authority  of 
the  rojal  older,  a  certified  co|>y  of  which  decree  and  of  the  petition 
was  directed  to  be  isaued  to  him  from  the  secretary's  office,  in  order  thai 
it  flMqr  beto  himin  an  erents  an  eqaiTalent  of  a  title  in  fbtrn  i  apetitioo 
to  the  go¥emor,  dated  31st  December  1815,  fbr  an  order  of  sur?^,  and 
a  certificate  of  a  surrey  having  been  made  on  the  30th  of  August  1819  in 
obedience  to  the  asme.  This  claim  was  presente4,  accordinf^  to  kw, 
to  the  repster  and  receiver  of  East  Florida,  while  acting  as  a  board  d 
comnnsnoners  to  asoertain  chums  and  tides  to  lands  in  East  Florida.  The 
dum  was  rejected  by  the  board,  and  the  following  entry  made  of  the 
ssme.  *'In  the  memorial  of  the  claimant  to  this  board,  he  speaks  of  a 
survey  made  by  authority  in  1839.  If  this  had  been  produced  it  would 
have  fomiahed  some  support  for  the  certificate  of  AguUar.  As  it  is,  we 
reject  the  dum."  Held:  that  this  was  not  a  final  action  on  the  claim  in 
tbe  sense  those  words  are  used  in  the  act  of  the  36th  of  May  1830,  en* 
titled  "  an  act  supplementary  to^"  fcc. 

Bvdb  in  cases  of  conquest^  it  is  veiy  unusual  for  the  conqueror  to  do  more 
than  to  displace  the  sovereign  and  assume  donunion  over  the  country. 

The  modem  usage  of  nations,  which  has  become  law,  would  be  violated; 
tiiat  sense  of  justice  and  of  right,  which  is  acknowledged  and  fdt  by  the 
whole  dviliied  worid,  would  be  outxagedi  if  private  property  should  be 
generally  confiscated,  and  private  rights  annulled  on  a  change  in  the 
soverdgntf  of  the  countiy.  The  people  ehange  their  allegiance,  thdr 
fdatipo  to  their  andent  feovereign  is  dissolved  i  but  their  relations  to 
each  other,  and  thdr  rights  of  property  remain  undisturbed. 

Had  Florida  changed  its  sovereign  by  an  act  containing  no  stipulation  re* 
apeeting  the  property  of  individuals,  the  right  of  property  in  all  those 
who  became  subjects  or  dtixens  of  the  new  government  would  have  been 
onalfected  by  the  change.  It  would  have  remained  the  same  as  under 
the  andent  sovereign* 

The  h^goage  of  the  second  artide  of  the  treaty  between  the  United  States 
and  Spain,  of  33d  Febrvtaiy  1819,  by  which  Florida  was  ceded  to  the 
United  States,  conforms  to  this  geneid  principle. 

Tlie  eighth  artide  of  the  treaty*  must  be  intendM  to  stipulate  expressly  for 
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the  aecurity  to  priyate  property,  which  the  laws,  and  uaag^  of  nations 
would,  inthoat  express  stipulation,  have  conferred.  No  con8ti*uction  which 
would  impair  that  security,  further  than  itspoutive  words  require,  would 
seem  to  be  admissible.  Without  it,  the  titles  of  indiriduals  would  remain 
as  valid  under  the  new  government  as  they  were  under  the  old.  And 
those  titles,  so  fiir  at  least  as  they  were  consummated,  might  be  asserted 
in  the  courts  of  the  United  States,  iridependently  of  this  article. 
The  treaty  was  drawn  up  in  the  Spanish  as  well  as  in  the  English  languages. 
Both  are  original,  and  were  unquestionably  intended  by  the  parties  to  be 
identiesL  The  Spanish  has  been  translated;  and  it  is  now  understood 
that  the  article  expressed  in  that  language  is,  that  '*  the  grants  shall  re- 
main ratified  and  confinned  to  the  persons  in.  possession  of  them,  to  the 
same  extent,*'  &c.  tlius  conforming  exactly  to  the  universally  receired 
law  of  nationsi 
If  the  English  and  Spanish  part  can,  without  violence,  be  made  to  agree, 

that  construction  which  establishes  this  conformity  ought  to  prevail.  ■ 
No  violence  is  done  to  the  language  of  the  treaty  by  a  construction  which 
conforms  the  English  and  Spanish  to  each  other.    Although  the  words 
**  shall  be  ratified  and  confirmed,"  are  properly  words  of  contract,  stipu- 
lating for  some  future  legislation,  they  are  not  necessarily  so.     They  may 
import  that  **  they  shall  be  ratified  and  confirmed"  by  force  of  the  instru- 
ment itself.   When  it  is  obsen'ed  that  in  the  counterpart  of  the  same  treaty, 
executed  at  the  same  time,  by  the  same  parties,  they  are  used  in  this 
sense,  the  construction  is  proper,  if  not  unavoidable. 
In  the  case  of  Foster  v.  Elam,  2  Petera,  253,  this  court  cdnndered  those 
words  importing  a  contract.    The  Spanish  part  of  the  treaty  was  not 
then  brought  into  view,  and  it  was  then  supposed  there  was  no  variance 
between  them.    It  was  not  supposed  that  there  was  even-  a  formal  dif- 
ference of  expression  in  the  sane  instrument,  drawn  up  in  the  language 
of  each  party.    Had  this  circumstance  been  known,  it  is  believed  it  would 
have  produced  the  construction  which  is  now  given  to  the  article. 
On  the  8th  of  May  1822  an  act  was  passed  *'  for  ascertaining  claims  and 
titles  to  land  within  the  territory  of  Florida."    Congress  did  not  design 
to  submit  the  validity  of  titles,  which  were  **  valid  under  the  Spanish  go- 
vernment, or  by  the  law  of  nations,'*  to  the  determination  of  the  com- 
misuoners  acting  under  this  law.    It  was  necessary  to  ascertain  these 
claims,  and  to  ascertain  their  location,  not  to  decide  finally  upon  them. 
The  powers  to  be  exercised  by  the  commissioners  ought  to  be  limited  to 
the  object  and  ptupose  of  the  act. 
In  all  the  acts  patted  upon  this  subject  previous  to  May  1830,  the  decisions 
of  the  comnussioners,  or  of  the  rc'gister  and  receiver  acting  as  commission- 
ers, have  been  confirmed.    Whether  these  acts  affirm  those  decisions 
by  which  dums  are  rejected,  as  well  as  those  by  which  they  are  recom- 
mended for  confirmation,  admits  of  some  doubt    Whether  a  rejection 
amounts  to  more  than  a  refusal  to  recommend  for  confirmation,  may  be 
a  subject  of  aerious  inquiry.    However  this  may  be,  it  can  admit  of 
no  doubt  that  the  decision  of  the  commissioners  was  conclusive  in  no 
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CMC  vatil  innliif  <1  by  as  act  qf  inifiiw  TIm 
■ndamoi^odMnlluitartheact  of  U28^  vovU  Uiaie  Aiftthei 
of  ooQgTOi  WM  directed  soldjr  to  tke  nwifiiMliwi  otrhiai,  not  to 
anDoliiiesL  lliedeciaoo  ofthitqiieiitiooiioot  oeeeaBjIotUiCi 
Hie  act  oT  9Gc]i  Maj  1830,  entitled  «aa  act  to  pfovide  Ibr  tke  CmI 
mcBt  of  Ind  dains  IB  Florida.**  coHtama  tlwMtiooer< 
lepoct  oT  the  cflimMoiictm  of  14tii  Jaoagy  1830, 
lejcctian  of  tlw  dabB  of  the  pctilioocr  iB  this  coae.  TW  fist,  seeoad 
and  thnd  aectioBS  of  this  act  coBfirm  the  daiflM  recoaaMBdcd  IbreoB- 
flimatkm  bj  the  ccmmisMocis.  The  loBHh  sectiaB  esMsIa  ««Asftaa 
femaming'  cblms,  which  hare  been  preaeatcd  anonlinf  to  lav. 
finaDjr  acted  opon,  ihafl  be  adjo£cated  and  fiBafltf  settled 


CQBfitioBs,'*  flbc  It  ia  apfMTCBt  that  bo  daim  was  fioalljr  acted 
untU  it  had  becB  acted  opoB  bj  eoBgteaa;  and  it  ia  eqoaSjr  apparent  that 
the  action  of  coqgreai  in  the  report  coBtainiBg'  thii  dain^  is  coBfioed  to 
the  confinnatioo  of  tiiose  titles  which  were  recosBBicBded  for  coBfinBs- 
tioB.  CoBgreas  baa  not  paaed  upon  thoae  which  were  rejected.  Thcj 
were,  of  eonaeqiieBoe,  espiesdy  sobmitted  to  the  ooort. 

FhMD  the  teatimon J  in  the  caae,  it  does  vot  sppcar  thsi  the  yweiBUf  of 
Florida,  onder  whoae  grant  the  land  is  clainMd  bj  the  petitioner,  cicecd- 
ed  his  anthoiitjr  in  making  the  gnnt. 

Pspcn  tranalated  from  a  foreign  hi^^oage,  respecting  the  traasactiona  of 
foreign  officera,  with  wboae  powen  and  anthotities  the  coort  are  not  wdl 
acqoaintfd,  contuning  uncertain  and  inoQn^>leterelereaeea  to  thiags  well 
mderatood  bj  the  parties,  bat  Bot  undentood  bj  the  cmnU  Aaoid  be 
carduHjr  examined,  before  it  pronounces  that  an  officer  holding  a  high 
place  of  trait  and  confidence  has  exceeded  hb  aothoritj. 

On  general  principles  of  law,  a  copf  of  a  paper  giren  b j  a  pubfie  officer, 
iriioae  dnt3r  it  is  to  keep  the  orighnli^  oogfat  to  be  received  ia 


APPEAL  from  the  superior  court  for  the  eastern  district  of 
Florida. 

On  the  17th  of  September  1830,  Juan  Percheman  filed  in 
the  clerk's  office  of  the  euperi<Nr  court  for  the  eastern  district  of 
Florida,  a  petitimi,  setting  forth  his  claim  to  a  tract  ci  land 
containing  two  thousand  acres,  within  the  district  of  East* 
Florida,  situated  at  a  {dace  called  the  Ocldiwaha,  along  the 
margin  of  the  river  St  John. 

The  petitioner  stated  that  he  derived  his  title  to  the  said 
tract  of  land  under  a  giant  made  to  him  on  the  12th  day  of 
December  1815  by  govenHM-  Estrada,  then  Spanish  governor 
of  East  FlcNrida,  and  whilst  East  Florida  belonged  to  Spain. 

The  documents  exhibiting  the  alteged  title  annexed  to  the 
petition  were  the  following: 
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His  excellency  the  governor  :«-Doii  Juan  Percheman^  en- 
sign of  the  corps  of  dragoons  of  America,  and  stationed  in  this 
place,  with  due  veneration  and  respect  appears  befixre  your  ex- 
cellency and  says,  that  in  virtue  of  the  bounty  in  lands^  which, 
pursuant  to  his  royal  order  of  the  t9th  of  March  of  the  present 
year,  the  king  grantstothemilitary  which  were  of  this  place  in 
the  time  of  the  invasion  which  took  place  in  the  years  1818  and 
181S,  and  your  petitioner  c<»isidering  himself  as  being  compre- 
hended in  the  said  bwvereign  resoluticm,  as  it  is  proved  by  the 
annexed  certificates  of  his  lordship  brigadier  don  Sebastian 
Kindelan,  and  by  that  which  your  lordship  thought  proper  to 
provide  herewith,  which  certificates  express  the  merits  and  ser^ 
vices  rendered  by  your  petitioner  at  the  time  of  the  siege,  in 
consequence  of  which  said  bounties  were  granted  to  those  who 
deserved  them,  and  which  said  certificates  your  petitioner,  soli- 
cits from  your  goodness  may  be  returned  to  him,  for  any  other 
purposes  which  may  be  useful  to  your  petitioner:  therefore,  he 
most  respectfully  supplicates  your  lordship  to  grant  him  two 
thousand  acres  of  land,  in  the  place  called  Ockliwaha,  situated 
on  the  margins  of  St  John's  river,  which  &vour  he  doubts  not 
to  receive  fh>m  your  good  heart  and  paternal  dispositions.  St 
Augustine,  of  Florida,  8th  December  1815. 

Juan  Percheman. 

St  Augustine,  of  Florida,  12th  December  1815.  Whereas 
this  oJBScer,  the  party  interested,  by  the  two  certificates  inclosed, 
and  which  will  be  returned  to  him  for  the  purposes  which  may 
be  convenient  to  him,  has  proved  the  services  which  he  ren- 
dered in  the  defence  of  this  province,  and  in  consideration  also 
of  what  is  provided  in  the  royal  order  of  the  29th  March  last 
past,  which  he  cites,  I  do  grant  him  the  two  thousand  acres  of 
land  which  he  solicits,  in  absolute  property,  in  the  indicated 
place;  to  which  efiect  let  a  certified  copy  of  this  petition  and 
decree  be  issued  to  him  from  the  secretary's  office,  in  order  that 
it  may  be  to  him  in  all  events  an  equivalent  of  a  title  in  form. 

IBSTRADA. 

Petition.  His  excellency  the  governor: — Don  Juan 
Percheman,  sergeant  of  the  squadron  of  drago(xis  of  America, 
stationed  in  this  place,  with  due  veneration  and  i-espect  a{^)ear8 
before  your  excellencv,  and  says,  that  in  virtue  of  the  rojral 
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bounticB  in  lands,  granted  by  his  majesty,  by  his  royal  order  of 
the  89th  of  March  of  the  present  year,  to  the  miUtary  indivi- 
duals who  were  in  this  place  aforesaid  in  the  lime  of  the  inva- 
sion thereof  in  the  yean  181S  and  181S,  and  your  petitioner 
considering  himself  as  included  in  the  said  royal  resolution,  as 
he  fHoves  it  1>y  the  annexed  certificates,  exhibited  with  due 
solemnity,  one  of  them  from  the  taigadier  Don  Sebastian  Kin- 
delan,  and  the  other  with  which  your  excellency  thought 
proper  to  provide  him,  which  certificates  express  the  merits  and 
services  which  he  acquired  and  rendered  in  the  time  and  epochs 
of  the  siege,  in  consequence  of  which  the  meritorious  were  thus 
rewarded,  and  which  certificates  your  excellency  will  be  jAeased 
to  return  to  your  petitioner,  for  other  purposes  which  may  be 
useful  to  him,  wherefore,  your  petitioner  most  respectfully  sup- 
plicates jrour  excellency  to  be  pleased  to  grant  him  two  thou- 
sand acres  of  land,  in  the  place  called  Ockliwaha,  situated  on 
the  margins  of  the  river  Bt  John,  which  favour  he  doubts  not 
to  receive  from  the  benevolent  and  charitable  dispositions  of 
your  excellency.  Bt  Augustine,  (tf  Flcmda,  on  the  8th  of  De- 
cember 1815. 

Juan  Peechsmaiv. 

Decees.  St  Augustine,  of  Florida,  on  the  12th  of  Decem- 
ber 1815.  Whereas  this  officer  interested  proves  by  the  two 
certificates  annexed,  and  which  will  be  returned  to  him  for 
such,  purposes  as  may  suit  him,  the  services  which  he  has  ren- 
dered in  the  defence  of  this  province,  and  also  in  consideration 
of  the  proviaionB  of  the  royal  order,  under  date  of  the  S9th 
March  last,  which  is  referred  to,  I  do  grant  to  him,  in  absolute 
jvoperty,  the  two  thousand  acres  of  land,  in  the  jdace  which 
he  indicates;  for  the  attainment  of  which  let  a  certified  copy  of 
this  petition  and  decree  be  issued  to  him;  which  documents, 
will  at  all  events  serve  him  as  a  title  in  form. 

Estrada. 

I,  Don  Thomas  de  Aguilar,  uhder-lieutenant  of  the  army, 
and  secretary  for  his  majesty  of  the  government  of  this  place, 
and  of  the  province  thereof,  do  certify  that  the  preceding  ccpj 
is  fSedthfulIy  drawn  from  the  original,  which  exists  in  the  secre- 
tary's office,  under  my  charge;  and  in  obedience  to  what  is 
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ordered,  I  give  the  present  in  St  Augustine,  of  Florida,  on  the. 
12th  of  December  1815. 

TOMAS  DB  AOUILAR. 

Petition  for  survey.  His  excellency  the  govemcH:: — 
Don  Juan  Percheman,  ensign  of  the  corps  of  dragoons,  and 
commandant  of  the  detachment  of  the  same,  stationed  in  this 
place,  with  due  respect  represents  to  your  excellency  that  this 
government  having  granted  your  petitioner  two  thousand  acres 
of  land  in  the  place  called  Ockliwaha,  on  the  margin  of  the 
river  St  John,  he  may  be  permitted  to  have  the  same  surveyed 
by  a  competent  surveyor,  as  soon  and  at  any  time  your  peti- 
tioner will  find  it  convenient,  which  favour  your  petitioner 
hopes  to  receive  from  the  high  consideration  of  your  excellency. 
St  Augustine,  of  Florida,  on  the  31st  December  1815. 

Juan  Percheman. 

St  Augustine,  Slst  December  1815.  The  preceding  petition 
is  granted. 

Estrada. 

I,  Don  Robert  AFHardy,  an  inhabitant  of  this  province,  and 
appointed  surveyor  by  decree  of  this  government,  rendered  on 
the  31st  December  1815,  in  behalf  of  the  interested  party^  do 
certify  that  I  ha.ve  surveyed  for  Don  Juan  Percheman,  lieu- 
tenant of  the  Havana  dragoons,  a  tract  of  land  containing  two 
thousand  acres,  situated  on  the  south  side  of  Ockliwaha,  and  is 
conformable  in  all  its  circumstances  to  the  following  plat  In 
testimony  whereof  I  sign  the  present  in  St  Augustine,  of 
Florida,  on  the  20th  of  August  1819. 

Rt.  JVTHardt. 

The  petitioner  proceeds  to  state  that  his  claim  to  said  tract 

of  land  so  claimed  by  him  was  submitted  to  the  examination 
of  the  board  of  commissioners  appointed  under  and  in  virtue  of 
an  act  of  the  congress  of  the  United  States  of  America,  entitled 
**  an  act  for  ascertaining  claims  and  titles  to  lands  in  the  terri- 
tory of  Florida,  and  to  provide  for  the  survey  and  disposal  of 
the  public  lands  in  Florida,"  passed  the  3d  day  of  March 
1823. 

And  that  the  land  so  claimed  by  him,  and  situated,  as  afore- 
said, within  the  territory  of  Florida,  and  within  the  jurisdiction 
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of  this  honourable  court,  as  aforesaid,  is  embraced  by  the  treaty 
between  Spain  and  the  United  States  of  the  22d  of  February 
1819;  that  his  claim  to  said  land  has  not  been  finally  settled 
under  the  provisions  of  the  act  of  the  congress  of  the  United 
Btatesy  entitled  **  an  act  supplementary  to  the  several  acts  pro- 
viding for  the  settlement  and  confirmation  of  private  land 
claims  in  Florida,''  passed  the  23d  day  of  May  1828,  or  of  anv 
of  the  acts  to  which  the  s€dd  last  recited  act  is  supplementary; 
and  that  the  claim  of  the  petitioner  to  the  said  land  has  not 
been  reported  by  the  said  commissioners  appointed  under  any 
of  the  said  acts  of  congress,  or  any  other,  or  by  the  register 
and  receiver  acting  as  such,  under  the  several  acts  of  the  con- 
gress of  the  United  States  in  such  case  made  and  provided,  as 
antedated  or  forged,  and  that  the  said  claim  hatli  not  been 
annulled  by  the  aforesaid  treaty  between  Spain  and  the  United 
States,  nor  by  the  decree  ratifying  the  some. 

Wherefore  he  prayed  that  the  validity  of  his  claim  to  said 
land  may  be  inquired  into,  and  decided  upon  by  the  court,  and 
that,  in  pursuance  of  an  act  of  congress  for  that  purpose,  in 
that  case  ma^e  and  provided,  the  United  States  be  made  a 
party  defendant  to  this  petition,  and  that  process,  &c.  &c. 

On  the  2d  of  October  the  attorney  of  the  United  States  for 
the  district  of  East  Florida  filed  an  answer  to  the  petition  of 
Juan  Percheman,  in  which  it  is  stated,  that  on  the  28th  of 
November  1823,  he,  the  said  Juan  Percheman,  sold,  transferred 
and  conveyed,  to  one  Francis  P.  Sanchez,  all  his  right,  title 
and  interest  in  the  tract  of  land  claimed  by  him;  which,  the 
answer  asserted,  appeored  by  a  copy  of  the  conveyance  annexed 
to  the  action,  and  that  he  had  not,  at  the  time  of  the  filing  of 
his  petition,  any  right,  title  or  interest  in  the  land.  The  an- 
swer admits  that  the  claim  of  the  said  Francis  P.  Sanchez  to 
the  said  tract  of  land  was  duly  presented  to  the  register  and 
receiver  of  the  district,  while  they  were  acting  as  a  board  of 
commissioners  to  ascenain  titles  to  land  in  East  Florida;  and 
avers  that  the  said  claim  was  finally  acted  upon  and  rejected 
by  the  said  register  and  receiver,  while  lawfully  acting  as 
aforesaid,  as  appears  by  a  copy  of  tlieir  report  thereon,  annexed 
to  the  answer. 

The  United  Sialco  further  >say  lliat  the  tract  of  laud  claimed 
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by  the  petitioner  contains  a  less  quantity  than  three  thousand 
five  hundred  acres,  to  wit,  but  two  thousand  acres  by  the 
showing  of  the  petitioner  himself,  and  that  the  court  has  no 
jurisdiction  in  the  case,  nor  can  any  court  exercise  jurisdiction 
over  the  claim  against  the  United  States. 

The  answer  submits,  that  if  the  governor  Estrada  did  make 
the  grant  or  concession  set  forth  by  the  petitioner  at  the  time, 
**  and  in  the  manner  alleged  in  the  said  petition  or  bill  of  com- 
plaint, he  made  it  contrary  to  the  laws,  ordinances,  and  royal 
regulaticms  of  the  government  of  Spain,  which  were  then  in 
force  in  East  Florida,  on  the  subject  of  granting  lands,  and 
without  any  power  or  authority  to  do  so,  and  that  the  said 
grant  was  and  is  therefore  null  and  void ;  and  that  the  right 
and  title  to  said  tract  of  land,  consequently,  is  vested  in  the 
said  United  States,  as  will  more  fully  appear  by  reference  to 
the  laws,  ordinances  and  royal  regulations  aforesaid.** 

The  proceedings  of  the  register  and  receiver  in  the  claim  of 
Francis  P.  Sanchez,  referred  to  in  the  answer,  were  as  follows: 

*^  This  is  a  certificate  of  Thomas  de  Aguilar,  that,  in  De- 
cember 1815,  Estrada  granted  Don  Juan  Percheman,  comet 
of  squadron  of  dragoons,  for  services,  two  thousand  acres  of 
land,  at  a  plo^e  called  Ockliwaha,  on  the  St  John's  river.  In 
1819,  Percheman  sold  to  Sanchez.  In  the  memorial  of  the 
claunant  to  this  board,  he  speaks  of  a  survey  made  by  autho- 
rity in  1819.  If  this  had  been  produced  it  would  have  fur- 
nished some  support  to  the  certificate  of  Aguilar.  As  it  is,  we 
reject  the  claim.'* 

The  petitioner,  by  an  amended  petition  filed  on  the  14th  of 
December  1830,  stated  that  the  register  and  receiver  of  the 
United  States  for  East  Florida,  in  their  final  report  on  the  land 
claims,  transmitted  on  the  12th  December  1828  to  the  secre- 
tary of  the  treasury,  reported  the  claim  of  the  petitioner  as 
rejected  on  the  ground  that  the  claim  depended  on  a  certificate 
only  of  Don  Thomas  Aguilar,  notaiy  of  the  Spanish  govern- 
ment in  East  Florida;  and  he  averred  that  his  claim  depended 
on  an  original  grant  or  file  in  the  office  of  the  pubUc  archives 
of  East  Florida,  a  certified  copy  of  which  is  fil^d  with  tlie  pe- 
tition in  the  court,  dated  8th  December  1815. 

The  amended  petition  alt»  states  that  the  sale  made  by  him 
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of  the  tract  of  land  described  in  the  original  petition,  was  a 
conditional  sale  and  no  more. 

It  also  states  that  the  register  and  receiver  further  reported 
that  the  survey  of  the  tract  of  land,  made  by  the  authority  of 
the  Spanish  government,  was  not  produced  to  them :  but  the 
petitioner  avers  the  contrary,  for  that  the  survey  was  filed  with 
the  claim  and  was  before  them  when  they  examined  the  same, 
for  the  truth  of  which  averment  a  certificate  from  the  keeper  of 
the  ot&ce  of  archives  was  filed  with  the  amended  petition. 

On  the  hearing  of  the  case  before  the  supreme  court  for  the 
district  of  East  Florida,  the  claimant,  by  his  counsel,  offered 
in  evidence  a  copy  from  the  office  of  the  keeper  of  pubUc  ar- 
chives of  the  original  grant  on  which  this  daun  is  founded;  to 
the  receiving  of  which  in  evidence  the  said  attorney  for  the 
United  States  objected,  alleging  that  the  original  grant  itself 
should  be  produced,  and  its  execution  proved,  before  it  could 
be  admitted  in  evidence,  and  that  the  original  only  could  be 
received  in  evidence:  which  objection,  after  argument  from 
the  counsel,  was  overruled  by  the  court,  and  the  copy  from  the 
c^ce  of  the  keeper  of  tlie  public  archives,  certified  according 
to  law,  was  ordered  to  be  received  in  evidence.  And  the  court 
further  ordered,  that  though  by  the  express  statute  of  this  ter^ 
ritory,  copies  are  to  be  received  in  evidence,  yet,  in  cases  where 
either  the  claimant  or  the  United  States  shall  suggest  that  the 
original  in  the  office  of  the  keeper  of  the  public  archives  is 
deemed  necessary  to  be  produced  in  court,  on  motion  therefor, 
a  subpoena  will  be  issued  by  order  of  the  court  to  the  said 
keeper,  to  appear  and  produce  the  said  original  in  court  for  due 
examination  there. 

The  court  proceeded  to  a  decree  in  the  case,  and  adjudged 
that  the  claim  of  tlie  petitioner  as  presented  was  witliin  its 
jurisdiction — "  that  the  grant  is  valid,  that  it  ought  to  be,  and 
by  virtue  of  the  statute  of  the  26th  of  May  1830,  and  of  tlie 
late  treaty  between  the  United  States  and  Spain,  it  is  con- 
firmed.** 

The  United  States  appealed  to  this  court. 

The  case  was  argued  by  Mr  Taney,  attorney-general,  for 
the  United  States ;  and  by  Mr  White,  for  the  appellee. 
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For  the  United  States  it  was  contended : 

1.  That  the  copy  of  the  grant  and  other  proceedings  pro- 
duced hy  the  petitioner,  were  not  admissible  in  evidence,  but 
the  original  papers  ought  to  have  been  produced. 

2.  That  the  court  had  not  jurisdiction  of  the  case  under  the 
act  of  congress  of  May  26,  1830;  the  claim  in  question  having 
been  finally  acted  upon  and  rejected  by  the  register  and  re- 
ceiver. 

3.  If  the  court  had  jurisdiction  of  the  claim,  the  suit  could 
be  maintained  only  by  Francis  P.  Sanchez,  to  whom  Perche- 
raan  had  conveyed  his  interest;  and  the  court  erred  in  confinn- 
ing  and  decreeing  the  land  to  Percheman. 

4.  That  if  these  points  are  against  the  United  States,  the 
authority  exercised  by  the  Spanish  governor  in  making  the 
grant  to  the  appellee,  was  not  within  the  royal  order  of  the 
king  of  Spain. 

As  to  tlie  first  point,  the  admissibility  in  evidence  of  certified 
copies  of  the  grant  and  Other  proceedings,  the  attorney-general 
cited  the  act  of  congress  of  May  26,  1824,  sect.  4,  of  May  23, 
1828,  and  the  Laws  of  Florida  of  July  3,  1823,  sect  4. 

As  to  the  second  point,  that  the  comt  had  not  jurisdiction  of 
the  case  under  the  act  of  May  26,  1830,  the  claim  having  been 
finally  acted  upon  and  rejected;  he  cited  the  fourth  section  of 
that  law.  The  acts  of  congress  made  the  decision  of  the  com- 
missioners, and  afterwards  of  the  register  and  receiver,  final  in 
all  cases  uiider  three  thousand  five  hundred  acres.  For  the 
correctness  of  this  position  be  referi'ed  to  the  various  provisions 
of  the  laws  on  the  subject  of  the  claims  to  lands  in  Florida, 
which  are  found  in  the  first,  fourth,  fifth  and  sixth  sections  of 
the  act  of  May  8, 1822 ;  the  second  section  of  the  act  of  March 
3,  1823 ;  the  fourth  and  fifth  sections  of  the  act  of  FiBl>ruary  8, 
1827 ;  and  the  fourth  and  sixth  sections  of  the  act  of  May  23, 
1828.  The  language  and  provisions  of  all  these  laws,  ho 
c<mtended,  sustain  the  position  that  the  decision  of  the  register 
tod  receiver  upon  the  claim  of  the  appellee  was  final,  as  his 
claim  was  withhi  three  thousand  five  hundred  acres. 

The  act  of  congress  of  May  26,  1824  gave  jurisdiction  lo 
decide  on  all  claims  to  lands  in  Missouri.  In  Arkansas  the 
jurisdiction  was  confined  to  claiins  not  exceeding  one  Icagii^^ 
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square.    No  argument  can  therefore  be  drawn  in  favour  of  the 
jurisdiction  in  Florida  from  that  given  in  Missouri. 

The  restrictive  words  in  the  act  of  1828  are  not  in  the  act  of 
1824;  and  their  introduction  shows  that  the  legislature, 
warned  by  experience,  did  not  mean  to  give  the  same  jurisdic- 
tion which  it  had  given  before. 

NcMT  did  the  act  of  26th  May  1830  mean  to  extend  the  juris- 
diction beyond  that  given  by  the  law  of  1828.  It  uses  strong 
words  of  restriction.  It  refers  to  the  jurisdiction  given  by  the 
law  of  1828,  and  not  that  given  by  the  act  of  1824. 

It  is  said,  that  the  act  of  1830,  section  4,  would  be  nugatory 
acc<»ding  to  this  construction.  If  that  were  the  case,  it  would 
not  alter  the  plain  meaning  of  the  words. 

The  legislature  intended  to  provide  for  any  cases  which,  in 
the  various  legislation  on  that  subject,  might,  by  possibiUty,  be 
found  not  to  have  been  finally  acted  on,  and  to  supersede  the 
necessity  of  further  legisfation.  The  fact  that  no  such  case 
existed,  and  that  there  is  notliing  for  it  to  operate  on,  and  that 
there  were  no  cases  brought  to  the  view  of  the  legislature  for 
which  this  section  provides,  cannot  affect  its  construction. 

Congress  meant  to  provide  for  any  unforeseen  contingency, 
and  any  cases  unknown  or  overlooked,  which  had  not  been 
finally  acted  09. 

As  to  the  third  point,  that  if  the  court  had  jurisdiction,  the 
claim  could  only  be  maintained  by  Francis  P.  Sanchez,  it  was 
argued,  that  the  provisions  of  the  act  of  1824  required  tliat  the 
party  having  title  must  file  the  petition:  the  language  of  the 
section  which  gives  the  power  to  the  commissioners  to  decide 
is,  ^to  hear  and  determine  all  questions  relative  to  the  title  of 
the  claimants."  Thus,  the  title  under  which  a  claimant  pre- 
sents himself  must  be  exUbited,  and  the  decision  of  the  com- 
missioners, and  afterwards  of  the  register  and  receiver,  must 
be  upon  the  title.  The  conveyance  of  the  appellee  to  Sanchez 
was  absolute;  it  gave  him  all  the  title  and  rights  derived  firom 
the  grant  of  the  Spanish  governor ;  it  made  him  the  legal  owner 
of  the  tract  of  land  described  in  the  grant;  and  thus  by  him 
only,  or  by  those  holding  imder  him,  could  a  petition  be  pre- 
sented under  the  provisions  of  the  act  of  congress. 

The  petition  of  the  appellee  was  a  suit  in  chaiioery  against 
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the  United  States,  by  a  person  who  claims  the  title  against 
every  one  else,  and  he  must  show  his  title,  and  establish  it  as 
a  complete  title,  before  he  can  be  relieved.  Cited,  act  of  con- 
gress of  1824,  sect  6;  act  of  1830,  sect.  4.  How  can  land  be 
decreed  to  one  in  a  court  of  chancery,  when  it  appears  to  the 
court  that  he  is  not  entitled  to  it,  and  that  another  is  the  owner 
of  it? 

To  sustain  the  position  that  governor  Estrada  was  n6t 
authorized  by  the  royal  order  of  the  king  of  Spain  to  make  the 
grant  to  the  appellee,  it  was  argued,  that  the  powers  of  the 
governor  did  not  extend  to  the  issuing  of  grants  for  so  large  a 
tract  of  lands  as  that  claimed  by  the  petitioner  in  this  case. 
The  royal  order  of  March  29, 1815,  White's  Collection  of  Land 
Laws,  248;  the  letter  of  governor  Kenderland  to  the  captain- 
general  of  Cuba,  White's  Collection  of  Land  Laws,  247,  were 
cited.  Also,  The  United  States  v.  Arredondo,  6  Peters,  727, 
728. 

Mr  White,  for  the  appellee. 

The  appellee,  who  was  petitioner  in  the  court  below,  ob- 
tained a  decree  of  confirmation  to  his  claim  of  two  thousand 
arpens  of  land  in  East  Florida. 

From  that  decree  the  United  States  have  appealed,  and  the 
grounds  upon  which  that  appeal  was  taken,  have  been  ex- 
plained by  the  attorney-general.  This  case  is  one  of  great 
importance,  because  it  involves  a  principle  common  to  a  num- 
ber of  others,  and  more  especially  because  it  concerns  the 
honour  and  good  faith  of  the  government  of  the  United  States. 
The  title  set  up  by  the  petitioner,  an  officer  in  the  service  of 
the  king  of  Spain,  is  admitted  to  be  genuine. 

k  was  made  by  the  governor  of  East  Florida,  in  pursuance 
of  a  royal  order  promulgated  in  1815. 

It  was  made  to  one  of  the  officers,  specially  designated  as  a 
person  intended  to  be  benefited  by  the  rdyal  bounty  which 
dictated  the  ordinance.  The  grant  was  made  as  a  remunera- 
tion for  services  rendered  by  the  claimant  to  the  province  at  a 
time  of  grtfat  peril,  occasioned  by  external  invasion  and  inter- 
nal insurrection.  The  grant  was  made  prior  to  the  limitation 
contained  in  the  treaty,  and  was  presented  to  the  commissioners 
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appointed  to  ascertain  claims  and  titles  to  land  in  East  Florida. 
Upon  this  state*of  the  facts  presented  on  the  record,  three  points 
will  be  submitted  on  the  part  of  the  appellee  to  the  considera- 
tion of  the  court,  and  relied  upon  in  support  of  the  decree  of 
the  court  beloW. 

1.  This  title  was  confirmed  by  the  treaty  of  the  22d  of  Feb- 
ruary 1819. 

2.  It  is  not  competent  for  congress  to  pass  any  law  author- 
izing any  tribimal  created  under  its  authority  to  invalidate 
such  a  title. 

3.  By  the  act  of  1830  this  court  has  jurisdiction  of  the  case. 
The  first  point  involves  the  construction  of  the  treaty.  Whether 
is  the  eighth  article  executory  or  executed?  This  requires  an 
examination  into  the  article  itself,  and  the  negotiations  which 
led  to  it 

By  the  treaty  of  the  22d  of  February  1819,  Spain  ceded  the 
Floridas  to  the  United  States. 

The  latter  acquired  these  provinces  and  their  appendages  in 
full  sovereignty,  including  all  public  grounds  and  edifices,  and 
all  vacant  lands  which  were  not  private  property.    Article  2d. 

It  was  stipulated  between  the  high  contracting  parties  that 
all  grants  made  by  his  catholic  majesty,  or  his  lawful  authori- 
ties, before  the  24th  of  January  1818,  in  the  ceded  territory, 
should  remain  confirmed  and  acknowle4ged,  in  the  same  ipan- 
uer  as  they  would  have  been  if  the  provinces  had  continued 
under  the  dominion  of  his  catholic  majesty.  Article  8th. 
Further  time  was  given  to  proprietors  who  had  been  prevented 
from  fulfilling  the  conditions  of  their  grants  by  the  recent  cir- 
cumstances of  the  Spanish  monarchy,  and  the  revolutions  in 
Europe. 

The  inhabitants  of  the  ceded  territory  were  protected  in  all 
their  rights,  and  became  citizens  of  the  United  States.  Articles 
5th  and  6th. 

Congress  has,  from  time  to  time,  adopted  various  legislative 
provisions  for  the  purpose  of  preserving  the  national  faith,  sepa- 
rating private  property  firom  the  public  domain,  and  securing 
the  individual  titles  intended  to  be  protected  by  the  treaty. 

CommissicNaerB  were  appointed  to  examine  land  claims,  with 
authority  to  confirm  grants  not  exceeding  a  certain  size,  and 
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to  report  those  above  that  limit  to  congress.  When  these  com- 
missions were  dissolved,  similar  powers  were  vested  in  the 
register  and  receiver  of  the  land  offices.  In  some  instance^ 
an  option  was  given  to  the  holders  of  certain  grants  to  select  a 
league  square  within  their  respective  concessions,  upon  condi- 
tion of  surrendei-ing  the  residue  by  deed  to  the  United  States. 
Through  these  and  other  means,  the  titles  of  the  smaller  pro- 
prietors have,  for  the  most  part,  been  definitively  adjusted,  and 
the  larger  claims  alone  remain  for  settlement.  These,  con- 
gress, by  act  of  23d  May  1828,  authorized  the  courts  of  the 
territory  to  hear  and  determine,  with  an  appeal  to  tlie  supreme 
court  of  the  United  States.  Several  coses  have  been  adjudi* 
cated  in  the  courts  below.  Decisions  have  been  pronounced, 
not  easily  reconcilable,  if  not  at  total  variance  with  each  other: 
appeals  have  been  taken,  and  the  questions  discussed  are  now 
before  this  court,  whose  judgment  is  deeply  interesting,  not 
merely  to  the  parties  on  the  record,  but  to  the  numerous  other 
suitors  whose  rights,  or  supposed  rights,  depend  on  similar 
principles. 

One  or  two  considerations  of  a  general  nature  may  here,  it 
is  presumed,  be  not  inappropriately  introduced.  Those  who 
represent  the  interests  of  the  United  States  in  some  of  the  cases 
before  tlie  court,  have  thought  proper  to  assmne,  as  one  groimd 
of  defence,  that  the  confirmation  or  rejection  of  these  titles  is 
matter  essentially  of  executive  or  legislative  cognizance,  and 
addresses  itself  exclusively  to  their  discretion.  The  question 
they  urge  is  a  political,  not  a  judicial  one,  and  is  equally  unfit 
to  be  submitted  to,  and  incapable  of  being  decided  by  a  court 
Waiving  all  considerations  of  the  hardship  and  mockeiy  of 
referring  claimants  under  a  treaty  to  a  tribunal'incompetent  to 
aflford  them  redress — ^forbearing  to  touch  on  the  indecoiimi  of 
a  construction  wliich  attributes  to  congress  an  act  of  futile  or 
deceptive  legislation — ^it  will  be  enough  to  say  that  this  inter- 
pretation, it  is  believed,  has  been  once  considered  and  rejected. 
Soulard's  case,  4  Peters,  511. 

The  argiuncnt,  indeed,  amounts  to  little  more  than  this — 
we  have  bound  ourselves  to  do  what  Spain  would  have  done. 
What  that  is,  we  Imow  not:  and  having  referred  the  questior 
to  those  who  cdimot  decide  il,  we  will  therefore  do  nothing. 
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Peifidy  often  wears  the  mask  of  subtlety,  as  well  finom  shame 
as  cowardice:  but  it  is  seldom  that  the  counsellors  of  bad .  aith, 
if  they  condescend  to  argue  at  aJi,  are  satisfied  with  a  defence 
80  feeble. 

The  act  of  congress  require?  th^  court  to  examine  and  de- 
cide upon  these  claims  in  conformity  with  the  law  of  nationi^ 
the  treaty,  and  the  laws  of  Spain. 

It  is  proposed  to  consider  the  subject  in  reference  to  tech  of 
these  several  rules  of  decision. 

1.  The  law  of  nations. 

It  is  conceived  that,  according  to  the  mitigated  rights  of 
war,  as  now  well  understood  and  settled  by  international  law, 
the  lands  of  individuals  are  safe  even  after  conquest,  Yattel,  b. 
^  c.  IS,  sect  200:  much  less  can  a  cession,  of  itself  destroy 
private  rights.  Absolute  or  perfect  grants,  it  is  believed,  would 
be|»-otected  by  the  law  of  nations,  independent  of  the  treaty. 
Some  legislative  recognition  of  their  validity  might  indeed  be 
necessary  to  sustain  a  suit  upon  themr  in  our  courts,  but  the 
national  obligation  to  respect  them  could  hardly  be  denied. 
It  is  in  behalf  of  concessions  or  inchoate  grants  that  the  stipu- 
lations of  the  treaty  were  most  requisite  and  important  To 
the  acts  of  the  Spamsh  government  in  this  respect,  not  merely 
the  authority  of  res  adjudictUa,  such  as  belongs  to  all  fcHreign 
sentences^ and  decrees,  was  given  by  the  treaty;  its  effect  was 
to  make  binding  on  us,  all  that  would  have  been  vahd  against 
Spain ;  and  to  oblige  us  to  com{dete  whatever  she,  in  good  fodth, 
had  begun,  but  left  unfinished. 

A  detailed  examination  of  the  maxixns  of  customary  inter- 
national law,  as  they  would  bear  upon  the  rights  of  proprietors 
of  land  in  Florida,  is,  not  called  for  in  the  presence  of  an  express 
treaty  stipulation ;  and,  in  referring  to  the  law  of  nations  as  a 
rule  of  decision  for  the  courts,  congress  perhaps  had  inore  ex- 
pressly in  view  such  part  of  it  as  relates  to  the  interpretation  of 
treaties.  This  will  be  more  conveniently  considered  under 
another  head. 
2.  The  treaty. 

This  instrument,  it  is  c<mtended,  should  be  most  liberally 
construed.     Its  interpretation  is  to  be  sought  in  the  motives 
and  policy  of  the  parties-l  in  their  words,  and  in  their  acts. 
Vol.  VII.--I 
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The  leading  objects  of  the  United  States  were,  to  procure  a 
moire  convenient  and  secure  frontier;  to  cdmmand  the  Oidf  of 
Mexico,  the  outlet  of  a  large  portion  of  their  commerce;  to 
obtain  indemnity  for  their  merchants,  and  to  secure  themselves 
against  the  annoyance  they  must  natural!}  erqpect  from  Florida, 
in  the  hands  of  an  enemy,  or  a  false  or  feeble  neutral.  It  is 
notorious  that  for  more  than  a  century  this  territory  had  been 
a  constant  source  of  injury,  jealousy,  and  vexation  to  the  ad- 
joining colonies  and  states.  The  colony  of  Georgia  was  founded 
as  a  barrier  against  the  encroachments  of  the  Spaniards;  and 
the  refuge  and  encouragement  afforded  by  the  latter  to  abscond- 
ing slaves,  hostile  Indians,  and  other  incendiaries,  was  a  con- 
tinued cause  of  complaint,  from  the  settlement  of  Carolina  to 
the  Seminole  campaign.  In  examining  the  interests  and 
duties  of  the  United  States  in  connexion  with  this  subject,  it  is 
not  as  landed  proprietors  alone  that  we  must  regard  theuK . 
The  rage  for  new  settlements,  indeed,  makes  this  the  chief 
point  among  the  people,  and  greatly  increases  the  prejudices 
against  the  large  gn  nts;  but  the  coiut  is  far  above  the  conta- 
gion of  their  example. 

To  consider  the  cession  of  Florida  merely  as  a  land-jobbing 
transaction,  would  be  doing  great  injustice  to  the  liberal  and 
enlightened  policy  which  sought  this  valuable  acquisition,  with 
steady  calmness,  through  so  long  a  course  of  evasion  and  delay. 
Yet  its  value  even  in  that  point  of  view  is  not  unworthy  of 
notice.  Thirty-five  millions  and  a  half  of  acres,  of  whicb  up 
to  the  30th  of  June  1828,  but  little  more  than  a  million  and  a 
hatf  had  been  granted  or  sold,  (Reports  of  Committees,  H.  R. 
No.  95,  2d  session  20th  congress),  will  surely,  after  making  a 
most  hberal  allowance  for  the  satisfaction  of  unsettled  land 
claims,  more  than  refund  to  us  the  five  millions  paid  \jo  our  own 
merchants.  Computing  but  thirty  millions  at  the  minimum 
piriee  to  which  it  is  proposed  to  reduce  the  refuse  lands,  the 
United  States  will  receive  back  their  principal  from  the  soil, 
and  obtain  the  sovereignty  for  nothing. 

It  is  admitted  that,  in  the  cession  of  a  province,  the  disposi- 
tion of  the- inhabitants. and  their  effects  is  a  question  of  policy 
between  the  .parties.  To  divest  them  of  their  rights  of  property 
isy  however,  in  modem  times^  an  unheard  of  cruelty.    Usually 
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the  option  is  allowed  them  of  becoming  subjects  of  the  new 
government,  or  of  selling  their  estates,  and  removing  within  a 
specified  period.  Buch  were  the  terms  of  cession  of  this  very 
province  from  Spain  to  Britain  in  1763 ;  and  from  Britain  to 
Spain  twenty  years  afterwards.  It  will  be  borne  in  mind  by 
the  court  that  population  rather  than  land  is  the  want  of  the 
United  States;  that  their  poUcy  as  to  naturalization  is  as  liberal 
as  that  which  the  wisest  modem  philosopher  has  praised  in  the 
greatest  of  the  ancient  republics;  and  that  sovereignty,  not 
soil,  was  the  great  motive  for  the  acquisition. 

Our  government,  it  may  safely  be  affirmed,  neither  ccmtem- 
plated  the  expulsion  of  the  ancient  inhabitants,  nor  any  injury 
to  their  property.  The  terms  held  out  in  the  treaty  ceding 
Louisiana,  as  well  as  that  by  which  Florida  was  acquired,  show 
that  the  United  States  never  intended  to  grasp  a  barren  sceptre, 
and  wave  it  over  a  dispeopled  territory.  The  inhabitants  were 
made  citizens.  The  province  was  to  become  a  state.  Can  it 
be  imagined  that  any  rational  government  would  act  so  nor 
wisely,  as  to  receive  into  their  society  a  large  body  of  foreigners, 
endow  them  with  cfvil  rights  and  political  power ;  and,  after 
rendering  them  disaffected,  by  stripping  them  of  their  property ; 
leave  to  these  malcontents  the  protection  of  an  extensive,  im* 
portant,  arid  exposed  frontier? 

Many  of  the  motives  which  must  have  operated  cm  Spain 
are  equally  obvious.  She  naturally  wished  to  extinguish  de- 
mands, the  justice  of  which  had  been  admitted,  while  their 
satisfaction  had  been  evaded  until  all  the  arts  of  proctastmation 
were  exhausted.  She  might  desire  to  get  rid  of  a  useless  and 
expensive  appendage;  and  she  must  have  foreseen  that  it 
would  probably  be  wrested  from  her  as  an  indenmity,  if  she. 
trifled  much  longer  with  our  patience.  But,  in  yielding  up  the 
inhabitants  with  the  territory,  she  would  naturally  stipulate 
most-  favourably  for  the  people  she  was  about  to  surrender. 
She  did  not  intend  to  sacrifice  them.  Their  fidelity  to  her  in 
every  vicissitude;  the  temptations  by  which  they  had  been 
assailed;  the  invasions  to  which  they  had  been  exposed;  their 
sufferings,  their  c<xistancy,  their  very  helplessness,  all  pleaded 
powerfrdly  in  their  favour^ 

In  the  eighth  article,  two  parties  were  stipulating  t<x  the 
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Becurity  and  advantage  of  a  third,  whom  both  had  the  strongest 
reasons  to  cherish  and  protect.  It  is  submitted,  therefore,  with 
some  degree  of  confidence,  that,  so  £Eur  as  the  motiv«^  and 
policy  of  the  parties  afford  a  key  to  the  meaning  of  their  words, 
the  construction  most  fieivourable  to  the  claimants  is  permitted 
to,  nay,  is  enjoined  upon  the  court. 

Before  proceeding  to  examine  the  language  of  the  treaty,  a 
few  observations  on  the  rules  of  interpretation  may,  perhaps, 
be  pardoned.  Jurists  generally  admit  that  all  grants^  contracts, 
and  stipulations  are  to  be  taken  most  strongly  against  the 
grantor.  Cooper's  Justinian,  in  note,  601.  The  words  of  the 
party  promising  are  to  be  regarded  rather  than  those  of  the 
party  to  whom  the  promise  is  made.  Vattel,  b.  2,  c.  17,  sec. 
267.  Other  general  rules  are  to  be  found  in  the  works  of  the 
most  esteemed  publicists,  and  must  be  fsuniliar  to  the  court 
Grotius,  b.  2,  ch.  16,  p.  136.  Vattel,  b.  2,  ch.  17,  sec.  270. 
Among  the  rest,  that  interpretation  which  is  drawn  firom  the 
reason  of  the  act  is  strongly  and  safely  recommended.  Vattel, 
b.  2,  c.  17,  sec.  287.  A  .special  rule  of  construction  has, 
moreover,  been  deduced  ^om  the  character  of  the  stipulation 
itself.  Hence  the  distinction  between  things  favourable  and 
things  odious — a  distinction  recognized  by  Grotius  and  Vattel. 
Grotius,  b.  2,  ch.  16,  sec.  10,  p.  148.  Vattel,  b.  2,  ch.  17, 
sec.  SOO,  301,  303.  The  difference  between  the  former,  and 
mere  acts  of  liberality  prejudicial  to  the  sovereign,  is  illustrated 
by  the  last  named  author,  (Vattel,  b.  2,  ch.  17,  sec.  310),  in 
such  a  manner  as  leaves  no  doubt  to  which  class  the  provisions 
of  the  eighth  article  belong. 

What,  indeed,  can  be  more  clearly  entitled  to  rank  among 
things  favourable  than  engagements  between  nations  securing 
the  private  property  of  faithful  subjects,  honestly  acquired 
tmder  a  govemmenit  which  is  on  the  eve  of  relinquishing  their 
allegiance,  and  confided  to  the  pledged  .protection  of  that 
country  which  is  about  to  receive  them  as  citizens? 

This  brings  us  to  the  words  of  the  treaty.  There  is  a  dif- 
ference between  the  English  and  the  Spanish  versions  of  the 
eighth  article.  Both  are  equally  originals,  but  surely  the  jus- 
tice and  liberality  of  the  United  States  will  extend  to  the  claim- 
ants the  full  benefit  of  eitl^er.     The  first  difference  is  in  render- 
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ing^'eoiiMnoiiefifefoTeiioi^  as**  grants  of  land.**  Ckmeesimiett 
it  is  apprehended,  is  a  tenn  much  broader  than  grwuU^  and 
comprehends  all  which  we,  in  the  technical  language  of  our 
land  laws,  might  caO  entries  or  warrants  of  survey  or  locatiob. 
The  substitution  of  Imojuly  in  the  English,  for  legittnot,  in  the 
Spanish,  will  be  conmiented  on  in  another  place.  The  residue 
of  the  clause,  that  those  grants  tAoU  ht  ratified  and  confirmed 
to  the  persons  in  possession  of  the  land$^  to  the.  same  extent  that 
the  same  grants  would  be  valid,  &c.  is  by  no  means  equivalent 
to  the  Spanish  phraseology.  The  latier,  fairly  rendered,  is  to 
this  effect;  **  All  concessions  of  lands  made  by  his  catholic 
majesty,  or  by  his  legitimate  authorities,  before  the  24th  Janu* 
ary  1818,  in  the  aforesaid  territories,  which  his  majesty  cedes 
to  the  United  States,  shall  remain  confirmed  and  acknowledged 
to  the  persons  in  possession  of  them  (L  e.  the  concessions),  in 
the  same  manner  that  they  would  have  been  if  the  dominion 
of  his  catholic  majesty  over  these  territories  had  continued." 

The  difference  between  declaring  that  these  granU  $hdU  he 
ratified  and  cot^irmed  to  the  persons  in  possession  of  the  hndiy 
to  the  same  extent  that  the  same  grante  would  have  been  valid, 
&c.,  and'  saying  that  all  amcesriane  of  land  shall  remain  con- 
firmed and  acknowledged  to  the  persons  in  possession  of  them 
(L  e.  the  title  papers),  in  the  $ame  manner  that  they  tootdd  have 
.been,  &c.,  is  sufficiently  obvious  and  important  The  sense  is 
materially  different.  The  English  side  of  the  treaty  leaves  the 
ratification  of  the  grants  executory — they  shall  be  ratified;  the 
Spanish,  executed — ^they  shall  continue  acknowledged  and  con- 
firmed,  quedaran  ratificados.  Q^edan  signifies  remain  or  con- 
tinue, and  in  this  sense  is  used  in  the  last  clause  of  the  saine 
article — quedan  anuladas  y  de  ningun  vofer,  remain  null  and  o. 
no  effect.  In  the  English,  possession  refers  to  the  lands;  in 
the  Spanish,  to  the  grants.  The  relative  eUas  agrees  with  the 
antecedent  concesiones;  if  it  referred  to  terrenos,  the  relative 
would  have  been  eUos.  No  word  equivalent  to  recent  is  tn  be 
found  in  the  Spanish. 

It  has  been  supposed,  with  little  reason,  that  the  eighth 
article  might  b6  interpreted  to  Confer  a  discretion,  rather  than 
impose  an  obligation  on  the  American  government.  It  is  one 
of  the  admitted  rules  of  Construction,  that  interpretations  which 
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lead  to  an  absurdity,  or  render  an  act  null,  are  to  be  avoided. 
Vattel,  b.  2,  ch.  17,  sec.  282,  304. 

The  king  of  Spain  can  annul  a  grant  made  by  himself  with- 
out any  allegation  of  surprise  or  fraud,  simply  in  virtue  of  his 
absolute  will  and  sovereign  power.  It  is  too  late  for  us  to 
deny  that  position ;  we  have  recognized  it  by  the  treaty.  The 
grants  to  Alagon,  Vargas,  and  Punon  Rostro.were  aimulled. 
By  the  treaty  we  succeed  to  all  the  rights  of  Spain :  the  con- 
cessions made  by  Spain  are  to  continue  valid  to  the  same 
extent,  &c. :  but  will  it  be  asserted  that,  in  succeeding  to  the 
rights  of  Spain,  we  succeed  to  the  right  of  his  catholic  majesty 
to  annul  the  grants  of  his  subjects  1  Can  it  be  pretended  that 
the  provisions  of  the  eighth  article  were  designed  only  to  leave 
all  grants,  perfect  and  inchoate,  as  completely  at  the  mercy  of 
the  American  government  as  they  had  been  at  that  of  the 
Spanish  monarch  1 

In  attempting  to  ascertain  the  true  meaning  of  the  parties, 
it  is  humbly  conceived  we  are  not  confined  to  the  lemguage  of 
the  treaty.  We  may  look  into  the  negotiations  which  pre- 
ceded it.  In  this  instance,  there  is  a  particular  propriety  in 
doing  so.  **  As  the  instrument  of  ratification,  an  essential  part 
of  the  whole  treaty  refers  to  the  history  of  the  negotiation :  it 
lets  in  the  whole  of  that  history,  as  matter  to  be  adverted  to, 
according  to  all  the  strictness  of  legal  argument,  in  reasoning 
on  the  construction  of  the  claim  in  question.  The  matter  is 
thus  made  capable  of  being  argued  as  if  the  question  were 
upon  an  act  of  pcu-liament,  or  private  deed  reciting  the  circum- 
stances under  which  it  was  obtained.  One  might,  therefore, 
rest,  as  elucidating,  the  case,  upon  all  the  authorities  which 
establish,  with  respect  to  private  and  diplomatic  instruments, 
that,  however  general  and  comprehensive  particular  express^ 
ions  may  be,  they  ought,  in  their  effect,  to  be  confined  to  the 
particular  object  the  parties  had  in  view.  The  reports  of  the 
court  of  chancery  in  England  contain  a  variety  of  instances 
as  to  the  restriction  of  deeds,  however  widely  expressed,  to  the 
particular  object  of  the  parties,  founded  on  a  review  of  the  cir- 
cumstances under  which  they  were  made.  (Vide  Cholmondly 
and  Clinton.)  It  is  also  observed  by  Vattel  (268),  that  we 
are  to  interpret  a  clause  in  the  utmost  latitude  that  the  strict 
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and  apfMrqpriate  meaning  of  the  words  will  admit  o(  if  it  ap- 
peara  that  the  author  had  in  view  every  thing  which  that 
strict  and  appropriate  meaning  comprehends ;  but  we  must 
mierprt;t  it  in  a  more  limited  sense  when  it  af^cais  probable 
that  the  author  did  not  jnean  it  to  extend  to  every  thing  which 
the  strict  propriety  of  the  terms  might  be  made  to  include.'^ 
BIB.  Opniion  of  sir  John  Joseph  Dillon  on  Rattenbury's  grant. 

A  short  sketch  of  the  negotiations^  with  some  brief  extracts 
and  references,  will  therefore  be  submitted.  In  January  1818 
the  government  of  the  United  States  proposed  to  the  Chevalier 
de  Onis  to  terminate  all  differences  in  the  following  terms : 

1.  Spain  to  cede  all  territory  eastward  of  the  Mississif^i. 

S.  The  eastern  boimdary  to  be  the  Colorado. 

3.  Claims  for  indemnities  to  be  referred  to  commissioners. 

4.  The  lands  in  East  Florida,  and  to  the  Perdido,  to  be  held 
as  security  for  the  indemnities ;  but  no  grant  subsequent  to 
August  11,  1802,  to  be  considered  valid. 

5.  Spain  to  be  released  from  the  payment  of  the  debts.  Ly- 
man's Diplomacy  U.  States,  vol.  2,  p.  133. 

On  the  24th  October  1818,  Don  Luis  de  Onis  proposes  to 
cede  the  Floridas:  **  the  donati(H)s  or  sales  of  land  made  by 
the  govenunent  of  his  majesty,  or  by  legal  authorities,  until 
this  time,  are  nevertheless  to  be  valid.**  1  Executive  Papers, 
Ist  sess.  16th  cong.  1819,  1820,  doc.  2,  p.  25. 

The  secretary  of  state  replies,  October  31,  1818,  ^^  neither 
can  the  United  States  recognize  as  valid  all  the  grants  of  land 
until  this  time,  and  at  the.  same  time  renounce  all  their  claims 
for  indemnity."  He  adverts  (o  the  notice  given  to  the  govern- 
ment of  Spain,  that  all  the  grants  lately  made  within  those 
territories,  (i.  e.  to  Alagon,  Vargas,  &c.)  must  be  cancelled, 
unless  some  other  adequate  fund  should  be  provided  to  satisfy 
the  claims  of  the  United  States  and  their  citizens.  1  Execu- 
tive Papers,  1st  sess.  16th  cong.  1819,  1820,  doc.  2,  p.  25. 

De  Onis  rejoins,  10th  November  1818,  **  my  second  propo- 
sal has  been  aclmHted  by  your  governmeni,  with  this  modifi- 
cation, that  all  grants  and  sales  of  laqd  made  by  his  catholic 
majesty,  or  by.  lawful  Spanish  authorities  in  the  Floridas,  from 
the  year  1803  to  the  present,  shall  be  fiull  aqd  void.  To  this 
modificatjoii,  in  its  iJbsoliite  sense,  I  cannot  assent,  in  as  much 
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as  it  is  offensive  to  the  dignity  and  imprescriptible  rights  of  the 
crown  of  Bpain ;  which,  as  the  legitimate  owner  of  both  the 
Floridas,  had  a  right  to  dispose  of  those  lands  as  it  pleased : 
and,  further,  as  the  said  modification  would  be  productive  of 
incalculable  injury  to  the  bona  fide  possessors^.who  have  ac- 
quired, settled,  and  improved  those  tracts  of  land.'' 

*^  The  extent  of  what  I  can  agree  to  is,  that  the  late  grants 
made  by  his  cathohc  majesty  in  the  Floridas  since  the  24th  of 
Ja&uary  last,  the  date  of  my  first  note,  announcing  his  ma- 
jesty's willingness  to  cede  them  to  the  United  States  (the 
said  grants  having/ been  made  with  a  view  to  promote  popula- 
tion, cultivation  and  industry;  and  not  with  that  of  alienating 
them),  shall  be  declared  null  and  void»  in  consideration  of  the 
grantees  not  having  complied  with  the  essential  condition  of 
the  cession,  as  has  been  the  fact."  1  Ex.  Papers,  1st  sess. 
16th  cong.  doc.  2,  p.  26. 

On  the  9th  of  February  1819,  the  minister  of  Spain  submit- 
ted his  project  of  a  treaty.  The  ninth  article,  answering  to 
the  eighth  of  the  present  treaty,  is  as  follows : 

**  ML  grants  of  lands  made  by  his  catholic  majesty,  or  his 
legitimate  authorities,  in  the  aforesaid  territories  of  the  two 
Floridas,  and  others  which  his  majesty  cedes  to  the  United 
States,  shall  be  confirmed  and  acknowledged  as  valid,  except* 
ing  those  grants  which  may  have  been  made  after  the  24th  of 
January  of  last  year,  the  date  that  the  first  proposals  were 
made  for  the  cession  of  those  provinces,  which  shall  be  held 
null,  in  consideration  of  the  grantees  not  having  complied  with 
the  conditions  of  the  cession."  1  Ex.  Papers,  1st  sess.  16th 
Cong.  doc.  2,  p.  37. 

On  the  ISth-.of  February  1819,  the  American  secretary 
offered  his>  countei;  project,  in  which  the  eighth  article  proposed 
stands  thus:  tiN I 

**  All  gratitsof  land  made  by  or  in  the  name  of  his  catholic 
majesty  in>  the  vaforesaid  territories,  after  the  24th  of  January 
18t8,  shcdi'be  held  null,  the-  conditions  of  the  said  grants  not 
having  been  performed  by  the  grantees.  All  grants  made  be- 
fore that  date  by  his  catholic  majesty,  or  by  his  legitimate  au-  . 
thorities  in  the  said  territories,  Uie  conditions  of  which  shall 
have  been  performed  by  the  grantees  according  to  the  tenor  of 


JANUARY  TERM  18S3.  7S 

[United  States  v.  Pcrcbeman.] 

their  respective  grants,  and  none  other,  shall  be  confirmed  and 
acknowledged  as  valid."  1  Ex.  P**nersy  IM  sess.  16th  cong. 
doc.  2j  p.  43. 

In  the  minute  or  protocol  of  conferences  preserved  by  M. 
Hyde  de  Neuville,  whose  good  offices  were  interposed  on  this 
occasion,  the  following  entry  will  be  fomid: 

**  JSrtieU  eightii.  This  article  cannot  be  varied  firom  whai  is 
i'x>ntained  in  the  chevalier's  project,  as  the  object  of  the  last 
clause  therein  is  merely  to  save  the  honoiu:  and  dignity  of  the 
stivereignty  of  his  catholic  iiiajesty. 

**  Jfote  of  Mr  Adorns  thereon.  Agreed,  with  the  following 
exjAanation :  that  all  grants  of  land  which  shall  not  be  annul- 
led by  this  convention  are  valid  to  the  same  extent  as  they  are 
binding  on  his  catholic  majesty. 

**  Remarki  of  M.  De  JWttoifle.  The  secretary  of  state  ob- 
served to  me,  that  the  federal  government  would,  most  assuredly, 
never  entertain  the  idea  of  disturbing  individuals  who  were 
vested  with  a  bona  fide  ti^le  to  their  property ;  but,  as  a  treaty 
ought  not  to  cover  fraudulent  practices,  so  no  more  could  be 
asked  of  the  Unitet!  States  than  could  be  offered  by  his  catholic 
majesty ,  that,  being  in  this  case  substituted  for  his  majesty, 
they  would  scrupuloUiBly  fulfil  their  engagements,  but  that 
TQxxre  could  not  be  expected  of  theuL 

'^  The  secretary  of  state  even  proposes,  if  M.  De  Onis  wishes 
it,  that  the  article  shall  be  inserted  in  the  treaty  as  proposed 
by  the  minister  of  Spain,  on  condition  that  the  above  explana- 
tion shall  be  given  in  the  form  of  a  note.  The  federal  govern- 
ment, unwilling  to  leave  any  thing  in  a  state  of  doubt  or 
uncertainty,  only  wish  to  place  on  the  most  secure  footing 
whatever  is  just  and  honourable,  and  is  at  the  same  time  per- 
fectly satisfied  that  his  catholic  majesty  neither  asks  nor  wishes 
more."     1  Ex.  Papers,  1st  sess.  16th  cong.  doc.  2,  p.  48. 

The  eighth  article  was  finally  inserted  as  it  at  present  stands ; 
but  doubts  arising  whether  the  recent  large  grants  weie  eflfec- 
tually  excluded  by  the  words  of  the  treaty,  Mr  Adams  writes 
to  the  Chevalier  De  Onis  on  the  iOtli  March  1818,  that  it  was 
iistinctly  understood  that  the  grants  to  Alagon,  Vargas  and 
Punon  Rostro,  were  all  annulled  by  the  treaty,  as  much  as  if 
they  had  been  specifically  named,  and  that  they  will  be  so 
Vol.  VII.— K 
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held  by  the  United  States.  1  Ex.  Papeni^  let  Bess.  16th 
cong.  doc.  2,  p.  63. 

Mr  Adamsy  on  the  14th  July  1819,  submits  to  M.  De  Neu- 
ville  the  following  observations  on  the  eighth  article :  **  M.  De 
Neuville's  particular  attention  is  requested  to  the  difference 
between  the  two  projected  articles,  because  it  will  recall  parti- 
cularly to  his  remembrance  the  point  upon  which  the  discussion 
concerning  this  article  turned.  By  turning  to  the  written 
memorandum,  drawn  up  by  M.  De  Neuville  himself,  of  this 
discussion,  he  will  perceive  he  has  noted  that  M.  De  Onis  in- 
sisted that  this  article  could  not  be  varied  from  what  was 
contained  in  the  chevalif^r's  project,  as  the  object  of  the  last 
clause  therein  was  merely  to  save  the  honour  and  dignity  of 
the  sovereignty  of  his  catholic  majesty." 

It  was  then  observed  by  Mr  Adams,  that  the  honour  and 
dignity  of  his  catholic  majesty  would  be  saved  by  recognizing 
the  grants  prior  to  the  24th  of  January,  as  ^*  valid  to  the  same 
extent  as  they  were  binding  on  his  catholic  majesty ;"  and  he 
agreed  to  accept  the  article  as  drawn  by  M.  De  Onis,  with  this 
explanation.  (See  M.  De  Neuville's  memorandmn.)  It  was 
on  this  occasion  that  M.  De  Neuville  observed,  that,  if  the 
grants  prior  to  January  24,  1818,  were  confirmed  only  to  the 
same  extent  that  they  were  binding  on  the  king  of  Spain, 
there  were  many  bona  fide  grantees,  of  long  standing,  in  actual 
possession  of  their  grants,  and  having  actually  made  partial 
settlements  upon  them,  but  who  had  been  prevented  by  the 
extraordinary  circumstances  in  which  Spain  had  been  situated, 
and  the  revolutions  in  Europe,  from  fulfilling  all  the  conditions 
of  their  grants ;  that  it  would  be  very  harsh  to  leave  these  per- 
sons liable  to  a  forfeiture,  which  might  indeed,  in  rigour,  be 
exacted  from  them,  but  which  very  certainly  never  would  be, 
if  they  had  remained  under  the  Spanish  dominion.  It  will  be 
remembered  by  M.  De  Neuville  how  earnestly  he  insisted  upon 
this  equitable  suggestion,  and  how  strongly  he  disclaimed  for 
M.  De  Onis  every  wish  or  intention  to  cover,  by  a  provision  for 
such  persons,  any  fraudulent  grants.  And  it  was  then  observed 
by  M.  De  Neuville,  that  the  date  assumed,  of  24th  of  January 
1818,  was  not  sufiScient  for  guarding  against  fraudulent  grants, 
because  they  might  be  easily  antedated.     It  was  with  refer- 
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ence  to  these  soggestioDs  of  M.  De  Neuville,  afterwards  again 
Btrenuously  urged  by  M.  De  Onis,  that  the  article  was  finally 
modified  as  it  now  stands  in  the  treaty,  declaring  all  grants 
subsequent  to  24th  January  1818,  absolutely  null,  and  those 
of  prior  date  valid  to  the  same  extent  only  that  they  would 
have  been  binding  on  the  king ;  but  allowing  to  bona  fide  gran- 
tees, in  actual  possession,  and  having  commenced  settlements, 
but  who  had  been  prevented  by  the  late  circumstances  of  the 
Spanish  nation,  and  the  revolutions  in  Europe,  from  fulfilling 
all  the  conditions  of  their  grants,  time  to  complete  them.  The 
terms  of  the  article  accord  precisely  with  the  intentions  of  all 
the  parties  to  the  negotiation,  and  the  signature  of  the  treaty. 
If  the  dates  of  the  grants  are  subsequent  to  the  24th  of  Jan- 
uary 1818,  they  are  annulled  by  the  date;  if  prior  to  that  date, 
they  are  null^  because  not  included  among  the  prior  grants 
coi^dSrmed.     1  Ex.  Papers,  Ist  sess.  16  th  cong.  pp.  68,  69. 

From  all  these  documents,  the  clear  inference  is,  that  the 
great  subject  of  anxiety  with  our  negotiator  was  the  large  grants 
to  Alagon,  Vargas,  and  Punon  Roetro.  It  was  against  them 
almost  alone  that  the  article  was  directed.  The  American  go- 
vernment, indeed,  at  one  time,  proposed  to  carry  the  date  back 
to  1802,  by  which  means  they  would  have  excluded  the  claims 
of  Forbes,  Arredondo,  and  others,  with  whose  existence  there 
is  every  reason  to  bdieve  they  were  perfectly  well  acquainted. 
But  this  pretension  was  speedily  abandoned.  If  there  appeared 
a  distinct  declaration  on  the  part  of  the  American  government 
that  the  sole  object  of  the  eighth  article  was  to  exclude  the 
grants  to  Alagon,  Punon  Rostro,  and  Vargas,  such  declaration, 
it  is  apprehended,  would  be  conclusive.  It  could  no  longer  be 
deemed  just  or  honourable  to  apply  the  question  ordinary  and 
extraordinary  to  other  grants,  dated  before  the  24th  January 
1818,  with  a  view  of  extorting  from  them  by  legal  subtlety 
something  which  should  debar  their  proprietors  the  benefits  of 
that  very  article  which  was  framed  solely  to  admit  them,  and 
to  exclude  others.  Yet,  it  is  respectfully  submitted,  that  no  ex- 
press admission  of  the  fact  could  be  stronger  than  the  implica- 
tion arising  firom  this  correspondence.  If,  however,  an  explicit 
avowal  on  the  part  of  our  government  will  alone  be  received, 
we  refer  to  the  message  of  the  president  to  congress,  in  which 
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he  tells  that  body,  **  it  was  the  mtention  of  the  parties  to  annul 
these  latter  grants,  and  that  clause  was  drawn  for  that  ez^Hress 
purpose,  and  none  other."  1  Ex.  Papers,  Istsess.  16thcong. 
1819,  1820,  doc.  2,  p.  6. 

May  w^  not  ask  whether  this  is  the  sole  purpose  to  which  it 
is  now  sought  to  be  applied,  and  how  far  it  is  consistent  with 
justice  and  good  faith  to.  extend  the  effect  of  the  clause  in 
question  beyond  what  either  of  the  parties  contemplated  at  the 
time  of  its  adoption  1 

The  application  of  the  common  law  principle,  that  a  grant 
may  be  absolutely  void  where  the  officer  issuing  it  had  no  au- 
thority, is  insisted  on :  and  it  is  asserted  that  the  royal  govern- 
ors of  the  Spanish  colonies  had  no  power  to  make  sales  or 
donations  of  the  puUic  lands,  except  in  very  limited  quantities 
and  under  numerous  restrictions.  .  An  inquiry  into  the  truth 
of  this  assertion  will  be  attempted,  accordmg  to  the  limited 
means  within  oiir  power ;  and  the  more  readily  because  of  the 
intimations  thrown  out  by  this  court  in  the  cases  of  Soulard 
and  Smith.     4  Peters's  Reports. 

Every  fair  presumption  is  against  these  supposed  limitations. 
Legal  or  constitutional  restrictions  upon  the  power  of  the  king 
or  his  officers,  according  to  our  ideas  of  them,  are  inconsistent 
with  the  character  of  the  Spanish  monarchy.  They  are  hardly 
comprehensible  by  a  native  of  that  country,  and  have  been  re- 
jected, together  with  the  constitutional  monarchy,  by  the  peo- 
ple of  Spain.  How  is  it  possible  to  reconcile  limitations  of 
power  with  the  fundamental  maxim,  "  the  will  of  the  ptince 
has  the  force  of  a  law  ?" 

Portions  of  the  royal  authority,  as  arbitrary  as  that  of  the 
king  himself,  were  entrusted  to  the  several  governors  of  pro- 
vinces, each  of  whom,  within  the  limits  of  his  own  government; 
was  the  image  of  his  sovereign,  and,  in  practice  at  least,  and 
in  popular  opinion  also,  absolute.  The  only  restraints  upon 
his  acts  were  his  instructions,  and  accountability  to  the  king; 
but  the  royal  instructions,  and  the  residenday  or  account  of  his 
transactions,  which  the  governor  was  obliged  to  give,  were  not 
properly  legal  limitations  upon^his  power,  but  rather  directions 
for  the  exercise  of  his  discretion,  and  securities  for  his  good  be- 
havioi'r. 
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Every  nati<m  has  Its  own  maimer  of  secuxingf  the  fidelitj  of 
ity  agents.  Free  governments  are  constructed  upon  the  prin- 
ciple of  entrusting  as  little  power  as  possible,  and  providing 
against  its  abuse  prtvm^»dy  by  all  species  of  checks  and  limi- 
tations. Arbitrary  ones  proceed  upon  the  principle  of  bestow- 
ing ample  powers  and  ^extensive  discretiixi,  and  guarding 
against  their  abuse  by  prompt  and  strict  accountabOity  and 
severe  punishment  Both  have  been  invented  by  mankind  fiir 
purposes  of  mutual  defence  and  common  justice,  but  the  per- 
vading spirit  of  the  one  is  preventioe^  of  the  other  vmdieatory. 

How  absurd  would  it  be,  then,  to  apply  the  maxims  of  the 
ope  government  to  the  acts  of  the  other.  As  well  might  wet 
judge  the  life  of  Pythistgoras  by  the  law  of  the  New  Testa- 
ment, or  the  philosophy  of  Zoroaster  by  that  of  Newton ; .  as 
subject  the  administration  of  a  Spanish  governor  to  the  test  of 
magna  charta,  the  bill  of  rights,  the  habeas  corpus  act,  or  the 
principles  of  American  constitutional  law. 

Even  the  laws  of  the  Indies,  obscure,  perplexed,  and  some- 
times even  unintelligible  as  thev  are,  hardly  reached  across 
the  ocean;  and  the  decline  of  the  Spanish,  like  that  of  the  Ro- 
man empire,  was  marked  by  the  abioluHsm  of  the  distant  jHre- 
fect& 

Nor  were  the  offices  of  captain  general,  intendant  or  sub- 
delegate,  sinecures.  Entrusted  with  the  command  and  defence 
of  remote  and  e;xposed  possessions;  often  reduced  to  the  great- 
est  extremities,  for  the  want  of  money  and  supplies;  neglected 
by  the  feeble  government  of  the  mother  country,  they  were 
yet  expected  to  guard  the  colony,  and  ex;ecute  the  most 
rigorous  system  of  monopoly,  amid  greedy  neighlwurs  and  an 
impoverished  people.  They  were  frequently  obliged  to  create 
.their  own  resources;  and^some  idea  of  their  difficulties,  and 
the  devotion  and  address  which  surmounted  them,  may  be 
fetmed  by  remembering  how  long  the  able  but  cruel  Morilla 
protracted  a  desperate  warfare,  amid  every  snecies  of  distress 
and  destitution. 

Their  first  duty  was  to  preserve  his  catholic  majesty's  pro- 
vince, ccnunitted  to  their  caie ;  and  if  they  did  it,  and  could 
only  do  it  by  some  invasions  of  the  fisc,  or  dilapidations  of  the 
royal  domain ;  does  it  lie  with  us  to  0Dm|dain  of  Uieir  gdelity  to 
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him,  and  vitiate  those  titles  which  were  devised  from  a  law 
above  all  others — necessity  1  Vide  White's  Land  Laws,  2S6 ; 
7  Ex.  Doc.  p.  2,  1824,  1825.  Also,  MS.  Extracts  from  Cd. 
M'Kee's  Correspondence..  See  also  the  letter  of  Grov.  Chester 
to  the  Earl  of  Dartmouth,  MS.  Letter  Book,  West  Florida, 
18th  Nov.  1776,  p.  34. 

This  general  outline  of  the  treaty,  the  negotiations  which 
led  to  it,  the  objects  of  the  contracting  parties,  cannot  fail  to  be 
considered  by  the  court  in  the  adjudication  of  every  case  pre- 
sented to  it.  If  it  be  considered,  as  it  has  been  proved  and 
admitted  in  part  in  another  case  decided  at  the  last  term,  that 
the  treaty  itself  operated  as  a  confirmation  of  every  legitimate 
and  valid  title  which  **  emanated  from  his  catholic  majesty,  or 
his  lawful  authorities  prior  to  the  24th  of  January  1818;''  it 
only  remains  to  be  shown  that  this  was  such  a  title. 

Juan  Percheman  was  an  officer  in  the  Spanish  service  at 
the  period  of  the  invasion  of  that  province  in  1812,  1813.  He 
was  referred  to  by  name  in  the  royal  despatch,  and  this  grant 
was  made  in  absolute  property  to  him  as  a  remuneration  for 
his  services. 

How  is  it  attempted  by  the  government  agents  to  defeat  so 
just  and  equitable  a  claim  1  The  first  ground  taken  is,  that 
^Uhecopyof  the  grant  is  not  admissible  evidence;  but  the 
original  ought  to  have  been  produced  and  proved.** 

This  involves  the  question,  what  is  a  copy,  and  what  an 
original,  under  the  Spanish  government ;  as  defined  by  the 
Spanish  laws.  This  is  a  paper  certified  by  the  escribano  of 
government  to  be  a  full  copy  of  the  petition  and  decree  of  the 
governor  of  East  Florida.  It  is,  in  fact,  the  original  grant. 
The  petition  and  decree  of  the  governor  are  preserved  in  the 
office  of  the  escribano,  are  placed  there  in  paper  books  as  com- 
posing the  dUUgmcias  of  his  office. 

These  papers  never  go  out,  any  more  than  the  notes  of  the 
surveyors,  upon  which  a  grant  issues  in  the  United  States. 
In  this  country  the  original  patent,  signed  by  the  governor  or 
president,  is  delivered  to  the  patentee,  and  the  copy  is  retained 
in  the  office.  Now,  if  we  are  asked  why  this  is  so^  the  answer 
is,  **  ita  lex  scripta  est"  It  is  the  law  and  the  custom  of  Spain 
and  her  provinces ;  and  it  would  be  as  reasonable  to  ask,  why 
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has  die  aoC  adopted  the  coaunon  law  of  England  t  The  de- 
cree of  the  goyemcv  hu  been  certified  under  his  seal  of  oflke, 
and  the  seal  and  signature  proved 

The  second  p(Hnt  relied  upon  by  the  agents  of  the  United 
States,  to  avoid  the  confirmation  of  this  grant,  i%  the  court  has 
not  jurisdiction^  the  claim  having  been  finally  settled  by  the 
rejection  of  the  register  and  receiver. 

If  the  title  was  confirmed  by  the  treaty,  which  is  the  su- 
preme law  of  the  land,  the  United  States  have  no  power  to 
create  a  tribunal  "  fin^y  to  reject  a  claim,"  without  an  appeal 
to  this  court.  Such  an  act  would  directly  violate  the  treaty, 
and  must  be  considered  void. 

The  decisions  of  the  commissioners  and  register  and  receiver 
have  never  been  considered  final  by  congress  itself.  In  every 
report  made  since  the  date  of  the  Louisiana  treaty  up(m  claims^ 
which  the  conunissioners  nominally  had  power  to  decide,  an 
act  of  congress  has  been  deemed  necessary  to -consummate  the 
tide. 

There  is  a  case  in  point  in  the  very  act  relating  to  the  report, 
in  which  it  is  contended  that  this  claim  has  been  finally  re- 
jected. 

The  first  section  of  the  act  of  congress  to  confine  U^  provide 
that  all  the  cases  except  those  subsequent  to  a  certain  period, 
are  confirmed  and  approved.  Here  the  government  agents 
have  two  horns  of  a  dilemma.  If  the  decrees  of  this  register 
and  receiver,  like  the  laws  of  the  Medes  and  Persians^  are  irre- 
versible, it  must  operate  both  ways.  It  will  not  do  for  any 
honest  government  to  say  it  is  final  when  in  our  favour,  older 
when  against  us.  If  the  proposition  be  maintained  that  a 
register  and  receiver  appointed  to  sell  lands,  and  who  were  not 
selected  with  reference  to ''their  ability  to  decide  those  delicate 
legal  questions,  have  been  invested  with  such  extraordinary 
powers,  over  the  rights  of  individuals ;  it  will  follow  of  course 
that  all  such  as  were  excluded  by  congress  were  improperly 
excluded,  and  the  decision  which  bars  the  hope  of  redress 
against  this  claim  will  give  confirmation  to  all  those  rejected. 
A  contrary  doctrine  would  involve  the  absurd  consequence  of 
the  assumption  by  congress  of  judicial  power,  and  of  its  bxer<^ 
cise  in  reversing  the  decisions  of  a  tribunal  vested  with  a|itb»* 
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rity  by  law  to  decide  in  the  last  resort,  or,  to  use  the  laitguage 
of  the  attorney-general,  *^  finally  to  decide."  The  register  and 
receiver  never  had  such  a  power,  and  it  was  not  competent  to 
congress  to  confer  it  without  a  palpable  violation  of  the  treaty. 
The  register  and  receiver  never  had  power  to  decide  this  case 
at  all,  and  consequently  could  not  have  rejected  it.  The  cases 
which  were  authorized  to  be  presented  to  commissioners,  di- 
vided themselves  into  two  classes,  one  of  which  the  commiss- 
ioners decided  subject  to  the  approval  of  congress,  and  the 
other  they  reported  to  the  secretary  of  the  treasury. 

This  was  regulated  by  the  quantity.  The  act  of  1822  re-  * 
quired  them  to  decide  claims  under  one  thousand  acres,  and 
report  all  over  that  quantity.  The  act  of  1823  increased  the 
quantity,  in  certain  cases,  to  three  thousand  five  hundred  acres. 
These  specified  cases  were  such  as  where  the  owners  were  in 
the  actual  possession  and  occupation  of  the  land  at  the  date  of 
the  treaty.  It  was  inteiided  to  give  a  preference  to  actual  oc- 
cupants, who  have  always  been  deservedly  favourites  with  the 
congress  of  the  United  States.  This  was  a  case  in  which  the 
owner,  Juan  Percheman,  was  not  in  possession  at  the  date  of 
the  treaty ;  and  consequently  the  register  and  receiver  could 
only  reporty  and  not  decide  his  case.  The  report  was  made, 
and  opposite  the  name  of  the  claimant  with  a  short  note  was 
written  ^^  rejected.''  In  this  state  this  case  was  presented  to 
congress.  It  is  evident  that  it  was  not  prepared  before  the 
register  and  receiver.  This  report  was  made  after  the  act  of 
1828.  That  act  disposed  of  all  claims  under  a  league  square, 
and  referred  all  over  that  quantity  to  the  courts  for  decision. 

This  brings  us  to  the  question  of  jurisdiction  in  this  case. 
It  is  contended  that  the  court  cannot  take  jurisdiction  of  any 
case  under  a  league  square.  That  is  admitted  imder  the  act 
of  1828.  This  is  a  very  different  case.  The  act  of  1830  did 
not  dispose  of  these  cases.  A  part  were  referred  by  the  first 
section  back  to  the  register  and  receiver,  requiring  them  to  re- 
port the  evidence.  Some  were  confirmed.  This  one  was 
rejected  without  the  power  to  reject,  because  it  was  over  one 
thousand,  and  under  three  thousand  five  hundred  acres,  with- 
out proof  of  actual  possession.  The  first  section  of  the  act  of 
1  ^^0  disposes  of  certain  Spanish  claims.    The  second,  of  cod- 


JANUARY  TERM  18SS.  8t 

[Ukiiled  Stfttes  t<  Pcrchemui.] 

fficling  Spanish  and  British  claims.  The  third,  of  British 
claims.  The  fourth  section  provides  that  **  idl  the  remaining 
claiins  which  have  been  presented  according  to  law,  and  not 
finally  acted  upon,  shall  be  adjudicated  and  finally  settled  upon 
the  conditions,  restrictions,  and  limitations  of  the  act  of  18^8." 
The  claim  of  Percheman  was  a  **  remaining  claim  not  finally 
acted  upon;**  because  I  have  shown  it  could  not  be  finally 
acted  upon  by  the  register  and  receiver.  It  was  one  of  those 
which  the  law  declared  should  be  adjudicated  upon  the  prin- 
ciples of  the  act  of  1828.  It  will  be  observed  by  the  coMrt, 
that  this  act  says  nothing  about  the  quantity  of  lano. 

The  question  then  arises,  which  must  be  decisive  of  the 
point  of  jurisdiction,  do  the  words  **  adjudicated  and  settled 
upon  the  conditions,  restrictions  and  limitations"  of  another 
law,  confine  the  quantity  to  the  amount  authorized  by  that 
law  t  All  these  relate  to  the  quo  modo  of  the  adjudication. 
The  eontUtUmi  are,  that  they  are  to  file  a  bill,  conduct  their 
case,  &c.  The  restrictions  are,  that  certain  evidence  shall  be 
admitted,  and  certain  dates  regarded.  The  limitatianSf  that 
they  shall  be  presented  within  a  certain  time.  All  these  re- 
late to  the  mode  of  conducting  the  cases  remaining.  This  is 
too  plain  to  require  argument 

The  third  point  relied  upon  by  the  United  States  is,  that  the 
land  was  conveyed  by  the  grantee  to  F.  P.  Sanchez.  Whether 
this  land  belcmgs  to  Percheman  or  Sanchez  must  be  perfectly 
immaterial  to  the  United  States.  If  confirmed  to  Percheman, 
it  operates  eo  instant!  as  a  confirmation  to  Sanchez.  The 
attempt  to  hunt  up  a  deed  conditional  or  absolute,  is  but  an 
expedient  to  avdd  the  trial  of  the  merits  of  the  case,  in  the 
favourable  decision  of  which  the  United  States,  as  a  ja^t 
government,  oug^t  to  feel  as  much  solicitude  as  in  the  per- 
foimance  of  the  most  sacred  national  obligation.  These  pleas 
in  abatement  and  technical  niceties,  may  serve  to  retard  the 
country,  impoverish  individuals,  prcnnote  htigation,  and  em- 
barrass public  justice,  at  the  expense  of  individual  rights  and 
public  faith.  They  never  can  receive  the  sanction  or  counte- 
nance of  this  court.  If  the  petition  had  been  filed  in  the  name 
of  Sanchez,  and  the  astuteness  of  the  government  agents  could 
have  discovered  the  point/  we  should  have  been  thrown  out  of 
Vof..VlI.— L 
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court,  because  possession  is  necessary  to  give  validity  to  a  deed, 
and  because'the  seal  is  to  the  name  of  the  attorney,  and  not  to 
that  of  the  grantee.  Such  a  deed  conveys  no  title,  and  might 
have  been  excluded*  The  record  shows,  however,  that  the 
contract  was  to  be  void  unless  the  title  was  confirmed.  The 
act  of  congress  for  182S,  dispenses  with  the  deraignment  of 
title;  and  this  case  is  to  be  decided  hot  only  according  to  **  the 
treaty,"  but  the  '*  proceedings  under  the  same."  That  act, 
being  one  of  the  proceedings  under  the  treaty,  diiqpenses  with 
the  production  of  deeds  firoip  the  grantee;  and  sub-proprietors 
have  a  right  to  file  their  petition  in  the  name  of  the  <Nriginal 
grantee. 

The  last  point  made  by  the  attorney-general  was,  that  the 
governor  had  no  right  to  grant.  This  question  has  been  raised 
in  every  Spanish  case. 

Such  a  point  could  not  have  been  expected,  in  the  &ce  of 
the  royal  order  commanding  him  to  grant  to  the  individual 
in  question  by  name.  This  question  was  settled  at  the  last 
term;  and  although  an  attempt  has  been  made  to  reverse  that 
decision  by  a  bill  in  congress,  the  judiciary  committee  put  the 
seal  upon  it  by  a  unanimous  rejection.  Upon  the  subject  of 
the  powers  of  Spanish  governments,  the  court  is  furnished  with 
translations  from  Soloozano's  Politica  Indiana.  This  author 
is  one  of  the  most  celebrated  of  the  Spanish  commentators. 
His  authority  was  considered  unquestionable  by  lord  Ellen- 
borough  in  the  court  of  king's  bench,  in  the  trial  of  The  Kiiig 
V.  Picton,  governor  of  Trinidad,  S  State  Trials. 

Mr  Chief  Justice  Marshall  delivered  the  ojHnion  of  the 
Court. 

lUs  is  an  appeal  from  a  decree  pronounced  by  the  judge  of 
the  superior  court  for  the  district  of  East  Florida,  confirming 
the  title  of  the  appellee  to  two  thousand  acres  of  4and  Ijring  in 
that  territory,  which  he  claimed  by  virtue  of  a  grant  from  the 
Spanish  governor,  made  in  December  1815.  The  title  laid 
before  the  district  court  by  the  petitioner,  consists  of  a  petition 
presented  by  himself  to  the  governor  of  East  Florida,  praying 
for  a  grant  of  two  thousand  acres  of  land  in  the  place  called 
Ockliwaha,  situated  on  the  margins  of  St  John's  river;  which 
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he  prajTB  for  in  pursuance  of  the  royal  order  of  the  S9th  of 
March  1815,  granting  lands  to  the  military  who  were  in  St 
Augustine  during  the  invasion  in  the  years  1812  and  181S; 
to  which  the  fidlowing  grant  is  attached. 

St  Augustine  of  Florida,  12th  of  December  1816.  Whereas 
this  officer,  the  party  interested,  by  the  two  certificates  inclosed, 
and  which  will  be  returned  to  him  for  the  purposes  which  may 
be  ccmvenient  to  him,  has  proved  the  services  which  he  ren- 
disred  in  the  defence  of  this  province,  and  in  consideration  also 
of  what  is  provided  in  the  royal  order  of  the  29th  of  March  last 
past,  which  he  cites,  I  do  grant  him  the  two  thousand  acres  of 
land  which  he  solicits,  in  absolute  property,  in  the  indicated 
place,  lo  which  effect  let  a  certified  copy  <k  this  petition  and 
decree  be  issued  to  him  firom  the  secretary's  office,  in  order  that 
it  may  be  to  him  in  all  events  an  equivalent  of  a  title  in  form. 

Estrada. 

In  a  copy  of  the  grant,  certified  by  Thomas  de  Aguilar, 
secretary  of  his  majesty's  government,  the  words  *^  which  docu- 
ments will  at  all  events  serve  him  as  a  title  in  form,**  are 
employed  instead  of  the  words  "  in  order  that  it  may  be  to  him 
in  ill  events  an  equivalent  of  a  title  in  form." 

The  petitioner  also  filed  his  petition  to  the  governor  for  an 
order  of  survey  dated  the  31st  of  December  1815,  which  was 
granted  on  the  same  day ;  and  a  certificate  of  Robert  M'Hardy, 
the  surveyor,  dated  the  20th  of  August  1813,  that  the  survey 
had  been  made. 

The  attorney  of  the  United  States  for  the  district,  in  his 
answer  to  this  petition,  states,  that  on  the  28th  of  November 
1823  the  petitioner  sold  and  conveyed  his  right  in  and  to  the 
said  tract  of  land  to  Francis  P.  Sanchez,  as  will  appear  by  the 
deed  of  conveyance  to  which  he  refers;  that  the  claim,  was 
presented  by  the  said  Francis  P.  Sanchez  to  the  register  and 
receiver,  while  acting  as  a  board  of  commissioners  to  ascertain 
claims  and  titles  to  land  in  East  Florida,  and  was  finally  acted 
upon  and  rejected  by  them,  as  .appears  by  a  copy  of  their  report 
thereon.  As  the  tract  claimed  by  the  petitioner  contains  less 
than  three  thousand  five  hundred  acres  of  land,  and  had  been 
reiected  hv  the  register  and  receiver  acting  as  a  board  of  com* 
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missioners,  the  attorney  contended  that  the  court  had  no  juris- 
diction  of  the  case. 

At  the  trial  the  counsel  for  the  claimant  offered  in  evidence 
a  copy  from  the  office  of  the  keeper  of  public  archives,  of  the 
original  grant  on  which  the  claim  is  fouqfded,  to  the  receiving 
of  which  in  evidence  the  attorney  for  the  United  States  object- 
ed, alleging  that  the  original  grant  itself  should  be  procured, 
and  its  execution  proved.  This  objection  was  overruled  by  the 
court,  and  the  copy  from  the  office  of  the  keeper  of  the  public 
archives,  certified  according  to  law,  was  admitted.  The  attor- 
ney for  the  United  States  excepted  to  this  opinion. 

It  a{qpears,  from  the  words  of  the  grant,  that  the  original  was 
not  in  possession'of  the  grantee.  The  decree  which  constitutes 
the  title,  appears  to  be  addressed  to  the  officer  of  the  govern- 
ment whose  duty  it  was  to  keep  the  originals  and  to  issue  a 
copy.  Its  language,  after  granting  in  absolute  property,  is, 
**  for  the  attainment  of  which  let  a  certified  cppy  of  this  petition 
and  decree  be  issued  to  him  from  the  secretary's  office,  in  order 
that  it  may  be  to  Mm  in  all  events  equivalent  to  a  title  in  form  ^ 
This  copy  is,  in  c  ontemplation  of  law,  an  original. 

It  appears  too  from  the  opinion  of  the  judge,  "  that  by  an 
express  statute  of  the  territory,  copies  are  to  be  received  in  evi- 
dence.** The  judge  added,  that  '^  wheYe  either  party  shall 
suggest  that  the  original,  in  the  office  of  the  keeper  of  the  pub- 
lic archives,  is  deemed  necessary  to  be  pxMluced  in  court,  on 
motion  therefor  a  subpoena  will  be  issued  by  order  of  the  court 
to  the  said  keeper  to  appear  and  produce  the  said  oriirinal  for 
examination." 

The  act  of  the  26th  of  May  1824,  "enabling  the  claimants 
pf  lands  within  the  limits  of  the  state  of  Missouri  and  territory 
of  iirkansas  to  institute  proceedings  to  try  the  validity  of  their 
claims,"  in  its  fourth  section,  makes  it  the  duty  of  **  the  keeper 
of  any  public  records  who  may  have  possession  of  the  records 
and  evidence  of  the  different  tribunals  which  have  been  consti- 
tuted by  law  for  the  adjustment  of  land  titles  in  Missouri,  as 
held  by  France,  upon  the  appUcation  of  any  person  or  persons 
whose  claims  to  lands  have  been  rejected  by  such  tribunals  or 
either  of  them^  or  on  the  application  of  any  person  interested^ 
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or  by  the  attorney  of  the  United  States  for  the  district  of  Mis- 
souriy  to  furnish  copies  of  such  evidence,  certified  under  his 
official  signature,  with  the  seal  of  office  thereto  annexed,  if 
there  be  a  seal  of  office." 

The  act  of  the  2Sd  of  May  1828,  supplementary  to  the 
several  acts  jMroviding  for  the  settlement  and  confirmation  of 
private  land  claims  in  Florida,  declares  in  its  sixth  section, 
that  certain  claims  to  lands  in  Florida,  which  have  not  been 
decided  and  finally  settled,  '*  shall  be  received  and  adjudi- 
cated by  the  judge  ^f  the  superior  court  of  the  district  within 
which  the  land  lies,  upon  the  petition  of  the  claimant,  accord- 
ing to  the  forms,  rules,  regulations,  conditions,  restrictions  and 
limitations  prescribed  by  (for)  the  district  and  claimants  in  the 
state  of  Missouri  by  act  oif  ccmgress  approved  May  26th,  1824, 
entitled  **  an  act  enabling  the  claimants,"  &c. 

The  copies  directed  by  the  act  of  1824  would  undoubtedly 
have  been  receivable  in  evidence  on  the  trial  of  claims  to  lands 
in  Missouri.  Every  reason  which  could  operate  with  congress 
for  applying  this  rule  of  evidence  to  the  courts  of  Missouri, 
operates  with  equal  force  for  applying  it  to  the  courts  of  Florida ; 
and  a  liberal  construction  €i  the  act  of  May  2Sd,  1828,  admits 
of  this  application. 

The  fourth  section  of  the  act  of  May  26th,  18S0, ''  to  provide 
for  the  final  settlement  of  land  claims  ih'Florida,"  adopts,  almost 
in  words,  the  provision  which  has  been  cited  from  the  sixth 
section  of  the  act  of  May  23d,  1828. 

Whether  these  acts  be  or  be  not  construed  to  authorize  the 
admission  of  the  copies  ofiered  in  this  cause;  we  think  that,  on 
general  principles  of  law,  a  copy  given  by  a  public  officer  whose 
duty  it  is  to  keep  the  original,  ought  to  be  received  in  evidence* 

We  are  all  satisfied  that  the  opinion  was  perfectly  correct, 
and  that  the  copies  ought  to  have  been  admitted. 

We  proceed  then  to  examine  the  decree  which  was  pro- 
nounced, confirming  the  title  of  the  petitioner. 

The  general  jurisdiction  of  the  courts  not  extending  to  suits 
against  the  United  States,  the  power  of  the  superior  court  for 
the  district  of  East  Florida  to  act  upon  the  claim  of  the  peti- 
tioner Percheman,  in  the  form  in  which  it  was  presented,  must 
be  specially  conferred  by  statute.     It  is  conferred,  if  at  all,  by 
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the  act  of  the  26th  of  May  1830,  entitled  *<an  act  to  provide 
for  the  final  settlement  of  land  claims  in  Florida.^  The  fourth 
section  of  ^at  act  enacts  **  that  all  the  remaining  claims  which 
have  been  presented  according  to  law,  ami  notJinaUy  acted  upon^ 
shall  be  adjudicated  and  finally  settled  upon  the  same  c<mdi* 
tions,  restrictions  and  limitations,  in  every  respect,  as  are  pre- 
scribed by  the  act  of  congress  approved  the  S3d  of  May  1828, 
entitled  **  an  act  supplementary,"  &c. 

The  claim  of  the  petitioner,  it  is  admitted«  **  had  been  pre- 
sented according  to  law;''  but  the  attorney  for  the  United 
States  contended,  that  ^^  it  had  been  finally  acted  upon.'*  The 
jurisdiction  of  the  court  depends  on  the  correctness  of  the  alle- 
gation. In  support  of  it,  the  attorney  for  the  United  States 
produced  an  extract  from  the  books  of  the  register  and  receiver 
acting  as  commissioners  to  ascertain  claims  and  titles  to  land 
in  East  Florida,  from  which  it  appears  that  this  claim  was  pre- 
sented by  Francis  P.  Sanchez,  assignee  of  the  petitioner,  on 
which  the  following  entry  was  made.  ^*  In  the  memorial  of 
the  claimant  to  this  board,  he  speaks  of  a  survey  made  by 
authority  in  1819.  If  this  had  been  produced,  it  would  have 
furnished  some  support  for  the  certificate  of  Aguilar.  As  it  is, 
we  reject  the  claim." 

Is  this  rejection  a  final  action  on  the  claim,  in  the  sense  in 
which  those  words  are  used  in  the  act  of  the  26th  of  May  18301 

In  pursuing  this  inquiry,  in  endeavouring  to  ascertain  the 
intention  of  congress,  it  may  not  be  improper  to  review  the  acts 
which  have  passed  on  the  subject,  in  connexion  with  tlie  actual 
situation  of  the  persons  to  whom  those  acts  relate. 

Florida  was  a  colony  of  Spain,  the  acquisition  of  which  by 
the  United  States  was  extremely  desirable.  It  was  ceded  by 
a  treaty  concluded  between  the  two  powers  at  Washington,  on 
the  22d  day  of  February  1819. 

The  second  article  contains  the  cession,  and  enumerates  its 
objects.  The  eighth  contains  stipulations  respecting  the  titles 
to  lands  in  the  ceded  territory. 

It  may  not  be  unworthy  of  remark,  that  it  is  very  unusual, 
even  in  cases  of  conquest,  for  the  conqueror  to  do  more  than 
to  displace  the  sovereign  and  assume  dominion  over  the  coun- 
try.    The  modem  usage  of  nations,  which  has  become  law, 


JANUARY  TERM  18SS.  87 

[United  States  r.  Perebeneii.] 

would  be  violated;  that  aente  of  justice  and  of  right  which  is 
acknowledged  and  felt  by  the  whole  ciyilized  world  would  be 
outraged,  if  private  property  should  be  generally  c<»fiscated, 
and  private  rights  annulled;  The  people  change  their  alle- 
giance ;  their  relation  to  their  ancient  sovereign  is  dissolved : 
but  their  relations  to  each  other,  and  their  rights  of  property, 
remain  undisturbed.  If  this  be  the  modem  rule  even  in  cases 
of  conquest,  who  can  doubt  its  application  to  the  case  of  an 
amicable  cession  of  territcnryl  Had  Florida  changed  its  sov- 
ereign by  an  act  containing  no  stipulation  respecUng  the  pro- 
perty of  individuals,  the  right  of  property  in  all  those  who 
became  subjects  or  citizens  of  the  new  government  would  have 
been  unaffected  by  the  change.  It  would  have  remained  the 
same  as  under  the  ancient  sovereign.  The  language  of  the 
second  article  conforms  to  this  general  principle.  "  His  catholic 
majesty  cedes  to  the  United  States  in  full  property  and  sover- 
eignty, all  the  territories  which  belong  to  him  sitiiated  to  the 
eastward  of  the  Mississippi,  by  the  name  of  £ast  and  West 
Florida."  A  cession  of  territory  is  never  understood  to  be  a 
cession  of  the  property  belonging  to  its  inhabitants.  The  king 
cedes  that  only  which  belonged  to  him.  Lands  he  had  pre- 
viously granted,  were  not  his  to  cede.  Neither  party  could 
80  understand  the  cession.  Neither  party  could  consider  itself 
as  attempting  a  wrong  to  individuals,  condemned  by  the  prac- 
tice of  the  whole  civilized  world.  The  cession  of  a  territory 
by  its  name  from  one  sovereign  to  another,  conveying  the  com- 
pound idea  of  surrendering  at  the  same  time  the  lands  and  the 
people  who  inhabit  them,  would  be  necessarily  understood  to 
pass  the  sovereignly  only,  and  not  to  interfere  with  private 
property.  If  this  could  be  doubted,  the  doubt  would  be  re- 
moved by  the  particular  enumeration  which  follows.  **  The 
adjacent  islands  dependent  on  said  provinces,  all  public  lots 
and  squares,  vacant  lands,  public  edifices,  fortifications,  barracks 
and  other  buildings  which  are  not  private  property,  archives 
and  documents  which  relate  directly  to  the  property  and 
sovereignty  of  the  said  provinces,  are  included  in  this  article." 
This  special  enumeration  could  not  have  been  made,  had 
the  first  clause  of  the  article  been  supposed  to  pass  not  only  the 
objects  thus  enumerated,  but  private  property  also.    The  grant 
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of  buildings  t^ould  not  have  been  limited  by  the  words  **  which 
are  not  private  property,''  had  private  property  been  included 
in  the  cession  of  the  territory. 

This  state  of  things  ought  to  b^  kept  in  view  when  we  con- 
strue the  eighth  article  of  the  treaty,  and  the  acts  which  have 
been  passed  by  congress  for  the  ascertainment  and  adjustment 
of  titles  acxiuired  under  the  Spanish  government.  That  article 
in  the  English  part  of  it  is  in  these  words.  **  All  the  grants 
of  land  made  before  the  24th  of  January  1818  by  his  catholic 
majesty,  or  by  his  lawful  authorities^  in  the  said  territories 
ceded  by  his  majesty  to  the  United  States,  shall  be  ratified  and 
confirmed  to  the  persons  in  possession  of  the  lands,  to  the  same 
extent  that  the  same  grants  would  be  valid  if  the  territories 
had  remained  under  the  dominion  of  his  catholic  majesty." 

This  article  is  apparently  introduced  on  the  part  of  Spain, 
and  must  be  intended  to  stipulate  expressly  for  that  security  to 
private  property  which  the  laws  and  usages  of  nations  would, 
without  express  stipulation,  have  conferred.  No  construction 
which  would  impair  that  security  further  than  its  positive 
words  require,  would  seem  to  be  admissible.  Without  it,  the 
titles  of  individuals  would  remain  as  valid  under  the  new  go- 
vernment as  they  were  under  the  old;  and  those  titles,  so  far 
at  least  as  they  were  consmnmate,  might  be  asserted  in  the 
courts  of  the  United  States,  independently  of  this  article. 

The  treaty  was  drawn  up  in  the  Spanish  as  well  as  in  the 
English  language.  Both  are  originals,  and  were  unquestion- 
ably intended  by  the  parties  to  be  identical.  The  Spanish  has 
been  translated,  and  we  now  understand  that  the  article,  as 
expressed  in  that  language,  is,  that  the  grants  ^'  shall  remain 
ratified  and  confirmed  to  the  persons  in  possession  of  them,  to 
the  same  extent,  fcc.,** — thus  conforming  exactly  to  the  uni- 
versally received  doctrine  of  the  law  of  nations.  If  the  English 
and  the  Spanish  parts  can,  without  violence,  be  made  to  agree, 
that  construction  which  establishes  this  conformity  ought  to 
prevail.  If,  as  we  think  must  be  admitted,  the  security  of 
private  property  was  intended  by  the  parties;  if  this  security 
would  have  been  complete  without  the  article,  the  United 
States  could  have  no  motive  for  insistln);^  on  the  interposition 
of  government  in  order  to  give  validity  lo  titles  which,  according 
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U>  the  UfHiges  of  the  civilized  world,  were  already  valid. 
No  violence  is  done  to  the  language  of  the  treaty  by  a  con- 
struction which  conforms  the  English  and  Spanish  to  each 
other.  Although  the  words  **  shall  be  ratified  and  confirmed,'* 
are  properly  the  words  of  contract,  stipulating  for  some  future 
legislative  act;  they  are  not  necessarily  so.  They  may  import 
that  they  **  shall  be  ratified  and  confirmed"  by  force  of  the 
instrument  itself.  When  we  observe  that  in  the  counterpart  of 
the  same  treaty,  executed  at  the  same  time  by  the  same  par- 
ties, they  are  used  in  this  sense,  we  think  the  construction 
proper,  if  not  unavoidable. 

In  the  case  of  Foster  v.  Elam,  2  Peters,  253,  this  court  con- 
sidered these  words  as  importing  contract.  The  Spanish  part 
of  the  treaty  was  not  then  brought  to  our  view,  and  we  then 
supposed  that  there  was  no  variance  between  them.  We  did 
not  suppose  that  there  was  even  a  formal  difference  of  express- 
ion in  the  same  instrument,  drawn  up  in  the  language  of  each 
party.  Had  this  circumstance  been  known,  we  believe  it 
would  have  produr4»,d  the  construction  which  we  now  give  to 
tlie  article. 

This  understanding  of  the  Article,  must  enter  into  our  con- 
struction of  the  acts  of  congress  on  the  subject. 

The  United  States  had  acquired  a  territory  containing  near 
thirty  millions  of  acres,  of  which  about  three  millions  had  pro- 
bably been  granted  to  individuals.  The  demands  of  the  trea- 
sury, and  the  settlement  of  the  territory,  required  that  the 
vacant  lands  should  be  brought  into  the  market;  for  which 
purpose  the  operations  of  the  land  office  were  to  be  extended 
into  Florida.  The  necessity  of  distinguishing  the  vacant  from 
the  appropriated  lands  was  obvious;  and  this  could  be  effected 
only  by  adopting  means  to  search  out  and  ascertain  pre-existing 
titles.  This  seems  to  have  been  the  object  of  the  first  legisla- 
tion of  congress. 

On  the  8th  of  May  1822,  an  act  was  passed,  ^'  lor  ascertcun- 
ing  claims  and  titles  to  land  within  the  territory  of  Florida.'' 

The  first  section  directs  the  appointment  of  commissioners 
for  the  purpose  of  aecertaxning  the  claims  and  titles  to  lands 
within  the  territory  of  Florida,  as  acquired  by  the  treaty  of  the 
22d  of  February  1819. 
Vol.  VII.— M 
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It  would  seem  from  the  title  of  the  act,  and  from  this  decla* 
ratory  section,  that  the  object  for  which  these  commissioners 
were  appointed,  was  the  ascertainment  of  these  claims  and 
titles.  That  they  constituted  a  board  of  inquiry,  not  a  court 
exercising  judicial  power  and  deciding  finally  on  titles.  By 
the  act  **  for  the  establishment  of  a  territorial  government  in 
Florida,"  previously  passed  at  the  same  session,  superior  courts 
had  been  established  in  East  and  West  Florida,  whose  juris- 
diction extended  to  the  trial  of  civil  cause's  between  individuals. 
These  commissioners  seem  to  have  been  appointed  for  the  spe- 
cial purpose  of  procuring  promptly  for  congress  that  informa- 
tion which  was  required  for  the  immediate  operations  of  the 
land  office.  In  pursuance  of  this  idea,  the  second  section 
directs  that  all  the  proceedings  of  the  commissioners,  the  claims 
admitted,  with  those  rejected,  and  the  reason  of  their  admission 
and  rejection,  be  recorded  in  a  well  bound  book,  and  forwarded 
to  the  secretary  of  the  treasury  to  be  submitted  to  congress. 
To  this  desire  for  immediate  information  we  must  ascribe  the 
short  duration  of  the  board.  Their  session  for  East  Florida 
was  to  terminate  on  the  last  of  June  in  the  succeeding  year; 
but  any  claims  not  filed  previous  to  the  Slst  of  May  in  that 
year  to  be  void,  and  of  none  effect. 

These  provisions  show  the  soUcitude  of  congress  to  obtain, 
with  the  utmost  celerity,  that  information  which  ought  to  be 
preliminary  to  the  sale  of  the  pubUc  lands.  The  provision, 
that  claims  not  filed  with  the  commissioners  previous  to  the 
30th  of  June  1823  should  be  void,  can  mean  only  that  they 
should  be  held  so  by  the  commissioners,  and  not  allowed  l^ 
them.  Their  power  should  not  extend  to  claims  filed  after- 
wards. It  is  impossible  to  suppose  that  congress  intended  to 
forfeit  real  titles  not  exhibited  to  their  commissioners  within 
so  short  a  period. 

The  principal  object  of  this  act  is  further  illustrated  by  the 
sixth  section,  which  directed  the  appointment  of  a  surveyor 
who  should  survey  the  country;  taking  care  to  have  surveyed 
and  marked,  and  laid  down  upon  a  general  plan  to  be  kept  in 
his  office,  the  metes  and  boimds  of  the  claims  admitted. 

The  fourth  section  might  seem  in  its  language  to  invest  the 
commiRsioners  with  judicial  powers,  and  to  enable  them  to  de- 
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cide  as  a  court  in  the  first  instance,  for  or  against  the  title  in 
cases  brought  before  them;  and  to  make  such  decision  final  if 
approved  by  congress.  It  directs  that  the  **  said  commissioners 
shall  proceed  to  examine  and  determine  on  the  validity  of  said 
patents^"  &c.  I^  however,  the  preceding  part  of  the  section 
to  which  this  clause  refers  be  considered,  we  shall  find  in  it 
almost  conclusive  reason  for  the  opinion  that  the  examination 
and  determination  they  were  to  make,  had  relation  to  the  pur- 
pose of  the  act,  to  the  purpose  of  quieting  speedily  those  whose 
titles  were  free  from  objection,  and  procuring  that  information 
which  was  necessary  for  the  safe  operation  of  the  land  ofilce; 
not  for  the  ultimate  decision,  which,  if  adverse,  should  bind 
the  proprietor.  The  part  of  the  section  describing  the  claims 
into  the  validity  of  which  the  commissioners  were  to  examine, 
and  on  which  they  were  to  determine,  enacts,  that  every  person, 
&c.  claiming  title  to  lands  under  any  patent,  &c.  ^^  which 
were  valid  under  the  Spanish  government,  or  by  the  law  of 
nations^  and  which  are  not  rejected  by  the  treaty  ceding  the 
territory  of  East  and  West  Florida  to  Uie  United  States,  shall 
file,  iLc."* 

Is  it  possible  that  congress  could  design  to  submit  the  valid- 
ity of  titles,  which  were  **  valid  under  the  Spanish  government, 
or  by  the  law  of  nations,''  to  the  determination  of  these  com- 
missionerst 

It  was  necessary  to  ascertain  these  claims,  and  to  ascertain 
their  location,  not  to  decide  finally  upon  them.  The  powers 
to  be  exercised  by  the  commissioners  under  these  words,  ought 
therefore  to  be  limited  to  the  object  and  purpose  of  the  act. 

The  fifth  section,  in  its  terms,  enables  them  only  to  examine 
into  and  confirm  the  claims  before  them.  They  were  author- 
ized to  confirm  those  claims  only  which  did  not  exceed  one 
thousand  acres. 

From  this  review  of  the  original  act,  it  results,  we  think, 
that  the  object  for  which  this  board  of  commissioners  was  ap- 
pointed, was  to  examine  into  and  report  to  congress  such  claims 
as  ought  to  be  confirmed;  and  their  refusal  to  report  a  claim 
for  confirmation,  whether  expressed  by  the  term  ^^  rejected,"  or 
in  anv  other  manner,  \h  not  to  be  considered  as  a  final  judicial 
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decision  on.  the  claim,  binding  the  title  of  the  party;  but  as  a 
rejection  for  the  purposes  of  the  act. 

This  idea  is  strongly  supported  by  a  consideration  of  the 
manner  in  which  the  commissioners  proceeded,  and  by  an  ex- 
amination of  the  proceedings  themselves,  as  exhibited  in  the 
reports  to  congress. 

The  commissioners  do  not  appear  to  have  proceeded  with 
open  doors,  deriving  aid  from  the  argument  of  counsel,  as  is 
the  usage  of  a  judicial  tribunal,  deciding  finally  on  the  rights 
of  parties  :  but  to  have  pursued  their  inquiries  like  a  board  of 
commissioners,  making  those  preliminary  inquiries  which  would 
enable  the  government  to  open  its  land  office;  whose  inquiries 
would  enable  the  government  to  ascertain  the  great  bulk  of 
titles  which  were  to  be  confirmed,  not  to  decide  ultimately  on 
the  titles  which  those  who  had  become  American  citizens 
legally  possessed. 

On  the  3d  of  March  18£5,  congress  passed  a  supplementary 
act,  which  also  provided  for  the  survey  and  disposal  of  the 
public  lands  in  East  Florida.  It  authorizes  the  appointment 
of  a  separate  board  of  commissioners  for  East  Florida,  and 
empowers  the  commissioners  to  continue  their  sessions  until 
the  second  Monday  in  the  succeeding  February,  when  they 
were  to  return  their  proceedings  to  the  secretary  of  the  treasury. 

This  act  dispenses  with  the  necessity  of  deducing  title  from 
the  original  grantee,  and  authorizes  the  commissioners  to  de- 
cide on  the  validity  of  all  claims  derived  from  the  Spanish 
government  in  favour  of  actual  settlers,  where  the  quantity 
claimed  does  not  exceed  three  thousand  five  himdred  actes. 
The  act  "  to  extend  the  time  for  the  settlement  of  private  land 
claims  in  the  territory  of  Florida,''  passed  on  the  28th  of  Feb- 
ruary 1824,  enacts  that  no  person  shall  be  deemed  an  actual 
settler,  '^  unless  such  person,  or  those  under  whom  he  claims 
title,  shall  have  been  in  the  cultivation  or  occupation  of  the 
land,  at  and  before  the  period  of  the  cession." 

On  the  8th  of  February  1827,  congress  passed  an  act  ex- 
tending the  time  for  receiving  private  >  land  claims  in  Florida, 
and  directing  them  to  be  filed  on  or  before  the  1st  day  of  the 
following  November,  with  the  register  and  recei^r  of  the  dis- 
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trict;  '^  whose  duty  it  shall  be  to  report  the  same  with  their 
decisioa  thereon,"  on  or  before  the  1st  day  of  January  1828,  to 
be  laid  before  congress  at  the  next  session. 

These  acts  are  not  understood  to  vary  the  powers  and  duties 
of  the  tribunals  authorized  to  settle  and  confirm  these  private 
land  claims. 

On  the  23d  of  May  1828  an  act  passed  supplementary  to  the 
several  acts  providing  for  the  settlement  and  confirmation  of 
private  land  claims  in  Florida. 

This  act  continues  the  power  of  the  register  and  receiver  till 
the  first  Monday  in  the  following  December,  when  they  are  to 
make  a  final  report;  after  which  it  shall  not  be  lawful  for  any 
of  the  claimants  to- exhibit  any  further  evidence  in  support  of 
their  claims. 

The  sixth  section  of  this  act  transfers  to  the  court  all  claims 
^  which  shall  not  be  decided  and  finally  settled  under  the  fore- 
going provisions  of  this  act,  containing  a  greater-  quantity  of 
land  than  the  commissioners  were  authorized  to  decide,  and 
above  the  amount  confirmed  by  this  act,  and  which  have  not 
been  reported  as  antedated  or  forged,"  and  declares  that  they 
"  shall  be  received  and  adjudicated  by  the  judge  of  the  district 
court  in  which  the  land  lies,  upon  the  petition  of  the  claimant, 
according  to  the  forms,"  &c.  **  prescribed,"  &c.  by  act  of  con- 
gress approved  May  26th,  1824,  entitled  **  an  act  eiiabling  the 
claimants  to  land  within  the  limits  of  the  state  of  Missouri  and 
territory  of  Arkansas  to  institute  proceedings,"  &c.  A  proviso 
excepts  from  the  jurisdiction  of  the  court  any  claim  annulled  by 
the  treaty  or  decree  of  ratification  by  the  king  of  Spain,  or  any 
claim  not  presented  to  the  commissioners  or  register  and  receiver. 

The  thirteenth  section  enacts  that  the  decrees  which  may 
be  rendered  by  the  district  "br  supreme  court  **  shall  be  conclu- 
sive between  the  United  States  and  the  said  claimants  only, 
and  shall  not  affect  the  interests  of  third  persons." 

In  all  the  acts  passed  upon  this  subject  previous  to  that  of 
May  1830,  the  decisions  of  the  commissioners,  or  of  the  register 
and  receiver  acting  as  commissioners,  have  been  confirmed. 
Whether  these  acts  aflbrm  those  decisions  by  which  claims  are 
rejected,  as^  well  as  those  by  which  they  are  recommended  for 
confirmation,  admits  of  some  doubt:  whethei    a   rejectimu 
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amounts  to  more  than  a  refusal  to  recommend  for  confirmation, 
may  be  a  subject  for  serious  inquiry:  however  this  may  be,  we 
think  it  can  admit  of  no  doubt  that  the  decision  of  the  com- 
missioners was  conclusive  in  no  case  until  confirmed  by  an  act 
of  congress.  The  language  of  these  acts,  and  among  others 
that  of  the  act  of  1828,  would  indicate  that  the  mind  of  con- 
gress was  directed  solely  to  the  confirmation  of'  claims,  not  to 
their  annulment  The  decision  of  this  question  is  not  neces- 
sary to  this  case.  The  claim  of  the  petitioner  was  not  con- 
tained in  any  one  of  the  reports  which  have  been  stated. 

On  the  26th  of  May  18S0,  congress  passed  ^*  an  act  to  pro- 
vide for  the  final  settlement  of  land  claims  in  Florida."  This 
act  contains  the  action  of  congress  on  the  report  of  the  14th  of 
January  18S0,  which  contains  the  rejection  of  the  claim  in 
question.  The  first  section  confirms  all  the  claims  and  titles 
to  land  filed  before  the  register  and  receiver  of  the  land  office 
under  one  league  square,  which  have  been  decided  and  recom- 
mended for  confirmation.  The  second  section  confirms  all  the 
conflicting  Spanish  claims,  recommended  for  confirmation  as 
valid  titles. 

The  third  confirms  certain  claims  derived  firom  the  former 
British  government,  and  which  have  been  recommended  for 
confirmation. 

The  fourth  enacts  ^'  that  all  remaining  claims  which  have 
been  presented  according  to  law,  and  not  finally  acted  upon, 
shall  be  adjudicated  and  finally  settled  upon  the  same  condi- 
tions,**  &c. 

It  is  apparent  that  no  claim  was  finally  acted  upon  until  it 
had  been  acted  upon  by  congress;  and  it  is  equally  apparent 
that  the  action  of  congress  on  the  report  containing  this  claim, 
is  c<»ifined  to  the  confirmation  of  those  titles  which  were  re- 
cmnmended  for  confirmation.  Congress  has  not  passed  on 
those  which  were  rejected.  They  were,  of  consequence,  ex- 
pressly submitted  to  the  court. 

The  decision  of  the  register  and  receiver  could  not  be  con- 
clusive for  another  reason.  Their  power  to  decide  did  not 
extend  to  claims  exceeding  one  thousand  acres,  unless  the 
claimant  was  an  actual  settler':  and  it  is  not  pretended  that 
either  the  petitioner,  or  Francisco  de  Sanchez,  his  assignee. 
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WBst  A  settler,  as  described  in  the  third  section  of  the  act  of 
18S4. 

The  rejection  of  this  claim,  then,  by  the  register  and  re- 
ceiver did  not  withdraw  it  fix)m  the  jurisdiction  of  the  e5urt, 
nor  constitute  any  bar  to  a  judgment  on  the  case  according  to 
its  merits. 

An  objection  not  noticed  in  the  decree  of  the  territorial 
court,  has  been  urged  by  the  attorney-general ;  and  is  entitled 
to  serious  c<»sideration«  The  governor,  it  is  said,  was  em- 
powered by  the  royal  order  on  which  the  grant  professes  to  be 
founded,  to  allow  to  each  person  the  quantity  of  land  estab- 
lished by  regulation  in  the  province,  agreeably  to  the  number 
of  persons  composing  each  family. 

The  presumption  arising  from  the  grant  itself  of  a  right  to 
make  it,  is  not  directly  controverted ;  but  the  attorney  insists 
that  the  documents  themselves  prove  that  the  governor  has 
exceeded  his  authority. 

Papers  translated  from  a  foreign  language,  respecting  the 
transactions  of  foreign  officers,  with  whose  powers  and  autho- 
rities we  are  not  well  acquainted,  containing  uncertain  and 
incomplete  references  to  things  well  understood  by  the  parties, 
but  not  understood  by  the  court;  should  be  carefully  examined 
befOTe  we  pronounce  that  an  officer,  holdmg  a  high  place  of 
trust  and  confidence,  has  exceeded  his  authority. 

The  objection  rests  on  the  assumption  that  the  grant  to  the 
petitioner  is  founded  entirely  on  the  allowance  made  in  the 
royal  order  of  the  29lh  of  March  1815,  at  the  request  of  the 
governor  of  East  Florida ;  and  the  petition  to  the  govemcNr 
undoubtedly  affords  strong  ground  for  this  assumption;  but 
we  are  fiur  from  thinking  it  conclusive.  The  petitioner  says, 
'*that,  in  virtue  of  the  bounty  in  lands  which,  pursuant  to  his 
royal  order  of  the  29th  of  March  of  the  present  year,  the  king 
grants  to  the  military  who  were  of  this  place  in  the  time  of  the 
invasion  which  took  place  in  the  years  1812  and  1813,  and 
your  petitioner  considering  himself  as  being  comprehended  in 
the  said  sovereign  resolution,  as  it  is  proved  by  the  annexed 
certificates  of  his  lordship  brigadier  Don  Sebastian  Kindelan, 
and  by  that  which  your  lordship  thought  proper  to  provide 
herewith,  which  certificates  express  the  merits  and  services 
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rendered  by  your  petitioner  at  the  time  of  the  siege,  in  conse- 
quence of  which  said  bounties  were  granted  to  those  who  de- 
served them;"  ^Hherefore  he  most  respectfully  supplicates 
your  lordship  to  grant  him  two  thousand  acres  of  land  in  the 
place,"  &c.  The  governor  granted  the  two  thousand  acres  of 
land  for  which  the  petitioner  prays. 

The  attorney  contends  that  the  royal  order  of  the  29th  of 
March  1815,  empowered  the  governor  to  grant  so  much  land 
only,  as,  according  to  the  estabUshed  rules,  was  allowed  to 
each  settler.  This  did  not  exceed  one  hundred  acres  to  the 
head  of  a  family,  and  a  smaller  portion  for  each  member  of  it. 
The  extraordinary  facts  that  an  application  for  two  thousand 
acres  should  be  founded  on  an  express  power  co  grant  only 
one  hundred;  that  this  application  should  be  accompanied  by 
no  explanation  whatever;  and  that  the  grant  should  be  made 
without  hesitation,  as  an  ordinary  exercise  of  legitimate  autho- 
rity, are  circumstances  well  calculated  to  excite  some  doubt 
whether  the  real  character  of  the  transaction  is  understood, 
and  to  suggest  the  propriety  of  further  examination. 

The  royal  order  is  founded  on  a  letter  from  governor  Kinde- 
Ian  to  the  captain-general  of  Cuba,  in  which  he  recommends 
the*miUtia  as  worthy  the  gifts  to  which  the  supreme  govenun: 
may  think  them  entitled ;  ^^  taking  the  hberty  of  recommend- 
ing the  granting  of  some,  which  may  be  as  follows :  to  each 
officer  who  has  been  in  actual  service  in  said  militia,  a  royal 
commission  for  each  grade  he  may  obtain  as  provincial,  and  to 
the  soldiers  a  certain  quantity  of  land  as  established  by  regula- 
tion in  this  province,  agreeably  to  the  number  of  persons  com- 
posing each  family,  and  which  gifts  can  also  be  exclusively 
made  to  the  married  officers  and  soldiers  of  the  said  third  bat- 
talion of  Cuba.*' 

The  words  **  and  which  gifts,"  &c.  in  the  concluding  part 
of  the  sentence,  would  seem  to  refer  to  that  part  which  asks 
lands  for  the  soldiers  of  the  militia ;  and  yet  it  is  unusual  in 
land  bounties  for  military  service,  to  bestow  the  same  quantity 
cm  the  officers  as  on  the  soldiers. 

But  be  this  as  it  may,  the  application  of  governor  Kindelan 
is  confined  to  the  privates  who  served  in  the  roiUtia,  and  to  the 
married  officers  and  soldiers  of  the  third  battalion  of  Cuba. 
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The  petitioner  was  in  neither  of  these  corps.     He  was  an  en- 
sign of  the  corps  of  dragoons. 

The  royal  order  alluded  to,  is  contained  in  a  letter  of  the 
S9th  of  March  1815,  from  the  minister  of  the  Indies;  who,  after 
stating  the  application  in  fla,vour  of  the  militia,  and  the  third 
regiment  of  Cuba,  adds,  *^at  the  same  time  that  his  majesty 
approves  said  gifts,  he  desires  that  your  excellency  will  inform 
him  as  to  the  reward  which  the  commandant  of  the  third  bat- 
talion of  Cuba,  Don  Juan  Jos6  de  Estrada,  who  acted  as  go- 
vem<x'  pro  tem.  at  the  commencement  of  the  rebellion,  the 
officers  of  artillery,  Don  Ignacia  Salus,  Don  Manuel  Paulin, 
and  of  dragoons,  Don  Juan  Percheman,  are  entitled  to  as  men- 
tioned by  the  governor  in  his  official  letter.  By  royal  order  1 
communicate  the  same  to  his  excellency  for  your  information 
and  compliance  therewith,  enclosing  the  royal  commissions  of 
local  militia,  according  to  the  note  forwarded  bv  vour  excel- 
lency.** 

llie  governor  adds,  **  I  forward  you  a  copy  of  the  same, 
enclosing  also  the  documents  above  mentioned,  that  you  may 
give  their  correspondent  direction,  with  the  intention,  by  the 
first  opportunity  of  informing  his  majesty  of  what  I  consider 
just  as  to  the  remuneration  before  mentioned'' 

It  appeara  then  that  the  part  of  the  royal  order  which  is  sup- 
posed to  limit  this  power  of  the. governor  to  grants  of  one  hun- 
dred acres  does  not  comjvehend  the  petitioner;  that  he  is- 
moitioned  in  that  order  as  a  person  entitled  to  the  royal  bounty, 
the  extent  of  which  is  not  fixed,  and  respecting  which  the 
governor  intended  to  inform  his  majesty. 

The  royal  order  then  is  referred  to  in  the  petition,  as  showing 
the  fisivourable  intentions  of  the  crown  towards  the  petitioner; 
not  as  ascertaining  limits  applying  to  him,  which  the  governor 
could  not  transcend. 

The  petition  also  refers  to  certificates  granted  by  general 
Kindelan,  and  by  Uie  governor  himself  expressing  his  merits 
and  services  during  the  siege.  These  could  have  no  influence 
if  the  amount  of  the  grant  was  fixed. 

In  his  grant  annexed  to  the  petition,  the  governor  says, 
**  whereas  this  officer,  the  party  interested  by  the  two  certificates 
enclosed,  has  proved  the^  iietvices  which  he  rendered  m  defence  of 
Vol.  VII.— N 
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tkU  provmeey  and  in  consideration  also  of  what  is  provided  in 
the  royal  order  of  the  29th  of  March  lajst  past,  which  he  cites, 
I  do  grant  him,"  &c. 

Military  service,  then,  is  the  foundation  of  the  grant,  and 
the  royal  order  is  referred  to  only  as  showing  that  the  favour- 
i^ble  attention  of  the  king  had  been  directed  to  the  petitioner. 

The  record  furnishes  other  reasons  for  the  opinion  that  the 
power  of  the  governor  was  not  so  limited  in  this  case,  as  is  sup- 
posed by  the  attorney  for  the  Umted  States. 

The  objection  does  not  appear  to  have  been  made  in  the 
territorial  court,  where  the  subject  must  have  been  understood. 
It  was  neither  raised  by  the  attorney  for  the  United  States,  nor 
noticed  by  the  court. 

The  register  and  receiver,  before  whom  the  claim  was  laid 
by  Sanchez,  the  assignee  of  the  present  petitioner,  did  not  re- 
jec^t  it  because  the  governor  had  exceeded  his  power  in  making 
it,  but  because  the  survey  was  not  exhibited.  "  If  this**  (the 
survey),  say  the  register  and  receiver,  *^  had  been  produced,  it 
would  have  furnished  some  support  for  the  certificate  of  Agui- 
lar.     As  it  is,  we  reject  the  claim.** 

It  may  be  added  that  other  claims  under  the  same  royal 
order  for  the  same  quantity  of  land,  have  been  admitted  by  the 
receiver  and  register ;  and  have  been  confirmed  by  congress. 

We  do  not  think  the  testimony  proves  that  the  governor  has 
transcended  his  power. 

The  court  does  not  enter  into  the  inquiry,  whether  the  title 
has  been  conveyed  to  Sanchez  or  remains  in  Percheman. 
That  is  a  question  in  which  the  United  States  c^n  feel  no  in- 
terest, and  which  is  not  to  be  decided  in  this  cause.  It  was 
very  truly  observed  by  the  territorial  court,  that  this  objection 
^^is  founded  €dtogether  on  a  suggestion  of  a  private  adverse 
eUnm  :'*  but  adverse  claims,  under  the  law  giving  jurisdiction 
to  the  court,  are  not  to  be  decided  or  investigated.  The  point 
has  not  been  made  in  this  court. 

The  decree  is  affirmed. 
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Wbat  inn  be  deemed  fufficient  eridence  of  diligent  and  sufficient  leareh 
fot  ft  kMt  or  nuaUid  ofiginal  paper,  to  permit  a  copy  to  be  read  as  secon- 
daiy  endence. 

The  rules  of  evidence  are  adopted  for  practical  purposea  in  the  admiiustra* 
tion  of  justice.  And  although  it  is  laid  down  in  the  books  as  a  general 
nile,  "that  the  beat  CTidence  the  nature  of  the  case  will  admit  of,  must  be 
giren;  jet  it  is  not  understood  that  this  rule  requires  the  strongest  possi- 
ble aasorsnce  of  the  matter  in  question.  The  extent  to  which  the  rule 
is  to  be  pushed  is  governed,  in  some  measure,  by  circumstances.  If  any 
suspicion  hangs  over  the  instrumentt  or  that  it  is  designedly  withheld,  a 
more  rigid  inquiry  should  be  made  into  the  reasons  for  its  non-pro- 
duction. But  where  there  b  no  such  suspicion,  all  that  ought  to  be  re- 
quired is  reasonable  diligence  to  obtain  the  oripnal. 

ERROR  to  the  district  court  of  the  eastern  district  of  Lou« 
isiana. 

This  case  came  before  the  court,  and  was  argued  by  Mr 
Clay,  for  the  plaintiff  in  error ;  and  by  Mr  Webster,  for  the 
defendant. 

The  only  point  decided  by  the  court,  with  the  facts  which 
presented  it  for  consideration,  are  fully  stated  in  the  ojMnion  of 
the  court  Other  questions  in  the  case,  in  relation  to  the 
admission  of  testimony,  were  argued  by  the  counsel  for  the 
parties;  but  the  court  considered  them  so  imperfectly  stated, 
as  to  require  that  another  trial  of  the  cauf«  should  take  place 
in  the  court  below. 

Mr  Justice  Thompson  delivered  the  opinion  of  the  Court 
On  the  trial. of  this  cause,  in  the  district  court  of  the  United 
States  for  the  eastern  district  of  Louisiana,  a  bill  of  exceptions 
was  taken  to  the  ruling  of  the  court  in  rejecting  certain  evi- 
dence offered  by  the  plaintiff  in  support  of  the  title  set  up  by 
him,  and  the  case  is  brought  here  by  writ  of  error. 

The  bill  of  exceptions  states  that  the  plaintiff,  having  set*  up 
title  to  the  premises  in  diftpute  by  virtue  of  a^s»l*^  ^^     '»eneral 
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Wade  Hampton,  dated  the  5th  of  April  1819,  then  offered  in 
evidence  another  paper  purporting  to  be  a  copy  of  the  gr^uit, 
under  which  said  Hampton  claimed,  which  copy  had  been 
duly  presented  and  registered  by  the  land  commissioners  of 
this  district,  in  the  year  1806,  having  first  proved  that  many  of 
the  ordinances  of  the  Spanish  governors  of  Louisiana  had  been 
deposited  in  the  notarial  office  of  Pedro  Pedescloux,  the  notary, 
who  certified  the  said  paper  under  his  hand  and  notarial  seal^ 
and  who  is  now  dead ;  and  also  having  first  proved  that  the 
original  grant  was  once  in  the  possession  of  general  Wade 
Hampton,  but  that  he  had,  by  his  attorney,  appUed  to  said 
Wade  Hampton  for  it,  who  gave  him  a  bundle  of  papers,  say- 
ing, they  were  all  the  titles  oi  his  Houmas  lands  in  his  pos- 
session, but  which  bundle  did  not  contain  the  original  of  the 
paper  sought  after :  the  plaintiff  also  offered  in  evidence  the 
translation  of  said  document,  published  by  congress  in  the 
book  called  the  Land  Laws  of  the  United  States,  pp.  954,  955, 
956,  published  in  the  year  1828.  These  papers  were  objected 
to  on  the^  ground  that  they  were  not  the  best  evidence,  and 
that  due  diligenc :  had  not  been  used  to  procure  the  originals. 
And  the  court  sustained  the  objection. 

The  document  offered  and  rejected  by  the  court,  is  to  be 
c<Mi8idered  as  secondary  evidence ;  and  there  can  be.  no  doubt 
that  the  plaintiff  was  bound  to  account  for  the  non-production 
of  the  original.  This  is  a  document  which  the  law  does  not 
presume  to  be  in  the  possession  of  the  plaintiff;  it  is  the  grant 
under  which  Wade  Hampton  claimed ;  a  small  part  of  which 
only  was  in  question  in  this  suit.  The  presumption  of  law 
therefore  is,  that  the  ori^nal  deed  was  in  the  possession  of 
Wade  Hampton,  and  the  plaintiff  could  not  be  bound  to  search 
for  it  elsewhere  ;  there  being  no  law  in  Louisiana  requiring 
deeds  to  be  recorded.  And  it  was  proved,  as  matter  of  fact, 
that  it  was  once  in  his  possession ;  at  what  time,  however,  is 
not  stated ;  and  the  question  is,  whether  sii^h  search  was 
made  for  it  as  to  justify  the  admission  of  secondary  evidence. 
The  rules  of  evidence  are  adopted  for  practical  purposes  in  the 
adndnistration  of  justice ;  and  although  it  is  laid  down  in  the 
books  as  a  general  rule,  that  the  best  evidence  the  nature  of 
the  case  will  admit  of,  must  be  given ;  yet  it  is  not  under- 
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Stood  that  this  rule  requires  the  stnmgest  possible  assurance  of 
the  matter  in  question.  The  extent  to  which  the  rule  is  to  be 
pushed  in  a  case  like  the  present,  is  governed  in  some  measure 
by  circumstances.  If  any  suspicion  hangs  over  the  instrument, 
or  that  it  is  designedly  withheld ;  a  more  rigid  inquiry  should 
be  made  into  the  reasons  for  its  non*production.  But  when 
there  is  no  such  suapicion,  all  that  ought  to  be  required  is  rea- 
sonable diligence  to  obtain  the  original  Has  that  been  shown 
in  this  case  1  The  exception  states,  that  it  was  proved  to  have 
been  in  the  possession  of  Wade  Hampton,  and  that  on  appli- 
cation to  him,  by  the  plaintiff's  attorney,  for  it,  he  gave  him 
a  bundle  of  papers,  saying,  they  were  all  the  titles  to  his  Hou- 
mas  lands  (the  premises  in  question  being  a  part  of  that  tract); 
but  which  bundle,  on  examination,  did  not  contain  the  original 
deed  in  question.  There  was  no  other  jdace  to  which  the 
law  pointed  where  search  could  be  made ;  and  nothing  more 
could  be  required^  unless  it  was  necessary  to  have  the  oath  of 
Wade  Hampton  that  the  deed  was  not  in  his  possession.  But 
this  we  do  hot  think,  under  the  circumstances  of  this  case,  was 
necessary.  .  There^  do  not  appear  any  grounds  for  siqppoeing 
the  deed  was  designedly  withheld;  and  the  circumstances 
under  which  the  search  was  made,  were  equiyaltot  to  the 
witness's  having  had  free  access  to  all  Wade  Hampton's  pa- 
pers^ and  proving  that  the  deed  could  not  be  found  among 
them.  The  examination  was  made  by  the  witness  under  all 
the  advantages  and  prospect  of  finding  the  deed  that  could 
have  been  afforded  to  Hampton  himself.  He  was,  for  this 
purpose,  in  the  possession  of  all  his  papers ;  and  not  finding  it, 
the  inference  was  very  strong  that  it  was  lost  And  the  an- 
tiquity of  the  deed,  being  dated  in  the  year  1777,  rendered  its 
loss  the  more  probable. 

The  case  of  Gaufinan  v.  Congregation  of  Cedar  Spring, 
6  Binney,  59,  decided  in  the  supreme  court  of  Pennsylvania, 
goes  very  fully  to  establish  that  it  was  not  necessary  to  have 
the  testimony  of  Wade  Hampton,  under  the  circumstances  of 
this  case.  In  that  case  a  written  agreement  was  placed  in 
the  hands  of  a  common  friend,  who^  upon  his  removal  to  an- 
other place,  had  put  the  paper  into  ihe  hands  of  his  father, 
who  died.    After  proofii  of  these  facts,  a  witness  swore  that. 
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after  th&  father's  deatb,  he,  together  with  the  son-in-law,  to 
uhom  all  his  papers  eamCf  made  diligent  search  among  the 
fiither's  papers,  but  could  not  find  the  writing.  It  was  held 
that  this  was  sufficient  proof  of  the  loss  to  lay  the  foundation 
for  proving  the  contents  of  the  paper,  mthout  the  oath  of  the 
son-in-law  himself,  as  to  the  search  and  not  finding  the  paper. 

We  think  the  proof  of  the  loss  of  the  original  deed  was  suf- 
ficient to  let  ijx  the  secondary  evidence.  We  forbear,  however, 
expressing  any  opinion  upon  the  legal  effect  and  operation  of 
that  deed. 

The  judgment  of  the  court  below  must  be  reversed,  and  the 
cause  sent  back  with  directions  to  award  a  venire  de  novo. 

There  were  several  other  exceptions  taken  to  the  ruling  of 
the  court,  in  relation  to  the  admission  of  testimony,  which  we 
do  not  notice.  They  are  so  imperfectly  stated,  that  it  is  diffi- 
cult to  understand  what  the  real  point  of  objection  is ;  and 
no  opinion  can  be  expressed  that  will  aid  the  court  below  on 
another  trial. 

Judgment  reversed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord firom  the  district  court  of  the  United  States  for  the  eastern 
district  of  Louisiana,  and  was  argued  by  counsel :  on  considera- 
tion whereof,  it  is  ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  district  court  in  tbis  cause  be,  and  the 
same  is  hereby  reversed ;  and  that  this  cause  be,  and  the  same 
is  hereby  remanded  to  the  said  district  court  with  directions  to 
award  a  venire  facias  de  novo. 
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Fearson  et  al. 

A  pTomiflsoiy  note,  payable  at  a  fature  day,  giTen  for  a  bo^ia  fide  bunneti 
transaction,  and  which  note  was  not  made  for  the  purpose  of  rairfng 
money  in  ^e  market,  was  sold  by  the  drawee  and  indoner  for  a  sum  so 
much  less  on  its  face,  as  exhibited  a  discount  beyond  the  legal  rate  of 
interest,  no  stipulation  having  been  made  against  the  liability  of  the  in- 
dorsert  is  not  per  se  an  usurious  contract  between  the  indorser  and  in- 
dorsee, and  an  action  can  be  maintained  upon  the  note  against  the  indorser 
who  sold  the  same,  by  the  purchaser. 

The  courts  of  New  York  have  adjudicated,  that  whenever  the  note  or  bill 
in  its  inception  w;as  a  real  transaction,  so  that  the  payee  or  promissee 
might  at  maturity  maintain  a  suit  upon  it,  a  transfer  by  indorsement, 
though  beyond  the  legal  rate  of  interest,  shall  be  regarded  as  a  sale  of  the 
note  or  biU,  and  a  valid  and  legal  transaction.  But  not  so  where  the 
paper,  in  its  ori^n,  was  only  a  nominal  negotiation. 

There  are  two  cardinal  rules  in  the  doctrine  of  usury  which  we  think  most 
be  regarded  as  the  common  place  to  which  all  reasoning  and  adjudication 
upon  the  subject  should  be  referred :  the  first  is,  that  to  constitute  usury, 
there  must  be  a  loan  in  contemplation  by  Jie  parties ;  and  the  second^ 
that  a  contract  which  in  its  inception  is  unaffected  by  usury,  can  never 
be  invalidated  by  any  subsequent  usurious  transaction. 

IN  error  to  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Columbia,  in  the  county  of  Washington. 

The  plaintiff  in  error  instituted  a  suit  on  a  promissory  note 
dated  at  Georgetown,  October  22d,  1821,  for  the  sum  of  one 
hundred  and  one  dollars,  payable  to  the  order  of  S.  and  J. 
Fearson,  the  defendants,  and  by  them  indorsed.  The  evidence 
in  the  case  showed,  that  on  the  26th  of  October  1821  the  de- 
fendants came  into  the  store  of  the  plaintiff  with  the  note,  and 
told  the  plaintiff  they  had  obtained  the  note  from  the  drawer 
for  goods  they  had  sold  him  at  their  store,  and  asked  the  plain- 
tiff what  he  would  give  for  it:  the  plaintiff  said  he  would  give 
ninety-seven  dollars  for  it^  which  the  defendants  agreed  to 
take;  and  thereupon  the  plaintiff  received  the  note,  which  was 
indorsed  by  the  defendants  before  it  was  brought  to  the  store, 
and  ninety-seven  doUara  were  paid  to  the  defendants  for  it. 
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When  the  note  became  due,  and  being  unpaid  by  the  drawer, 
the  defendants  promised  to  pay  it. 

Upon  this  evidence  the  counsel  for  the  defendants  prayed 
the  court  to  instruct  the  jury: 

**  That  if  they  beheve  from  the  said  evidence  that  the  plain- 
tiff received  the  note  upon  which  this  suit  is  brought  of  defend- 
ants, with  their  indorsement  upon  it,  and  without  an  under- 
standing that  the  defendants  were  not  to  be  responsible  on  said 
indorsement,  and  that  the  plaintiff  paid  or  agreed  to  pay 
therefor  only  the  sum  of  ninety-seven  dollars,  the  transaction 
is  usurious,  and  the  plaintiff  is  not  entitled  to  recover;  which 
the  court  gave  as  prayed.  To  which  the  plaintiff,  by  his  coun- 
sel, excepted,  and  then  prayed  the  coiurt  to  instruct  the  jury: 

**  If  they  should  believe,  from  the  evidence  aforesaid,  that 
the  defendants,  having  the  note  in  question,  and  wishing  to 
part  with  it  in  order  to  avoid  suing  the  drawer,  and  not  having 
occasion  or  desire  for  a  loan  of  money,  offered  to  sell  it  to  the 
plaintifi^  and  that  the  plaintiff  having  some  accounts  with  the 
drawer,  against  which  he  expected  to  be  able  to  set  off  the 
said  note,  and  not  with  any  other  design,  agreed  to  buy  it,  and 
did  buy  it,  for  ninety-seven  dollars;  and  that  no  loan  for  usu- 
rious interest,  nor  any  loan,  nor  any  evasion  of  the  laws  against 
usury  was  in  the  contemplation  of  either  of  the  said  parties, 
then  plaintiff  is  entitled  to  recover;^  which  the  court  refused. 

The  plaintiff's  counsel  prayed  the  court  to  instruct  the  jury: 

^^  If  they  believe,  from  the  evidence  aforesaid,  that  this  note 
was  sold,  and  not  received  by  plaintiff,  by  way  of  discount  or 
loan,  plaintiff  is  entitled  to  recover;"  which  also  was  refused. 

The  plaintiff  excepted  to  the  instructions  of  ihe  court  given 
to  the  jury  on  the  prayers  of  the  defendants ;  and  also  to  the 
refusal  of  the  court  to  give  the  instruction  asked  by  them. 

The  jury  having  foimd  for  tho  defendants,  this  writ  of  error 
was  prosecuted  to  reverse  the  jiidgment  of  the  court  on  the 
same. 

The  case  was  argued  by  Mr  Key  Ibr  the  plaintiff  in  error; 
and  by  Mr  Coxe  for  the  defendants. 

Mr  Key,  fpr  the  plaintiff  in  error,  contended,  that  the  ques 
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lion  of  usury  was  one  depending  entirely  on  the  transaction 
out  of  which  it  was  said  to  arise.  If  a  loan  was  the  object  of 
the  dealing  between  the  parties,  it  might  be  usury;  but  if  it 
was  only  the  sale  of  a  note  already  made,  it  was  not  so. 

Why  should  not  a  person  who  has  claims  upon  him  purchase 
a  note  to  set  it  off  against  such  demands?  Why  should  not 
the  holder  of  a  note  sell  it  for  what  he  may  consider  it  worthT 
The  reason  that  such  a  sale  of  a  note  is  said  to  be  usurious  is, 
that  the  indorser  who  disposes  of  it  is  liable ;  and  yet  the  sale  of 
a  bill  of  exchange,  the  payment  of  which  is  guarantied  by  the 
seller,  is  valid.  Cited,  Scott  v.  Lloyd,  4  Peters,  205 ;  1  Starkie, 
S85;  2  Bam.  &  Aid.  588;  2  Mumford,  36 ;  8  Cowen,  369;  3 
Bos.  &  Pul.  154;  1  Call,  66, 70;  1  DaU.  217;  2  Strange,  1243. 

Mr  Coxe,  for  the  defendants  in  error,  argued,  that  the  sale 
of  the  note  by  the  defendants,  they  being  indorsers  upon  it, 
was  a  borrowing  of  money  on  usury.  While  it  is  adioiitted 
that  pr(xnissory  notes  may  be  sold  for  less  sums  than  their 
nominal  amount,  and  with  larger  deductions  than  the  regular 
discount;  yet  in  no  such  cases  does  the  seller  continue  liable 
for  the  repayment  of  the  money  by  indorsing  the  note.  The 
indorsement  of  the  note  made  it  a  direct  contract  between  the 
plaintiff  and  the  defendant  for  the  loan  of  money,  on  a  usurious 
cxxmideration.  There  was  nothing  therefore  to  leave  to  the 
jury;  the  fact  was  admitted,  and  the  law  was  properly  applied 
to  it  by  the  court  Cited,  13  Johns.  52 ;  15  Johns.  44 ;  2  Johns. 
Cases,  60;  15  Mass.  96;  2  Connecticut  Reports,  175. 

Mr  Justice  Johnson  delivered  the  opinion  of  the  Court. 

This  was  an  action  by  the  indorsee  against  the  indorser  of  a 
promissory  note,  in  which  the  plaintiff  here  was  plaintiff  in  the 
court  below.  It  comes  up  upon  exceptions  taken  to  certain 
instructions  given  at  the  instance  of  the  defendant,  and  to  the 
refusal  of  other  instructions  prayed  for  by  the  plaintiff. 

On  the  motion  of  the'  defendants,  the  court  instructed  the 
jury,  "  that  if  they  believed,  from  the  evidence,  tliat  the  plain- 
tiff received  the  note  in  question  from  the  defendants,  with 
their  indorsement  upon  it,  and  without  any  understanding  that 
the  delbiidants  were  not  lo  be  responsible  U|X)u  their  indorse- 
VoL.  VIL— O 
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menu'*  at  a  discount  beyond  the  legal  rate  of  interest,  then  the 
transaction  was  usurious,  and  he  could  not  recover. 

The  plaintiff  then  moved  the  court  to  instruct  the  jury  to 
this  effect:  ^'that  if  they  believed  the  evidence  made  out  a 
case  in  which  there  was  no  loan  contemplated,  nor  any  evasion 
of  the  laws  against  usury,  but  simply  a  sale  of  the  note  in 
question,  then  the  transaction  was  not  usurious,  and  the  plain- 
tiff was  entitled  to  recover ;''  which  instruction  the  court  re- 
fused. 

The  case  makes  out  the  note  to  have  been  a  bona  fide  busi- 
ness transaction,  not  suspected  of  usury  in  its  origin,  or  made 
up  for  the  purpose  of  raising  money  in  the  market;  and  the 
decision  of  the  court  below  of  coui^  afl&rms  this  proposition, 
**  that  in  the  sale  of  such  a  note,  for  a  sum  so  much  less  than 
that  on  its  face,  as  will  exhibit  a  discount  beyond  the  legal 
rate  of  interest,  the  guarantee  or  indorsement  of  the  note,  with- 
out a  stipulation  against  the  indorser's  hability,  makes  out  a 
case  of  usury ;  that  it  is,  per  se,  an  usurious  contract  between 
the  indorsee  and  indorser;  and  no  action  can  be  maintained 
upon  it  against  the  indorser..  And  since  the  rule  is  universal, 
that  there  can  be  no  usury  where  there  is  no  loan;  it  follows, 
that  their  decision  impUes  the  affirmance  of  the  proposition  that 
such  a  guarantee  or  indorsement  necessarily  implies  a  loan. 

It  is  necessary  to  bear  in  mind  that  we  are  not  now  called 
upon  to  consider  a  case  occurring  upon  the  transfer  of  a  note 
which  is,  in  its  origin,  a  mere  nominal  contract,  one  aa  which, 
as  the  test  is  very  properly  established  in  the  New  York  courts, 
no  course  of  action  arose  between  the  original  parties.  1 6  John. 
44,  55.  The  present  is  a  c€ise  of  greater  difficulty,  for  the 
principle  affirmed  in  the  decision  under  review,  operates  indi- 
rectly upon  a  contract  not  affected  by  usury ;  since  by  leaving 
the  possession  of  the  note  in  the  indorsee  who  has  no  cause  of 
action,  and  the  cause  of  action,  if  anywhere,  in  the  indorser, 
who  has  parted  with  the  possession  of  the  note^  it  virtually 
discharges  the  promissor  from  liability,  although  his  contract, 
in  its  inception,  may  have  been  wholly  unimpeachable.  Tet 
the  rule  of  law  is  every  where  acknowledged,  that  a  contract, 
free  from  usury  in  its  inception,  shall  not  be  invalidated  by 
any  subsequent  usmious  transactions  upon  it. 
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It  will  Hardly  be  contended  that,  although  the  indorsement 
gave  no  cause  of  action  against  the  indoiser,  yet  it  did  operate 
to  give  a  right  of  action  against  the  maker  of  the  note.  The 
statute  declares  an  usurious  contract  to  be  invalid  to  all  intents 
and  purposes  whatever ;  a  valid  indorsement  is  a  contract  as 
well  of  transfer  as  of  provisional  liability ;  and  if  mvalid  to  the 
one  purpose,  it  must  be  equally  so  to  the  other. 

The  courts  of  New  Tork  have  got  over  these  difficulties  by 
adjudicating,  that  whenever  the  note  or  bill,  in  its  inception, 
was  a  real  transaction,  so  that  the  payee  or  promissor  might  at 
maturity  maintain  a  suit  upon  it,  a  transfer  by  indorsement  on 
a  discount,  though  beyond  the  legal  rate  of  interest,  shall  be 
regarded  as  a  sale  of  the  note  or  bill,  and  a  valid  and  legal 
transaction.  But  not  so  where  the  paper,  in  its  origin,  was 
only  a  nominal  negotiation.  Such  is  the  residt  of  the  deci- 
sions in  Jones  v.  Haik,  2  Johns.  Cases,  60 ;  Wilkie  v.  Roose- 
velt, 8  John.  Cases,  66;  and  Munn  v.  The  Commission 
Company,  15  John.  Rep.  44. 

It  has  been  argued  that  the  Massachusetts  courts  maintain 
the  contrary  doctrine.  But  the  cases  cited  will  not  be  found 
sufficient  to  bear  out  the  argument  The  case  of  Churchill 
v.  Suter,  4  Mass.  156,  was  the  case  of  a  nominal  contract,  a 
note  made  to  be  sold  in  the  market,  as  is  admitted  in  the  case 
stated;  the  point  of  usury  was  not  argued;  and  the  opinion 
expressed  by  the  learned  judge,  was,  at  best,  but  an  obiter  dic- 
tum. However,  let  that  opinion  be  confined  to  the  res  sub- 
jecta,  and  there  can  be  no  reason  for  controverting  it  in  this 
case.  It  was  the  case  of  a  nominal  sale,  a  loan  with  the  dis- 
guise of  a  sale  thrown  over  it. 

The  case  of  Bridge  et  al.  v.  Hubbard,  15  Mass.  96,  was  one 
of  a  different  character,  and  decided  in  conformity  with  another 
class  of  cases.  It  was  the  case  of  the  substitution  of  a  new 
contract  for  a  note  given  for  usurious  interest  due  upon  previ- 
ous transactions.  The  note  passed  into  the  hands  of  innocent 
indorsees,  and  the  question  was,  whether  it  was  affected  with 
the  taint  of  the  original  usury,  or  only  with  the  want  of  con- 
edderation.  And  the  majority  of  the  court  held  it  to  be  a 
security  for  a  loan  of  money  obtained  upon  usury,  and  therefore 
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void  in  the  hands  of  the  present  holders.  This,  of  course,  is 
not  an  adjudication  in  point. 

The 'case  of  Lloyd  v.  Keach,  Connecticut  Rep.  175,  cited 
from  the  adjudications  of  Connecticut,  is  in  point :  but  it  is  an 
authority  against  the  decision  under  review.  The  note  was 
given  in  the  course  of  business;  and  in  a  suit  brought  upon  it 
by  the  indorsee  against  the  drawer,  the  inferior  court  decided 
that  the  sale  of  such  a  note  by  the  indorser  on  a  discount  ex- 
ceeding the  legal  rate  of  interest,  was  rendered  usurious  by  his 
indorsement  and  guarantee,  and  that  the  plea  of  usury  was  a 
good  bar  to  a  suit  instituted  against  the  drawer.  But,  on  an 
appeal  to  the  supreme  court  of  errors,  although  there  was  a 
considerable  diversity  of  opinion  among  the  judges,  a  new  trial 
was  granted  upon  the  ground  that  such  a  transaction  was  not, 
per  se,  usurious;  but  that  its  validity  must  depend  upon  the 
bona  fides  of  the  transaction,  as  being  a  pure  unaffected  sale 
or  merely  a  colour  for  a  loan. 

Upon  a  subject  of  such  general  mercantile  mterest,  we  must 
dispose  of  the  question  according  to  our  own  best  judgment  of 
the  law.  And  it  becomes  necessary  first  to  review  some  of 
our  own  decisions  which  have  a  bearing  upon  it. 

The  first  was  the  case  of  Levy  v.  Gadsby,  which  was  an 
action  by  indorsee  against  indorser,  upon  a  note  whKb  would 
seem  to  have  originated  in  a  real  transaction,  and  the  defence 
was  usury.  But  the  distinction  between  that  case  and  the 
present  is,  that  the  defence  was  not  set  up  in  that  case  upon 
any  interest  or  discount  taken  for  the  transfer  of  the  note,  but 
upon  an  usurious  negotiation  for  a  loan  or  forbearance  with 
reference  to  a  pre-existing  debt,  in  consideration  of  which, 
Gadsby's  note  was  indorsed  to  the  plaintiff;  and  thus  came 
within  the  description  of  ^^  an  assurance  for  forbearance,"  which 
is  made  void  by  the  statute,  as  welt  as  the  contract  secured 
(3  Cr.  180,  1  Condensed  Reports,  486);  ^nd  the  usury  there 
was  proved,  not  mferred  from  the  guarantee  by  indorsement. 

The  case  of  Gaither  v.  The  Farmers  and  Mechanics  Bank, 
1  Pet^^s,  37,  was  one  precisely  of  the  same  character  with  that 
of  Levy  v.  Gadsby,  except  that  the  suit  was  instituted  by  the 
indoiAee  against  the  dranioer;.  the  cause  was  decided  upon  the 
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invalidity  of  the  indofsemeiit  to  transfer  the  right  of  action  to 
that  indorsee,  not  to  any  other  holder,  the  plaintiff  being  the 
party  to  the  usury.  An  usurious  loan  had  been  negotiated, 
and  Oaither's  note  to  Corcoran,  the  borrower  on  usury,  indorsed 
in  blank  by  Corcoran,  and  left  with  the  jdaintiff  to  collect,  in 
payment  of  the  money  borrowed.  It  was  therefore  a  cleajf 
case  of  an  assurtmu  given  for  money  borrowed  on  usury;  and 
in  no  way  could  a  court  permit  the  borrower  to  avail  himself 
of  the  indoi^ement  without  violating  the  statute. 

We  recollect  no  other  case  in  which  this  court  has  been 
called  upon  to  c<»isider  the  effect  of  usury  upon  the  contracts 
of  parties  to  negotiable  paper.  We  are  therefore  uncommitted 
upon  the  question  now  before  us;  and  free  to  decide  it,  as  well 
upon  reascm  and  principle,  as  upon  what  appears  to  us  to  be 
the  weight  of  authority. 

There  are  two  cardinal  rules  in  the  doctrine  of  usury  which 
we  think  must  be  regarded  as  the  commcm  place  to  which  all 
reasoning  and  adjudication  upon  the  subject  should  be  referred. 
The  first  is,  that  to  constitute  usury  there  must  be  a  loan  in 
contemplation  by  the  parties;  and  the  second,  that  a  contract, 
which,  in  its  inception,  is  unaffected  by  usury,  can  never  be 
invalidated  by  any  subsequent  usurious  transaction. 

It  is  true  with  regard  to  the  first  of  these  canons,  that  there 
are  cases  which  necessarily  import  a  loan;  and  no  disguise,  no 
aflectation  of  sale  or  barter  can  divest  them  of  that  character: 
such,  fer  instance,  as  a  man's  selling  his  own  bond  or  note, 
executed,  say  io  blank:  and  when  these  cases  occur,  the  law 
puts  the  stigma  upon  them  without  further  inquiry.  The  in- 
strument having  had  no  virtual  existence  until  the  loan  or  sale 
was  negotiated,  could  in  no  wise  be  regarded  as  a  transfer  of 
property.  But  he  who  selb  his  lands  or  stock,  and  takes  a  note 
in  payment,  holds  in  his  hands  the  representative  of  property; 
an  entity  to  which  the  improvements  of  society  have  attached 
nearly  all  the  rights  and  characteristics,  in  equity  at  least, 
which  were  the  acknowledged  attributes  of  the  property  for 
which  it  was  received.  A  promise  to  return  the  money  bor- 
rowed, is  Lodeed  one  among  the  (Hrdinary  indications  of  a  loan; 
and  upon  the  idea  that  the  c<mtract  of  an  indorse  could  not  be* 
distinguished  from  a  general  engagement  to  rep^,  have  the 
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deciedons  in  the  Connecticut  case  and  in  the  court  below,  in  the 
case  at  bar,  been  rendered.  But  the  grounds  of  distinction  are 
material,  for  the  contract  between  indorser  and  indorsee  is  at 
best  but  a  conditional  or  provisional  contract;  the  indorsement 
of  a  business  note  produces  a  real  transfer  of  interest,  and  the 
indorsement  may  well  be  regarded  in  the  light  of  a  guarantee 
against  the  insolvency  of  the  promissor.  In  the  case  of  an  as- 
signment of  a  bond,  with  a  guarantee  against  insolvency ;  which 
every  assignment  in  Virginia  and  Kentucky  imports;  it  has 
been  adjudged  in  both  those  states  that  usury  does  not  avoid 
the  effect  of  the  assignment  That  the  transfer  of  the  right  of 
action  on  the  bond  is  complete;  and  if  valid  for  one  purpose,  it 
is  presumed  it  must  be  so  to  everyone.  Littell  v.  Herd, 
Hardin,  81 ;  Hansborough  v.  Baylor,  S  Munf.  36. 

These  observations  are  made  to  show  that  the  indorsement 
of  this  note  did  not  necessarily  import  a  loan.  But  we  are  not 
to  be  understood  as  intimating,  that  if  in  a  treaty  for,  or  conclu- 
sion of  a  loan,  the  indonsement  be  expressly  stipulated  for  as 
security  for  i^epayment,  the  contract  being  usurious  may  not 
invalidate  the  indorsement  under  the  character  of  a  security  (ht 
assurance.  Such  was  the  decision  in  Gaither's  case  in  this 
court;  and  these  remarks  only  go  to  show  that  an  indorsement, 
without  a  stipulation  against  ultimate  liability,  does  not  neces- 
sarily imply  a  case  of  usury. 

And  in  this  we  are  sustained  by  the  argument  ab  inconve- 
oienti,  or  ducitur  in  absurdum,  which  would  result  from  the 
contrary  doctrine,  if  considered  with  relation  to  the  second 
canon  or  general  rule  respecting  usury,  as  before  laid  dowp,  to 
wit: 

That  a  contract  free  from  usurious  taint  in  its  inception,  is 
not  to  be  invalidated  by  any  subsequent  usurious  transaction; 
since,  as  nas  been  shown,  by  converting  a  sale  on  a  discount 
into  a  loan  on  usury,  and  thus  rendering  null  and  void  the  act 
of  indorsing  it,  a  contract  wholly  innocent  in  its  origin,  and 
binding  and  valid  upon  every  legal  principle,  is  rendered  at 
least  valueless  in  the  hands  of  the  otherwise  legal  holder:  and 
a  party  to  whcon  the  provisions  of  the  act  against  usury  could 
never  iieve  been  intended  to  extend,  would  be  discharged  of  a 
debt  which  he  iustly  owes  to  some  one. 
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Such  inconristencies  are  not  to  be  lightly  incurred;  it  is 
enough  to  submit  to  them  when  they  become  unavoidable :  but 
it  is  easy  to  assign  other  and  adequate  motives  for  selling  a 
note  and  then  indorsing  it,  without  imputing  to  the  transac- 
tion the  negotiation  of  a  loan;  and  it  is  enough  if  the  imputar 
tion  be  not  unavoidable.  The  acts  against  usury  were  intended 
.  to  protect  the  needy ;  but  the  holder  of  a  note  may  be  wealthy, 
may  be  the  lender,  not  the  borrower  of  mcmey,  and  yet  ^d  an 
adequate  motive  both  for  selling  a  note  and  guarantying  it 
Suppose  the  debtor  absconds,  or  removes  to  the  Arkansas  or 
the  Oregon:  the  very  wealth  of  the  holder  may  make  it  no 
object  to  follow  him  or  prosecute  a  suit  against  him ;  his  free- 
dom from  necessity  may  be  the  holder's  motive  for  parting  with 
the  note  to  another  at  a  moderate  sacrifice ;  his  indorsing  it  will 
diminish  that  sacrifice ;  and,  although  removing,  the  debtor  may 
be  wealthy,  and  the  inducement  for  the  indorsement  may  be 
the  conviction  that  the  debt  is  safe, — that  he  wilt  never  have  to 
repay  what  he  has  received.  There  could  be  inferred  no  treaty 
for  a  loan  from  such  a  transaction,  nor  .any  device  to  evade  the 
statute.  It  is  a  plain  contract  of  bargain  and  sale,  with  a  war- 
ranty of  the  soundness  of  the  property. 

We  have  not  had  leisure  frilly  to  explore  the  decisions  of  the 
states  oa  the  question,  but,  as  fax  as  we  have  gone,  the  great 
weight  of  authority  is  certainly  in  favour  of  the  validity  of  the 
contract  under  review. 

The  courts  of  Kentucky  have  recognized  the  validity  of  such 
a  transfer  in  a  case  of  admitted  usury  between  the  assignor 
and  assignee  of  a  bond.  Littell  v.  Herd,  Hardin,  8S.  The 
courts  of  Virginia  have  given  vahdity  both  to  the  assignment 
of  a  bond  and  the  indorsement  of  a  note,  expressly  created  for 
sale,  and  sold  at  an  usurious  discount,  where  there  was  no 
proof  of  a  negotiation  for  a  loan.  2  Mumf.  S6,  and  5  Rand.  S3. 
Those  ci  Maryland  also  have  lent  their  sanction  to  the  doctrine 
in  the  case  of  Kenner v.  Heid,  2  Hen.  &Mumf.;  and  in  South 
Carolina  such  has  long  been  the  established  doctrine.  1  Bay. 
466;  S  IkTCord,  365. 

On  the  question  whether  the  plaintiff  may  recover  the  whole 
amount  of  the  note,  or  only  acccxding  to  the  value  ofithe  con- 
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sideration  paid;  it  will  be  observed,  we  are  not  called  upon  to 
express  an  opinion. 

Upon  the  whole,  we  are  of  opinion,  tbat  upon  both  reason 
and  authority  the  law  is  in  fstyour  of  the  plaintiff;  and  that  the 
court  below  erred,  both  in  the  instructions  given  for  the  defend- 
ants, and  in  refusing  those  prayed  by  the  plaintiff. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  circuit  court  of  the  United  States  for  the  district 
of  X!olumbia,  holden  in  and  for  the  county  of  Washington,  and 
was  argued  by  coimsel:  on  consideration  whereof  it  is  ad- 
judged and  ordered  by  this  court,  that  the  judgment  of  the  said 
circuit  court  in  this  cause  be,  and  the  same  is  hereby  reversed 
and  annulled,  and  that  this  cause  be,  and  the  same  is  hereby 
remanded  to  the  said  circuit  court  with  directions  to  award  a 
venire  facias  de  novo. 
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JaMCS  S.   D0U6LI88   AND  OTHEBB,   PLAlNTIfTB   Ilf  ERROR  ▼. 

Retnolds,  Btrne  and  Compant,  defendants  in  error. 

Adion  upon  tiie  following  letter  of  guannteey  written  by  the  defendant!  and 
deliTeied  to  the  phtntifft : 

**Pari  QHmm,  D^tember  1837. 
^^MeaKt  BsTVOLMy  BTmvs  k  Co. 
**  Gentlemen :  Our  fiiend,  Mr  Cheiter  Htrbg,  to  aniit  him  in  baiineai» 

maj  feqoire  yoor  aid,  from  time  to  time,  either  by  acceptance  or  indone- 

ment  of  hia  paper,  or  adrancea  in  caah  ;  in  order  to  aare  you  tronr  harm 

by  ao  doing*,  we  do  hereby  bind  ouraelvei^  aererally  and  jointly,  to  be  re- 

aponable  to  jroii*  at  any  time,  for  a  aum  not  exceeding  eight  thonaand 

doUan^  ahoold  the  aaid  Cheater  Earing  fail  to  do  ao. 

«  Your  obedient  aerranti^ 

**  Jaxbs  8.  DooAiiAna. 
**  Jonr  O.  SivoLBTOV. 
*<THOXAa  Goive." 

One  coont  in  the  dedaraidon  waa  for  money  lent,  and  money  had  and  re- 
oeiTed.  Held,  that  upon  a  collateral  undertaking  of  this  aort,  no  auch 
auit  ia  maintainable. 

The  depoaitiona  of  aeveral  witneiaea,  clerka  in  the  coundng-houae  of  the 
plaintiffa,  weco  admitted  on  the  trial  of  the  oauae,  in  which  the  witneaiea 
atated  that  they  knew  that  the  letter  of  credit  waa  conaidered  by  the  plain- 
tifia  aa  covering  any  balance  due  by  C.  H.  to  them  for  adTancea  from  time 
to  time,  to  die  amount  of  eight  thouaand  doUara;  that  advancea  w<^re  uade^ 
andmoneya  paid  by  them  on  account  of  C.  H.  from  the  time  of  receiving 
the  aaid  letter,  predicated  on  the  letter  alwaya  protecting  the  plaintiffa  to 
the^amount  of  dght  thouaand  dollara  $  and  that  it  waa  conridered  in  the 
counting-hmiae  aa  a  continuing  letter  of  credit,  and  ao  acted  upon  by  the 
plaintiffa.  Held,  that  thia  eridence  waa  rightly  admitted  to  eili^liah 
that  credit  bad  been  given  to  C.  H.  on  the  faith  of  it,  from  time  to  time, 
and  thatit  wan  treated  by  the  plaintiffa  aa  a  continuing  guarantee!  ao  that 
if,  in  point  of  law,  it  waa  entitled  to  that  character,  the  plaintiffa*  claim 
ought  not  be  open  to  the  auggeation  that  no  auch  advancea,  acceptance^ 
or  indoraementa  had  been  made  upon  the  credit  of  it  The  evidence  waa 
not  open  to  the .  objection,  that  it  waa  an  attempt  by  parol  evidence  to 
explain  a  written  contract. 

Notlung  can  be  clearer,  upon  principle,  than  that  if  a  letter  of  credit  la 
given,  but  in  £ict  no  advancea  arb  made  upon  the  fiuth  of  it ;  the  party  ia 
not  entitled  to  recover  for  any  debta  due  by  him  from  the  dd>tor  in  whoae 
&voor  it  waa  given,  which  have  been  incurred  aubaeqaently  to  the  gua- 
rantee, and  without  any  reference  to  it. 

The  guarantee  given  by  the  def^^ndanta  covered  aucceaaive  advancea^  accept- 
ancea  and  indoraementa  roaQ^  by  the  plaintiffa,  to  the  amount  of  dght 
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thousand  doDan  at  any  subiequent  timet,  totiet  quotiei^  whenever  the  an-' 
tecedent  transactions  were  dischargped.    It  was  a  continuinff  guarantee. 

Every  instrument  of  this  sort  ought  to  receive  a  fair  and  reasonable  inter- 
pretation according  to  the  true  import  of  its  terms.  It  being  an  em^ige- 
ment  foe  the  debt  of  another*  there  is  certainly  no  reason  for  gii^g  it 
an  expanded  signification  or  liberal  oonstructiony  beyond  the  fiur  import 
of  its  terms. 

The  cases  of  Russell  v.  Clarke's  Executors,  7  Cranch's  Rep.  69. 3  X*eters's 
Condensed  Reports,  417f  and  Dtummond  v.  Prestman,  13  Wheat.  Rep. 
51^  cited. 

A.  party  giving  a  letter  of  guarantee  has  a  right  to  know  whether  it  is  ac- 
cepted Ind  whether  the  person  to  whom  it  is  addressed,  means  to  give 
credit  on  tne  footing  of  it,  or  not.  It  may  be  most  material  not  only  as  to 
his  responsibility,  but  as  to  future  ri^ts  and  proceedings.  It  may  regu- 
late, m  a  great  measure,  his  course  of  conduct,  and  his  exercise  of  vigi- 
lance in  regard  to  tne  party  in  whose  Ikvour  it  is  ^ven.  Especially  it  is 
important  in  the  case  of  a  continuing  guarantee;  since  it  may  guide  his 
judgment  in  recalung  or  suspen<Bng  it 

If  this  had  been  the  case  of  a  guarantee  limited  to  a  nngle  transaction,  it 
would  have  been  the  duty  of  the  plaintifis  to  have  given  notice  of  the 
advances,  acceptances  or  indorsements  made  under  it,  within  a  reasonable 
time  after  they  were  made.  But  this  being  a  continumg  guarantee,  in 
which  the  parties  contemplate  a  series  of  transactions,  and  as  soon  as  the 
defendants  had  received  notice  of  the  acceptance,  they  must  necessarily 
have  understood  that  there  would  be  successive  advances,  acceptances^ 
and  indorsementB  which  would  be  renewed  and  discharged  from  thne  to 
timei  there  is  no  general  principle  upon  which  to  rest,  that  notice  of 
each  successive  transactioti,  as  it  arose,  should  be  given.  AH  that  could 
be  required  would  be,  that  when  all  the  transactions  under  the  guarantee 
wera  closed,  notice  of  the  amouni  fbr  which  the  guaimntbrs  were  respon- 
sible, should,  within  a  reasonable  time  afterwards^  be  communicated  to 
them. 

A  demand  of  payment  of  the  sum  advanced  under  the  guarantee,  should  be 
made  of  the  person  to  Whom  the  same  was  made,  and  m  case  of  non- 
"  payment  by  him,  notice  of  such  demand  and  non-payment  should  have 
been  given  in  a  reasonable  ti|ne  t6  the  guarantors,  otherwise  they  would 
be  discharged  from  the  guarantee.  By  the  very  terms  of  this  guaranljpe. 
as  well  as  by  the  |;eneral  principles  of  law,  the  guarantors  are  only  col- 
laterally liable  upon  the  fiulure  of  the  principal  debtor  to  pay  the  debt. 
A  demand  upon  him,  and  a  fkilure  on  his  part  to  perform  his  en^pagements, 
nr^.  indispensable  to  constitute  a  casus  foederis.  The  creditors  are  not 
boiiiyl  to  institute  legal  proceeding^  against  the  debtor,  but  they  are 
i!)ound  to  use  reasonable  diligence  to  make  demand  and  to  give  notice  of 
non-payment. 

An  account  was  stated  between  the  plaintiffs  and  Chester  Harin^  ihowiiftg 
an  apparent  balance  against  Haring  of  twentyrtwo  thoufanu  five  hundreA 
and  seventy-three  d^llarti  and  at  tl^  foot  of  the  account  the  pfaimtifi. 
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gave  aveeeiptforiefcnl  promiiioiy  iiote%  payable  at  digtaat  periods* 
dated  on  the  «me  dajinth  the  aocoimt.  The  notea  were  drawn  by  Q. 
Baring,  and  indoned  by  Daniel  Greenleaf.  The  receipt  sUted  that 
'•the  note%  when  diaconntedy  the  proceeds  to  go  to  the  credit  of  tnit 
account"  The  notes  were  diaconnted*  and  the  proceeds  received  by 
the  plabtiffs,  bat»  being  unpud,  they  were*pr(«tested$  notice  of  their  non- 
pajrment  was  given  to  the  indorser%  and  they  were  afterwards  taken  up 
by  the  pbuntiffs  as  indorsee  (iiereof.  Held;  if  the  pbuntiffs  below,  by 
their  indorsements^  were  compellable  to  pi^,  and  'tid  afterwards  pay  the 
notea  upon  their  dishonour  by  the  maker,  and  these  notes  fell  within  the 
scope  of  the  gqafantee*  they  mignt,  without  questioot  recover  the  amount 
fiom  the  guarantors. 
He  who  receivea  any  note  npon  wUch  tlurd  persons  are  responsible^  as  a 
conditional  payment  ot  h  debt  due  to  himself  is  bound  to  use  due  dili- 
gence to  collect  it  of  the  psrtiea  thereto  at'  matori^,  otherwise  by  his 
laches  the  debt  will  be  dischaiged 

IN  error  to  the  district  court  of  the  United  States  for  the  dis- 
trict ol  Mississippi. 

This  was  jlu  action  on  the  case  instituted  in  the  district 
r^urt  by  Reynolds,  Byrne  and  Company  against  the  defendants, 
go. a  letter  of  credit  or  guarantee,  signed  by  them,  and  ad* 
dressed  to  the  {daintifis  in  the  following  terms : 

'  Port  Gibson,  December  1827. 

'^  Messrs  Retivolds,  Btknb  &  Co. 

*'  Gentlemen : — Our  Mend,  Mr  Chester  Haring,  to  assist 
him  in  business,  may  require  your  aid,  from  time  to  time,  either 
by  acceptance  or  indorsement  of  his  paper,  or  advances  in  cash ; 
in  order  to  save  you  from  harm  by  so  doing,  we  do  hereby 
bind  ourselves,  severally  and  jdntly,  to  be  reqxmsible  to  you 
at  any  time,  for  a  sum  not  exceeding  eight  thousand  d^dlan^ 
should  the  said  Chester  Haring  fail  to  do  so. 

^  Tour  obedient  servants, 

'  '<  James  S.  Douglass. 

**  JoBIf  O.  SiNOLBTOIf . 

"  Thomas  Ooino." 
Thisletter  of  credit  wasdeUveredtothe  plaintiflb;  aiid«  upm 
the  ftdth  of  ii'  they  were  in  the  habit  u>f  accepting  and  indor- 
nng  bills  and  making  advances  for  Chester  Haiing;  and  they 
Homtime  to.  time  received  partial  payments  and  consignments 
of  cdtton,  to  be  sold  by  them  and  the  jSroceeds  placed  to 
credit. 
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thousand  dollars  at  any  subsequent  times,  toties  quoties^  whenerer  the  an-' 
tecedent  transactions  were  discharged.    It  was  a  continuing  guarantee. 

Erery  instrument  of  this  sort  ought  to  receire  a  fair  and  reasonable  inter- 
pretation according  to  the  true  import  of  its  terms.  It  being  an  em^ige- 
ment  ibr  the  debt  of  another,  thoe  is  certainly  no  reason  for  giring  it 
an  expanded  signification  or  liberal  construction,  beyond  the  fidr  import 
of  its  terms. 

The  cases  of  Russell  v.  Clarke's  Executors,  7  Cranch's  Rep.  69, 3  X'eters's 
Condensed  Reports,  417$  and  Drammond  r.  Prestman,  13  Wheat.  Rep. 
51^  cited. 

A.  party  giving  a  letter  of  guarantee  has  a  right  to  know  whether  it  is  ac- 
cepted ind  whether  the  person  to  whom  it  is  addressed,  means  to  gire 
credit  on  tne  footing  of  it,  or  not.  It  may  be  most  material  not  only  as  to 
his  responaibilily,  but  as  to  future  ri^ts  and  proceedings.  It  may  regu- 
late, in  a  great  measure,  his  course  of  conduct,  and  his  exercise  of  vigi- 
lance in  regard  to  tne  party  in  whose  fk?our  it  is  ^ven.  Especially  it  is 
important  in  the  case  of  a  continuing  guarantee;  since  it  may  guide  his 
judgment  in  recalhng  or  suspending  it 

If  this  had  been  the  caae  of  a  guarantee  limited  to  a  nngle  transaction,  it 
would  have  been  the  duty  of  the  plaintifis  to  hare  giren  notice  of  the 
advances,  acceptances  or  indorsements  made  under  i«,  within  a  reasonable 
time  after  they  were  made.  But  this  being  a  continuing  guarantee,  in 
which  the  parties  contemplate  a  series  of  transactions,  and  as  soon  as  the 
defendants  had  received  notice  of  the  acceptance,  they  must  necessarily 
have  understood  that  there  would  be  recessive  advances,  acceptances^ 
and  indorsements  which  would  be  renewed  and  discharged  from  thne  to 
timet  there  is  no  general  principle  upon  which  to  rest,  that  notice  of 
each  successive  transaction,  as  it  arose,  should  be  given.  All  that  could 
be  required  would  be,  that  when  all  the  transactions  under  the  guarantee 
werfi  closed,  notice  of  the  amount  for  which  the  guarantors  were  respon- 
uble,  should,  within  a  reasonable  time  afterwards^  be  communicated  to 
them. 

A  demand  of  payment  of  the  sum  advanced  under  the  guarantee,  should  be 
made  of  the  person  to  whom  the  same  was  made,  and  in  case  of  non- 
''  ^^yment  by  tdm,  notice  (^  such  demand  and  non-payment  should  have 
been  given  in  a  reasonable  time  t6  the  guarantors,  otherwise  they  would 
be  discharged  from  the  guarantee.  By  the  very  terms  of  this  guarantee, 
as  well  as  by  the  |;eneral  principles  of  law,  the  guarantors  are  only  col- 
laterally liable  upon  the  fiulure  of  the  principal  debtor  to  pay  the  debt. 
A  demand  upon  him,  and  a  fkilure  on  his  part  to  perform  his  en^pagements, 
%r^.  indispensable  to  constitute  a  casus  foederis.  The  creditors  are  not 
bornyl  to  institute  legal  proceeding^  against  the  debtor,  but  they  are 
i!)ound  to  use  reasonable  dHigence  to  make  demand  and  to  ^ve  notice  of 
non-payment. 

An  account  was  stated  between  the  plaintifft  and  Chester  Harinf^r  sbowtAg 
an  apparent  balance  against  Haring  of  twenty^two  thoufanu  five  hundrtfd 
and  seventy-three  d6Uart|  and  at  tl^  foot  of  the  account  the  pfaiiBtifi. 
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gave  aveeeiptforiefenl  promiiioiy  iiote%  pajableat  distuit  periods* 
dated  on  the  «me  day  with  the  aocoimt.  The  notes  were  drawn  by  Q. 
BMring,  and  indorsed  by  Daniel  Oreenleaf.  The  receipt  stated  that 
?*the  notes^  when  discounted,  the  proceeds  to  go  to  the  eredit  of  tnis 
account"  The  notes  were  discounted*  and  the  proceeds recttred  by 
the  plabtiffs,  bat»  being  unpaid,  they  were«vrntested$  notice  of  thnr  non- 
payment was  given  to  the  indorser^  and  they  were  afterwards  taken  up 
by  the  pbuntiffs  as  indorsexi  thereof.  Held :  if  the  plaintiffs  below,  by 
their  indorsements,  were  compellable  to  pay,  and  'tid  afterwards  pay  the 
notes  upon  their  dishonour  by  the  maker,  snd  these  notes  fell  within  the 
scope  of  the  guarantee,  they  mignt,  without  question,  recorer  the  aoMMUt 
fiom  the  guarantors. 
He  who  receiTcs  any  note  npon  which  tlurd  persons  are  responsible^  as  a 
conditional  payment  ot  a  debt  due  to  himseJ^  is  bound  to  use  due  dili- 
gence to  collect  it  of  the  psrdes  thereto  $£  maturi^,  otherwise  by  his 
laches  the  debt  will  be  dischaiged 

IN  error  to  the  district  court  of  the  United  States  for  the  dis- 
trict ol  Mississippi. 

This  was  un  actioQ  on  the  case  instituted  in  the  district 
r^urt  by  Reynolds,  Byrne  and  Company  against  the  defendants, 
go. a  letter  of  credit  or  guarantee,  signed  by  them,  and  ad* 
dressed  to  the  plaintifis  in  the  following  terms : 

'<  Port  Gibtan,  December  1827. 

'^  Messrs  Retivolds,  Bt&nb  &  Co. 

'^  Gentl^nen : — Our  friend,  Mr  Chester  Haring,  to  assist 
him  in  business,  may  require  your  aid,  from  time  to  time,  either 
by  acceptance  or  indorsement  of  his  paper,  or  advances  in  cash; 
in  order  to  save  you  from  harm  by  so  doing,  we  do  hereby 
bind  ourselves,  severally  and  jointly,  to  be  responsible  to  you 
at  any  time,  for  a  sum  not  exceeding  eight  thousand  dollara^ 
should  the  said  Chester  Haring  fail  to  do  sa 

*^  Tour  obedient  servants, 

'  **  James  S.  Douglass. 

**  Joaif  O.  SlIfOLBTOIf. 

"  Thomas  Coma.'' 
Thisletter  of  credit  was  delivered  to  the  plaintiflb;  aad«  up»n 
the  iaith  of  &•  they  were  in  the  habit >of  accepting  and  indor- 
sing bills  and  maldng  advances  for  Chester  Haring;  and  they 
Homtime  to.  time  received  partial  payments  and  consignments 
of  edtton,  to  be  sold  by  them  and  the  jSioceeds  {daced  to 
credit. 
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The  transactions  betw<^n  Chester  Haring  and  the  plaintiffs 
commenced  after  the  receipt  of  the  letter  of  guaiantee,  and 
continued  mitil  March  or  April  1829. 

The  first  count  in  the  declaration,  after  setting  out  the  letter 
of  credit,  charged  that  the  plaintifis  did,  on  the  faith  of  that 
letter,  ^'aci/ept  and  indorse  the  drafts  or  paper  of  said  C. 
Haring,  to  a  large  amount,  to  wit :  the  sum  of  eight  thousand 
dollars,  upon  certain  terms,  and  payable  at  the  times  expressed 
in  said  drafts  and  paper  of  the  said  C.  Haring ;  which  said 
drafts  and  paper  of  the  said  C.  Haring,  so  accepted  and 
indorsed  by  the  plaintifb  as  aforesaid,  they,  the  plajntifik  be- 
came liaole  to  pay,  and,  in  consequence  of  their  said  acceptances 
and  indorsements,  did  take  up,  pay,  and  discharge  the  same^ 
at  the  maturity  thereof  The  count  then  charged  the  failure 
of  HjBiring  to  discharge  or  pay  the  paper  so  indorsed  and  ac- 
cepted by  the  plaintiffs,  &c. ;  and  concludes  with  a  general 
breach  of  the  guarantee  of  the  defendants,  &c. 

The  second  count  was  indebitatus  assumpsit^  for  money  lent, 
had  and  received,  &c.,  and  the  defendants  pleaded  the  general 
issue. 

The  evidence  upon  which  the  questions  of  law  arose,  and 
which  were  decided  by  the  court,  is  ftiUy  stated  in  the  opinion 
of  the  court. 

The  case  was  argued  by  Mr  Jones,  for  the  plaintiflii  in  error ; 
and  by  Mr  Taney,  (or  the  defendants. 

The  counsel  for  the  plaintiff  in  error  cited  in  the  argument, 
12  East,  227;  2  Camp.  214;  S  Camp.  220;  Cobum  v.  The 
Duke  of  Marlborough,  2  Maule  and  Selw.  18;  3  Bam.  and 
Aid.  ^93;  8  John.  119;  1  Mason,  323,  32d;  3  Wheat.  150, 
154;  1  Mason,  368;  2  Peters's  Cond.  Rep.  428;  2  Taunton, 
806;  7  Wheat.  13;  1  Mason,  328;  9  Wheat.  720;  1  Stark. 
Rep.  1 1 1 ;  2  Ye^.  Jun.  540;  18  Yes.  Juil  20;  3  Merivale,  21 1; 
1  Pothier  on  Obligations,  286, 260;  1  Domat  Civil  Law,  205; 
Civil  Code  of  Louisiana,  954 ;.  1  Cranch,  181 ;  8  Cranch,  311; 
6  Oranch,  253;  Peters's  C.  C.  Rep.  262;  1  Mason,  368:  4 
Oreenleafs  Rep.  525;  2.  Hen.  Black.  613;  1  bos.  and  Pul. 
419;  2  Cranch,  92;  16  John.  67;  17  John.  184;  3  Peters's 
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Cond  Rep.  438;  2  Taunt  306;  3  John.  68,  248;  8  John. 
384,109;  7  Mass.  449;  11  John.  449;  11  John.  180:  5  Mass. 
170;  1  Serg.  and  Rawle,  334. 

Mr  Taney,  for  the  defendants  in  error,  cited,  2  Cranch's  R. 
413;  12  East,  227;  2  Camp.  29;  3  Camp.  220;  12  WheaL 
618;  1  Mason,  324,  325,  336,  368,  870;  7  Cranch,  69;  5  Pe- 
ters'sRep.  626,  627;  1  Bos.  and  loll.  418;  3  Wheat.  101; 
20 John. 365, 366;  3  Wheat.  154;  12 Wheat.  186;  5Cranch, 
253,  1  Boe.  and  Pull.  421 ;  8  John.  389 ;  8  Serg.  and  Low. 
Eng.  Com.  Law  Rep.  10,  78;  1  Desaussure's  Rep.  315;  Fell 
on  Guarantee,  24/8;  12  Mass.  154;  3  Kent's  Com.  78;  9 
Greenleafs  Rep.  207,  210;  1  Wheat  186;  12  Wheat.  186, 
556;  11  Wheat.  75,  76. 

Mr  Justice  Story  delivered  the  opinion  of  the  Court 
This  case  comes  before  us  upon  a  writ  of  error  to  a  judgment 
of  the  district  court  of  the  district  of  Mississippi,  in  which  the 
plaintiffi  in  error  are  defendants  in  the  court  below. 

The  original  action  is  founded  upon  a  guarantee,  given  by 
Douglass  and  others  in  favour  of  one  Chester  Haring,  by  the 
following  letter: 

''Pari  Gibsofiy  December  1807. 
^'  Messrs  Retnolds,  Btrn e  &  Co. 

^^Grentlemen: — Our  friend,  Mr  Chester  Haring,  to  assist 
him  in  business,  may  require  your  aid  from  time  to  time,  either 
by  acceptance  or  indorsement  of  his  paper,  or  advances  in  cash. 
In  order  to  save  you  from  liara.  by  so  doing,  we  do  hereby  bind 
ourselves,  severally  and  jointly,  to  be  responsible  to  you  at  any 
time  foi  a  sum  not  exceeding  eight  thousand  dollars,  should 
the  said  Chester  Haring  fail  to  do  so. 

"  Your  obedient  servants, 

''  James  S.  Douglass. 
''  Thomas  G.  Singleton. 
"  Thomas  Going.'' 
The  declaration  contains  two  counts.     The  first  alleges  that, 
upon  the  faith  of  the  letter,  the  origmal  plaintiffi  accepted  and 
indorsed  drafts  or  paper  of  Haring  to  the  amount  of  eight  thou- 
sand dollars,  wliich  they  were  obliged  to  pay,  and  did  pay  at 
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the  maturity  thereof;  and  of  which  they  gave  due  notice  to  the 
defendants.  The  second  count  is  for  money  lent,  and  money 
had  and  received.  But  this  may  be  laid  entirely  out  of  the 
case,  since  it  is  very  clear,  that,  upon  a  collateral  undertaking 
of  this  sort,  no  such  suit  is  maintainable. 

At  the  trial  upon  the  general  issue  and  the  plea  of  payment, 
the  plaintiffs,  who  are  resident  merchants  at  New  Orleans, 
offered  evidence  to  prove  the  payment  of  five  promissory  notes, 
dated  on  the  1st  of  May  1829,  payable  to  Daniel  OreenM^or 
order,  and  indorsed  by  him,  viz. :  one  note  due  on  the  SOth  of 
November  1829  for  four  thousand  dollars;  one  due  on  the  20th 
of  December  1829*for  four  thousand  five  hundred  ddlars^  ane 
due  on  the  20th  of  January  1830  for  five  thousand  five  hundred 
dollars ;  one  due  on  the  20th  of  February  1 880  for  five  thousand 
five  himdred  dollars;  and  one  due  on  the  20th  of  March  1830 
for  five  thousand  five  hundred  dollars,  in  the  whole  amounting 
to  twenty-five  thousand  d&llars;  and  that  the  notes  had  been 
discounted  with  the  plaintiflb'  indorsement  thereon,  and  werA 
taken  up  by  them  at  maturity. 

It  also  appeared  in  evidence,  that  soon  after  the  letter  of 
guarantee  had  •been  received,  acceptance  had  been  made  of  the 
drafts  of  Haring  by  the  plaintifb  to  the  amount  of  eight  thou- 
sand dollars;  and  that  other  large  transactions  of  debt  and 
credit  took  place  between  them,  upon  which,  on  the  1st  of  May 
1829,  there  was  a  balance  of  principal  of  twenty-two  thousand 
'five  hundred  and  seventy-three  dollars  and  twenty-three  cents, 
besides  interest,  due  to  the  plaintiffs,  and  credits  to  a  larger 
amount  than  eight  thousand  dollars  had  come  into  possession 
of  the  plaintiffs.  And  on  that  day  the  foregoing  notes  were 
received,  and  the  foUowing^reeeipt  written  on  the  account  con- 
taining the  balance. 

**  Received,  Pdrt  Gibson,  May  1,  1829,  in  part  and  on  ac- 
count of  the  above  account,  and  interest  that  may  be  due 
thereon,  the  following  notes,  to  wit,  [enumerating  them] 
amounting  in  all  to  twenty-five  thousand  dollars,  which  notes, 
when  discounted,  the  proceeds  to  go  to  the  credit  of  this  ac- 
count. 

**  Retnolds,  Btrne  &  Co.** 

There  was  a  good  deal  of  othei  evidence  in  the  cause,  but  it 
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does  not  seem  necessary  to  state  it  at  large,  since  no  part  of  it 
beccanes  important  to  a  just  miderstanding  of  ttie  merits  of  the 
controversy,  as  it  now  stands  before  us. 

In  the  progreaa  of  the  trial  the  depositions  of  several  wit- 
nesses who  were  clerks  in  the  counting  house  of  the  piaintiflb 
were  read,  in  which  they  stat  3d,  that  they  knew  that  the  letter 
of  credit  was  considered  by  the  plaintiffs  as  covering  any  balance 
due  by  Chester  Haring  to  the  plaintiffs,  for  advances  from  that 
time  to  the  extent  of  eight  thousand  dollars ;  and  that  advances 
were  made,  and  moneys  paid  by  them  on  account  of  Haring 
from  the  time  of  receiving  the  said  letter  of  credit,  predicated 
on  the  said  leti;er  always  protecting  the  plaintiffb  to  the  amount 
of  eight  thousand  dollars,  whenever  the  said  amount  or  less 
might  be  uncovered;  and  that  it  was  considered  in  the  said 
counting  house  cf  the  plaintiffs  as  a  continuing  letter  of  credit, 
and  so  acted  upon  by  the  plaintiffs.  To  the  admission  of  this 
,par^  ^i  the  depositions  the  defendants  objected;  but  the  court 
overruled  the  objection,  and  permitted  the  evidence  Uf  be  read 
to  the  jury  as  evidence  of  the  relkmce  of  the  plamt^s  tqumihe 
letter  of  credit  to  the  amount  of  the  eight  thousand  dollars^  for  ac- 
ceptances, payments,  advances  and  indorsements  made  to 
Haring.  The  defendants  excepted  to  this  admission  of  the 
evidence;  and  the  propriety  of  this  ruling  «f  the  court,  const!- 
^tutes  the  first  question  in  the  case. 

We  are  of  opinion  that  the  evidence  was  rightly  admitted 
in  the  view,  and  for  the  purposes  stated  by  the  court  below. 
It  was  not  pffered  to  explain  or  establish  the  construction  of 
the  letter  of  credit  (See  RusseU  v.  Clarke,  3  Dall.  415,  S.  C. 
7  Cranch's  Rep.  69).  whether  it  constituted  a  limited  or  a  con- 
tinuing guarantee;  and  was  not  thus  open  to  the  objection 
which  has  been  relied  on  at  the  bar,  that  it  was  an  attetnpt  by 
parol  evidence  to  explain  a  written  contract  It  was  admitted 
simply  to  establish  that  credit  had  been  given  to  Hf  nng  upon 
the  faith  of  it  from  time  to  time,  and  that  it  was  treated  by  the 
plainti£&  as  a  continuing  guioc^tee ;  so  that  if,  in  p^hit  of  law, 
it  was  entitled  to  that  character,  the  plaintii&'  claim  might  not 
be  open  to  the  suggestion,  that  no  such  advances*  acceptances 
or  indorsements  had  in  fact  been  made  upon  the  credit  of  it: 
an  objection  which,  if  founded  in  fact,  might  have  been  fatal 
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to  their  claim.  Nothing  can  Ibe  clearer  upon  principle,  than 
that  if  a  letter  of  credit  is  given,  but  in  fact  no  advances  are 
made  upon  the  feith  of  it;  the  party  is  not  entitled  to  recover 
for  any  debts  due  to  him  from  the  debtor,  in  whose  fisivour  it 
was  given,  which  have  been  incurred  subsequently  to  the 
guarantee,  and  without  any  reference  to  it 

The  other  exceptions  are  to  certain  instructiocs  prayed  bv 
the  defendants,  and  refused  by  the  court. 

They  are  as  follows: 

1.  That  the  said  letter  of  credit  sued  on  is  not  a  continuing 
guarantee,  but  is  a  limited  one;  and  that  when  an  advance  or 
advances,  acceptance  or  acceptances,  indorsement  or  indorse- 
ments had  been  made  by  the  plaintiffs  on  the  faith  of  said 
letter  of  credit  to  the  amount  of  eight  thousand  dollars,  the 
guarantee  became  functus  officio,  and  ceased  to  operate  upon 
any  future  advances,  acceptances  or  indorsements,  made  by 
said  plaintiffs  for  Chester  Haring.  And  that  if  the  said  plain- 
tiffs received  from  said  Haring,  in  payment  of  their  advances, 
acceptances  or  indorsements,  made  on  account  of  said  guaran- 
tee, the  amount  of  ei^ht  thousand  dollars,  it  was  a  discharge 
of  Raid  letter  of  guarantee;  and  that  any  futiire  advances,  ac- 
ceptances or  indorsements,  cannot  be  charged  against  and 
recovered  from  the  dsfendants,  by  virtue  of  said  letter  of  credit 

2.  That  to  entitle  the  plaintiffs  to  recover  on  said  letter  of 
guaibntee,  they  must  prove  that  notice  had  bden  given,  in  a 
reasonable  time  after  said  letter  of  guarantee  had  been  accepted 
by  them,  to  the  defendants  that  the  same  had  been  accepted. 

S.  That  to  entitle  the  plaintiff  to  recover  on  said  levver  of 
credit,  they  must  prove  that,  in  a  reasonable  time  after  they 
had  made  advances,  acceptances  or  indor^iements  for  said 
Haring  on  the  fsdth  of  said  letters  of  guarantee,  they  gave  no* 
tice  to  said  defendants  of  the  amount  and  extent  thereof. 

4.  That  to  entitle  the  plaintiffs  to  recover  on  said-  letter  of 
credit,  they  must  prove  that  a  demand  of  payment  had  been 
made  of  Chester  Haring,  the  principal  debtor,  of  the  debt  sued 
for;  and  in  case  of  non-payment  by  him,  that  notice  of  such 
demand  and  ncn-payment  should  have  been  given  in  a  reason- 
able time  to  the  defendants;  and  in  failure  of  such  proof,  the 
defendants  are  m  law  discharged. 
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5.  That  the  prQinia8(N7  notes,  drawn  by  C.  Hariug,  the 
principal  debtor,  and  indorsed  by  Daniel  Greenleaf,  and  received 
by  the  plaintiflb  on  the  1st  of  May  1829,  as  expressed  in  the 
said  receipt  of  that  date  at  the  end  of  their  said  account,  and 
the  discounting  the  same  in  New  Orleans  by  the  plaintifis  after 
they  had  indorsed  the  same  for  that  puqpose,  the  same  being 
discounted  before  they  fell  due,  and  the  receipt  of  the  net  {vo- 
ceeds  arising  fix>m  the  discounting,  carried  to  the  credit  of 
Chester  Baring's  account  on  the  books  of  the  plaintifl%  was  a 
discharge  of  the  guarantors  on  said  guarantee,  provided  the 
debt  now  sued  for  was  included  in  the  sum  total  of  said  ac- 
count, on  account  of  which  said  promissory  notes  were  taken 
and  receipted  for. 

6.  That  if  the  said  notes,  mentioned  in  said  receipt,  were 
received  as  conditional  payments  of  said  debt,  the  defendants 
are  diischarged,  unless  it  be  {voved  that  due  diligence  has  been 
used  to  recover  the  amount  called  for  by  said  notes  from  the 
individuals  responsible  thereon,  and  that  the  same  could  not 
be  obtained. 

7.  That  the  plaintiffs,  by  accepting  said  notes  on  account  of 
said  debt,  from  C.  Haring,  the  principal  debtor,  with  D.  Green- 
leaf  as  indorser,  on  account  of  said  debt,  the  same  being  at 
that  time  due,  and  receiving  the  money  on  the  same  by  dis- 
counting them,  and  the  passing  said  notes  away  by  indorse- 
ment, could  not  have  sued  Haring  for  the  (Nriginal  debt,  before 
said  notes  fell  due,  dishonoured  and  returned  to  the  plaintifb; 
and  that,  therefore,  they  by  their  own  act  placed  it  out  of  their 
power  to  proceed  against  said  Haring,  to  recover  said  debt, 
before  said  notes  fell  due  and  were  returned  to  the  plaintifis, 
which,  in  law,  discharge  the  guarantors. 

There  was  another  exception,  but  it  was  withdrawn  from  the 
cause  by  the  defendants;  and  that,  as  well  as  another  respect^ 
ing  the  refusal  of  the  court  to  sign  the  bill  of  exceptions,  with- 
out incorporating  in  it  the  evidence  given  at  the  trial,  may  be 
dismissed  without  commentary.  It  is  proper  to  add,  however, 
that  the  conduct  of  the  court  in  relation  to  the  bill  of  exeep- 
*ions  constitutes  no  just  matter  of  error  revisable  in  tliis  form  of 
proceeding;  and  if  it  did,  we  sec  no  reason  (o  question  the  pro- 
priety of  its  conduct  upon  the  present  occasion.     It  is  mani- 

VoL.  vn.~Q 
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fcsily  proper  for  the  court  to  require  that  all  the  evidence  which 
is  explanatory  of  the  true  points  of  the  exceptions  should  be 
brought  before  the  appellate  court,  to  assist  it  in  forming  a  cor- 
rect judgment. 

The  question  involved  in  the  first  instruction  is,  whether  the 
guarantee  contained  in  the  letter  is  a  limited  or  a  continuing 
guarantee;  or,  in  other  words,  whether  it  covered  advanced) 
acceptances  and  indorsements,  in  the  first  instance  to  the 
amount  of  eight  thousand  dollars,  and  terminated  when  these 
were  discharged;  or  whether  it  covered  successive  advances, 
acceptances  and  indorsements  made  to  the  same  amount  at 
any  future  times,  toties  quoties,  whenever  the  antecedent  trans- 
actions were  discharged.  Upon  deliberate  consideration,  we 
are  of  opinion,  that  it  is  a  continuing  guarantee ;  and  we  found 
oiirselves  upon  the  language,  and  the  apparent  intent  and 
object  of  the  letter.  Every  instrument  of  this  sort  ought  to 
receive  a  fair  and  reasonable  interpretation,  according  to  the 
true  import  of  its  teims.  It  being  an  engagement  for  the  debt 
of  another,  there  is  certainly  no  reason  for  giving  it  an  ex- 
panded signification,  or  liberal  construction  beyond  the  fair 
import  of  the  terms.  It  was  observed  by  this  court  in  Russell 
V.  Clarke's  Executors,  7  Cranch,  69,  S.  C.  2  Peters's  Cond. 
Rep.  417,  that  **  the  law  will  subject  a  man,  having  no  inte- 
rest in  the  transaction,  to  pay  the  debt  of  another  only  when 
his  undertaking  manifests  a  clear  intention  to  bind  himself  for 
that  debt.  Words  of  doubtful  import  ought  not,  it  is  conceived, 
to  receive  that  construction."  On  the  other  hand,  as  these 
instruments  are  of  extensive  use  in  the  coimnercial  world,  upon 
the  faith  of  which  large  credits  and  advances  are  made,  care 
should  be  taken  to  hold  the  party  bound  to  the  full  extent  of 
what  appears  to  be  his  engagement;  and  for  this  piupose  it 
was  recognized  by  this  court  in  Drmnmond  v.  Prestman,  12 
Wheat  Rep.  615,  as  a  rule  in  expounding  them,  that  the 
words  of  the  guarantee  are  to  be  taken  as  strongly  against  the 
guarantor  as  the  sense  will  admit;  Fell  on  Guarantee,  ch.  5, 
p.  129,  &c. :  and  the  same  rule  was  adopted  in  the  king's  bench 
in  Mason  v.  Pritclmrd,  1 2  East's  Rep.  227. 

If  we  examine  the  language  or  object  of  the  present  letter, 
we  think  itis  diiiicult  to  c:<ci4Jc  from  tlic  conclusion,  (hat  it 
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was  intended,  and  was  understood  by  all  the  parties  as  a  con- 
tinuing guarantee.  There  is  no  doubt  that  it  was  so  inter- 
preted by  the  plaintifls.  The  object  is  to  assist  Haring  in 
business:  **our  friend  Mr  Chester  Haring,"  to  assist  him  *Mn 
business,  may  require  your  old."  It  was  not  contemplated  to 
be  a  single  transaction,  or  an  unbroken  series  of  transactions 
for  a  limited  period.  The  aid  required  was  to  be  **  from  time 
to  time,  either  by  acceptance  or  indorsement  of  his  pajicr,  or 
advances  in  cash."  The  very  nature  of  such  negotiations, 
with  reference  to  the  business  of  the  party,  imless  other  con- 
trolling words  accompanied  them,  would  seem  to  indico^.c  a 
succession  of  acts  at  different  periods,  having  no  definite  termi- 
nation, or  necessary  connexion  with  each  other.  The  language 
of  the  letter  then  proceeds:  " in  order  to  save  JCU  from  harm 
in  so  doing,  we  do  hereby  bind  ourselves,  &c.  to  be  responsible 
to  you  at  any  Hme,  for  a  sum  not  exceeding  eight  thousand 
dollars,  should  the  said  Chester  Haring  fail  so  to  do."  It  is 
difficult  to  satisfy  this  language  without  giving  to  the  guaran- 
tee a  continuing  opemtion.  The  parties  agree  to  be  respon- 
sible at  any  time  for  a  smn  not  exceeding  eight  thousand  dol- 
lars; and  if  so,  is  not  tlie  natural,  nay  necessory  iniporl,  that 
the  acceptances,  indorsements  and  advances  arc  not  limited  in 
duration;  but  tliat  whenever  ma<lc,  and  at  whatever  future 
times,  the  same  responsibility  sliall  attach  upon  tbem,  imt  ct- 
ceeding  eight  tlionsand  dollarsi  Wo  tliink  that  it  would  be 
difficult  to  give  any  other  interpretation  to  the  language;  with- 
out subjecting  mercantile  papers  to  refinemenfs  and  i^^ubtletieB. 
which  would  betray  innocent  men  into  the  mos^t  scvcrn  lob^aeti^ 
by  an  unsuspecting  confidence  in  them.  That  the  lan^ruAgo 
fairly  a(hnits  of,  if  it  does  not  absolutely  require  this  coiwtwo- 
tion,  cannot  be  doubted.  If  it  does  so,  it  is  but  common  justice 
that  it  should  receive  this  construction,  in  favour  of  innoreut 
parties,  who  have  made  acceptances,  indor^-emcnts  and  ad- 
vances upon  the  faith  of  it ;  according  to  1  he  rule  ahead}  sta  ted, 
that  the  words  shall  l3e  taken  as  strongly  against  thr.  \\\Tiy 
using  them  as  the  sense  will  admit. 

It  is  rare,  that  in  cases  of  guarantee  tlie  language  of  the 
instmments  is  such  as  to  make  tbe  decision  upon  one  an  c  xact 
authority  for  that  of  another.     The  whole  words  and  clauses 
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.  are  to  be  construed  together,  and  that  sense  is  to  be  given  to 
each,  which  best  comports  with  the  general  scope  and^intent 
of  the  whole.    So  far  as  authorities  go,  however,  we  think  they 
are  decidedly  in  fitvour  of  the  interpretation  which  we  have 
adopted.     In  Mason  v.  Pritchard,  12  East's  Rep.  227,  S.  C. 
2  Camp.  436,  the  words  of  the  guarantee  were,  ^*  to  be  respon- 
sible for  any  goods  he  hath  or  may  supply  my  brother  with  to 
the  amount  of  one  hundred  pounds;''  and  the  court  were  of 
opinion  that  it  was  a  continuing  or  standing  guarantee  to  the 
extent  of  one  hundred  pounds,  which  might  at  any  time  be- 
come due  for  goods  suppUed  until  the  credit  was  recalled. 
That  case  waa  certainly  founded  upon  words  less  expressive 
and  cogent  than  those  of  the  caoe  before  us.     In  Merle  v. 
Wells,  2  Camp.  Rep.  413,  the  guarantee  was,  ^'I  consider 
mjrself  bound  to  you  for  any  debt  he  (my  brother)  may  con- 
tract for  his  business  as  a  jeweller,  not  exceeding  one  hundred 
pounds,  after  this  date.     Lord  Ellenborough  held  it  a  continu- 
ing guarantee  for  any  debt  not  exceeding  one  hundred  poimds, 
which  the  brother  might  from  time  to  time  contract  with  the 
plaintiffs  in  the  way  of  his  business;  and  that  the  guarantee 
was  not  confined  to  one  instance,  but  applied  to  debts  success- 
ively renewed.     The  case  of  Sansom  v.  Bell,  2  Camp.  Rep. 
39,  before  the  same  learned  judge,  is  to  the  same  effect.     The 
case  of  Barton  v.  Bennet,  3  Camp.  Rep.  220,  was  upon  words 
far  less  stringent    There  the  guarantee  was,  ^^  I  hereby  under- 
take and  engage  to  be  answerable  to  the  extent  of  three  hun- 
dred poimds  for  any  tallow  or  soap  supplied  by  B.  to  F  and  B., 
[vovided  they  shall  neglect  to  pay  in  due  time."    Lord  Ellen- 
borough  held  it  a  continuing  guarantee,  principally  upon  the 
force  of  the  word  any;  but  the  case  went  off  upon  another 
point 

The  c^es  cited  on  the  other  side  are  all  distinguishable. 
Kirby  v.  The  Duke  of  Marlborough,  2  Maule  and  Selw.  18, 
turned  upon  the  ground  that  the  whole  recital  of  the  bond 
showed  that  a  Umited  guarantee,  for  advances  to  a  definite 
amount,  when  they  were  made  the  guarantee,  became  functus 
officio.  In  Melville  v.  Hayden,  3  Bam.  and  Aid.  593,  the 
guarantee  was,  "  I  engage  to  guaranty  the  payment  of  A.  to 
the  extent  of  sixty  pounds  at  quarterly  account,  bill  two  month?. 
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for.  goods  to  be  purchased  by  him  of  B. ;"  and  the  court  held, 
that  it  was  not  a  continuing  guarantee,  as  the  words  ^*  quar- 
terly account^  imported  only  the  first  quarterly  account;  and 
relied  on  the  word  **  any**  in  Mason  v.  Pritchard,  as  distin- 
guishing that  case  from  the  one  before  them.  The  case  of 
Rogers  v.  Warner,  8  Johns.  Rep.  119,  was  on  a  guarantee  in 
these  words.  **  If  A.  and  B.,  our  sons,  wish  to  take  goods  of 
you  on  credit,  we  are  willing  to  lend  our  names  as  security  for 
any  amount  they  may  wish;"  and  the  court  held  it  to  be  a 
limited  guarantee  for  a  single  credit.  It  is  observable,  that  here 
no  words  of  continuing  credit,  such  as  ^^  from  time  to  time,"  or 
**  at  any  time"  are  used ;  so  that  the  whole  language  is  satisfied 
by  one*  transaction.  It  is,  therefore,  strongly  distinguishable 
from  that  before  this  court. 

We  cannot  admit,  therefore,. as  has  been  contended  at*the 
bar,  that  the  courts  have  inclined  to  vary  the  rule  of  construc- 
tion of  instruments  of  this  nature,  and  to  hold  them  tQ  be 
strictissimi  juris,  as  to  their  interpretation.  And  we  are  well 
satisfied,  that  the  authorities  in  no  degree  interfere  with  the 
construction  which  we  have  given  to  the  terms  of  the  present 
letter.  The  court  below  were,  then,  right  in  refusing  the  first 
instruction. 

The  second  instruction  insists,  that  to  entitle  the  plaintiffs 
to  recover  on  the  guarantee,  they  must  prove  that  notice  had 
been  given  to  the  defendants  of  that  fact  in  a  reasonable  time 
after  the  guarantee  had  been  accepted.  Whether  there  was 
not  evidence  before  the  jury  sufficient  to  have  justified  them  in 
drawing  the  conclusion  that  there  was  such  notice,  we  do  not 
inquire.  It  js  sufficient  for  us  to  declare,  that  in  point  of 
law,  the  instruction  asked  was  correct,  and  ought  to  have  been 
given.  A  party  giving  a  ^letter  of  guarantee  has  a  right  to 
know  whether  it  is  accepted,  and  whether  the  person  to  whom 
it  is  addressed  meancf  to  give  credit  on  the  footing  of  it,  or  not. 
It  may  be  most  material,  not  only  as  to  his  responsibility,  but 
as  to  fiiture  rights  and  'proceedings.  It  may  regulate,  in  a 
great  measure,  his  course  of  conduct  and  his  exercise  of  vigi- 
lance in  regard  to  the  party  in  whose  service  it  is  given.  Espe- 
cially is  it  important  in  the  case  of  a  continuing  guarantee,  since 
it  may  guide  his  judgment  in  recalling  or  suspending  it. 
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The  third  instruction  insistB,  that  to  entitle  the  plaintifis  to 
recover  on  the  guarantee,  they  must  prove  that,  in  a  reasonable 
time  after  they  had  made  advances,  acceptances  or  indorse- 
ments for  Haring  on  the  fiuth  of  the  guarantee,  they  gave 
notice  to  the  defendants  of  the  amount  and  extent  thereo£  If 
this  had  been  the  case  of  a  guarantee  limited  to  a  single  traqs- 
action,  there  is  no  doubt  that  it  would  have  been  the  duty  of 
the  plaintifis  to  have  given  notice  of  the  advances,  acceptances 
or  indorsements  made  to  Haring,  within  a  reasonable  time  after 
they  were  made.  But  this  being  a  continuing  guarantee,  in 
which  the  parties  contemplated  a  series  of  traiisactions,  and  as 
soon  as  the  defendants  had  received  notice  of  the  acceptance, 
they  must  necessarily  have  imderstood  that  there  would  be 
successive  advances,  acceptances  and  indorsements,  which 
would  be  renewed  and  discharged  from  time  to  time,  we  can- 
not perceive  any  ground  of  principle  or  policy,  upon  which  to 
rest  the  doctrine  that  notice  of  each  successive  transaction,  as 
it  arose,  should  be  given.  All  that  could  be  required  would 
be,  that  when  all  the  transactions  between  the  phdntifEs  and 
Haring  under  the  guarantee  were  closed,  notice  of  the  amount 
for  which  the  guarantors  were  held  responsible,  should,  within 
a  reasonable  time  aftenxrards,  be  communicated  to  them.  And 
if  the  instruction  had  asked  nothing  more  than  this,  we  are  of 
o|Hni<Hi,  upon  principle,  as  well  as  upon  the  authority  of  Russ- 
ell V.  Clarke's  Executors,  7  Cranch,  69,  8.  C.  2  Peters's 
Cond.  Rep.  417;  and  Edmondston  v.  Drake,  6  Peters's  Rep. 
624,  that  it  ought  to  have  been  given.  Oxley  v.  Toung,  2  H. 
Bl.  61S;  Peel  v.  Tatlock,  1  Bos.  and  Pull.  419.  But  it  goes 
mu^h  further,  and  requires,  in  the  case  of  a  continuing  guaran- 
tee, that  every  successive  transaction  under  it  should  be  com- 
municated from  time  to  time.  No  case  has  been  cited  which 
justifies  such  a  doctrine,  and  we  can  perceive  no  principle  of 
law  ii^hich  requires  it  The  instruction  was  therefore  properly 
refused. 

The  fourth  instruction  insists,  that  a  demand  of  payment 
should  have  been  made  of  Haring,  and,  in  case  of  non-payment 
by  him,  that  notice  of  such  demand  and  non-payment  should 
have  been  given  in  a  reasonable  time  to  the  defendants,  other- 
wise the  defendants  would  be  discharged  from  their  guarantee. 
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We  are  of  opinion  that  this  instruction  ought  to  have  been 
been  given.  By  the  very  terms  of  this  guarantee,  as  well  as 
by  the  general  principles  of  law,  the  guarantors  are  only  col- 
lateraUy  liable  upon  the  fiiilure  of  the  principal  debtor  to  pay 
the  debt.  A  demand  upon  him,  and  a  fiEulure  on  his  part  to 
perform  his  engagements  are  indispensable  to  constitute  a  casus 
fcederis.  The  creditors  are  not  indeed  bound  to  institute  any 
legal  proceedings  against  the  debtor,  but  they  are  required  to 
use  reas(mable  diligence  to  make  demand,  and  to  give  notice 
of  the  non-payment.  The  guarantors  are  not  to  be  held  to 
any  length  of  indulgence  of  credit  which  the  creditors  may 
choose;  but  have  a  right  to  insist  that  the  risk  of  their  respon- 
sibility sliall  be  fixed,  fiXid  terminated  within  a  reasonable  time 
after  the  debt  has  become  due  (a).  The  case  of  Allen  v.  Right- 
mere,  20  John&  Rep.  S65»  is  distinguishable.  There  the  note 
was  payable  to  the  defendant  himself  or  order,  at  a  future  day, 
and  he  indorsed  it  with  a  special  guarantee  of  its  due  payment ; 
and  the  court  held  his  engagement  absolute,  and  not  condi- 
tional. 

The  fifth  instruction  insists  that  the  promissory  notes  men- 
tioned in  the  receipt  of  the  1^  of  May  1829,  when  discounted, 
and  the  proceeds  carried  to  the  account  of  Haring,  operated  a 
discharge  of  the  guarantors,  jnrovided  the  debt  sued  for  was 
included  in  the  sum  total  of  the  account  for  which  those  notes 
were  received.  We  think  that  the  court  were  not  bound  under 
the  circumstances  to  give  this  instruction.  It  proceeds  upon 
the  ground,  that  the  notes  were  necessarily  received  as  an 
absolute  payment,  a  fact  which  the  court  had  no  right  to 
assume,  and  that,  by  indorsing  the  notes  and  procuring  the 
same  to  be  discounted  and  credited  in  the  account,  the  guaran- 
tee was,  per  se,  discharged.  This  is  not  correct  in  point  of 
law;  for  if  the  plaintiffs,  by  their  indorsements,  were  compel- 
lable to  pay,  and  did  afterwards  pay  the  notes  upon  their  disr 
honour  by  the  maker,  and  these  notes  fell  within  the  scope  of 
the  guarantee,  they  might,  without  question,  recover  the 
amount  from  the  guarantors. 

(a)  See  on  this  wbject  Mr  Wheaton'i  note  to  Lanune  v.  Barker*  3  Wheat 
Kep.  154, 155. 
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The  sixth  mstruction  asserts,  that  if  the  notes  mentioned  in 
the  receipt,  were  received  as  conditional  pajonents  of  the  said 
debt,  the  defendants  are  discharged,  unless  it  is  jMroved  that 
due  diligence  had  been  used  to  recover  the  amount  of  them 
from  the  individuals,  responsible  thereon,  and  that  the  same 
could  not  be  obtained.     If,  by  the  word  ^*  recover,''  were  here 
intended  a  recovery  by  a  suit  at  law,  the  proposition  could  not 
be  maintained.     But  if,  as  we  suppose,  it  is  used  in  the  sense 
of  collect  or  obtain;  its  correctness,  as  a  general  proposition  in 
cases  of  conditional  payments  of  debts  by  notes,  is  admitted. 
He  who  receives  any  note  upon  which  third  persons  are  re- 
sponsible, as  a  conditional  payment  of  a  debt  due  to  himself,  is 
bound  to  use  due  diligence  to  collect  it  of  the  parties  thereto 
at  maturity,  otherwise  by  his  laches  the  debt  will  be  dis- 
charged.    The  difficulty  is  in  applying  the  doctrine  to  the 
circumstances  of  the  present  case  in  the  actual  form  in  which 
it  is  propounded  in  the  instruction.     It  assumes,  as  matter  of 
feet,  what'  the  court  cannot  intend,  that  the  notes  were  re- 
ceived as  conditional  payment    It  does  not  asscit  what  the 
debt  is  to  which  it  alludes;  though  it  probably  refers  to  the 
debt  stated  in  the  account  connected  with  the  receipt.     Now, 
that  account  is  not  in  terms  sued  for;   but  certain  drafts 
amounting  to  eight  thousand  dollars,  accepted  and  indorsed, 
and  paid  by  the  plaintiffs :  and  whether  they  were  included  in 
the  account  or  not,  was  matter  of  evidence  and  not  matter  of 
law.    Although  then  the  instruction  asserted  a  proposition 
generally  true  in  point  of  law,  it  is  not  clear,  that,  in  the  very 
terms  in  which  it  is  propounded,  with,  reference  to  the  case  in 
judgment,  the  court  were  bound  to  give  it,  since  it  involved 
matters  of  &ct 

The  seventh  instruction  is  open  to  a  similar  objection.  It 
manifestly  assumes,  as  its  basis,  general  questions  of  fact, 
upon  which  the  court  had  no  right  to  pronounce  judgment 
It  also  supposes  that  the  debt  sued  for  is  wholly  confined  to 
the  account,  and  that  the  notes  referred  to  were  not  within  the 
scope  of  the  guarantee,  and,  if  paid  by  the  plaintiffi,  could  not 
be  recovered  by  the  defendants;  which  is  fiir  from  being  ad- 
mitted. Indeed,  thj^,  and  several  of  the.preceding  instructions 
proceed  upon  the  ground,  that  the  guarantee  was  a  limited 
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and  not  a  continuing  guarantee,  which  construction  has  been 
already  overturned. 

Upon  the  whole,  we  are  of  opinion  that  the  court  below 
erred  in  refusing  the  second  and  fourth  instructions  jMrayed  by 
the  defendants,  and  that  for  these  errors  the  judgment  must 
be  reversed,  and  the  cause  remanded  to  the  district  court  of 
Mississippi  with  directions  to  award  a  venire  facias  de  novo. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  district  court  of  the  United  States  for  the  district 
of  Mississippi,  and  was  argued  by  counsel:  on  consideration 
whereof,  it  is  the  opinion  of  this  court  that  the  court  below 
erred  in  refusing  the  second  and  fourth  instructions  prayed  by 
the  defendants,  and  that  for  these  errors  the  judgment  must  be 
reversed.  Whereupon,  it  is  adjudged  and  ordered  by  thia 
court,  that  the  judgment  of  the  said  district  court  in  this  cause 
be,  and  the  same  is  hereby  reversed,  and  that  this  cause  be, 
and  the  same  is  hereby  remanded  to  the  said  district  court  with 
directions  to  award  a  venire  &cias  de  novo. 


Vol.  Vn.— R 
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Htppolitus  Joseph  Augustine  Estho  et  al.  v.  BenjamiK 
L.  Lear,  administrator  or  Thaddeus  Kosciuszko. 


A  case  not  being  properly  prepared  in  the  circiut  court  for  a  liearing,  the 
decree  was  reversed,  and  the  cause  remanded,  with  liberty  to  the  plaiatifr 
to  amend  his  bilL 


AN  appeal  from  the  circuit  court  of  the  United  States  for  the 
district  of  Columbia,  holden  in  and  for  the  county  of  Waah- 
ington. 

The  case  was  argued  by  Mr  Swann  and  Mr  Sampscxi,  for 
the  appellants  ;  and  by  Mr  Wirt  and  Mr  Dandridge,  for  the 
appellees. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court 

The  appellants  had  filed  their  bill  in  the  court  of  the  United 
States  for  the  county  of  Washington,  alleging  themselves  to 
be  the  distributees  and  next  of  kin  of  Thaddeus  Kosciuszko,  de- 
ceased, who  departed  this  life  intestate,  as  they  allege,  with 
respect  to  personal  property  in  the  United  States.  The  bill 
charges  that  Thaddeus  Kosciuszko,  being  about  to  leave  Ame- 
rica, deposited  with  Mr  Jefferson  a  paper  writing  purporting  to 
be  a  will  which  was  executed  in  Virginia,  and  is  in  the  follow- 
ing words : 

**  I,  Thad4eus  Kosciuszko,  being  just  on  my  departure  from 
America,  do  hereby  declare  and  direct,  that,  should  I  make  no 
other  testamentary  disposition  of  my  property  in  the  United 
States,  I  hereby  authori:2Se  my  friend^  Thomas  Jeflbrson,  to 
employ  the  whole  thereof  in  purchasing  negroes  from  amcmg 
his  own,  or  any  others,  and  giving  them  liberty  in  my  name, 
in  giving  them  an  education  in  trade  or  otherwise,  and  in  hav- 
ing them  instructed  tor  their  new  condition  in  the  duties  of 
morality,  which  may  make  them  good  neighbours,  good  fttthers 
or  mothers,  husbands  or  wives,  in  their  duty  as  citizens^  teach- 
ing them  to  be  defenders  of  their  Uberty  and'  country,  and  of 
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the  good  Older  of  aociety,  and  in  whataoever  may  make  them 
happy  and  useful;  and  I  make  the  said  Thomas  Jefferson 
executor  of  this. 

**  T.  KosciusxKO. 

^' Sih  May  1196^ 

After  the  testator's  death,  Mr  Jefferson  proved  the  will  in 
the  county  court  of  Albemarle,  but  renounced  the  executorship. 
Letters  of  administration  have  since  been  granted  on  it  in  the 
county  of  Washington  in  this  district,  to  Benjamin  L.  Lear, 
who  is  in  possession  of  the  fund  which  is  referred  to  in  the  pa- 
per writing.  The  plaintiflb  contend  that  this  paper  writing  is 
not  a  will ;  or  if  a  will,  cannot  have  efiect,,  the  bequest  con- 
tained in  it  being  one  which  the  law  will  not  sustain.  They 
therefore  ccMitend  that,  this  will  being  void  and  inoperative, 
they,  as  the  next  of  kin,  are  entitled  to  this  fund,  there  being 
no  creditors  to  daim. 

The  answer  insists  on  the  validity  of  the  will,  and  that  the 
defendant  is  ready  to  carry  the  trust  into  execution. 

Before  the  court  can  decide  the  intricate  questions  vfhich 
grow  out  of  this  will,  we  think  it  necessary  to  possess  some  in- 
formaticm  which  the  record  does  not  give. 

The  domicil  of  jfeneral  Kosciuszko  is  not  stated.  He  was  a 
native  of  Poland,  and  died  in  Switzerland.  Whether  he  was 
domiciliated  in  Switzerland  or  not  does  not  appear.  The  law 
of  domicil,  with  respect  to  wills  in  cases  of  testacy,  or  regulat- 
ings distribution  in  cases  of  intestacy,  may  be  material. 

It  also  appears  that  the  testator  made  a  will  in  Europe. 
From  the  manner  in  which  the  subject  is  mentioned,  we  pre- 
sume that  this  makes  no  disposition  of  his  property  in  the 
United  States ;  but,  since  we  are  informed  of  its  existence,  it 
would  be  desirable  to  see  it. 

We  do  not  think  the  case  properly  prepared  for  decision ; 
and  therefore  direct  that  the  decree  be  reversed  and  the  cause 
remanded,  with  liberty  to  the  plaintiff  to  amend  his  bOl. 
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Indictmtot  in  the  dreuit  court  ot  North  Carolina  for  the  forgery  of»  and  an 
attempt  to  pasa^  8cc.  a  certain  p'aper  writing  in  imitation  <^  and  porpont- 
ing  to  be  a  bill  or  note  issued  by  the  president,  directors  and  company  of 
the  Bank  of  the  United  States,  founded  on  the  eighteenth  section  of  the 
act  of  1816,  esUblishing  tli6  Bank  of  the  United  Statea.  The  note  waa 
ngned  with  the  name  of  John  Huske,  who  had  not  been  at  any  time  pre- 
aident  of  the  Bank  of  the  United  8utes»  but  who,  at  the  time  of  the  date 
of  the  counterfeit,  was  the  president  of  the  office  of  discount  at  Fayette- 
Tillet  and  was  countersigned  by  the  name  of  Johnl^.  8andford»  who  at 
no  time  was  cashier  of  the  mother  bank,  but  was  at  the  said  date  cashier 
of  the  said  office  of  discount  and  deposit.  Hdd,  that  thia  was  an  offence 
within  the  provisiona  of  the  law. 

It  is  clear  that  the  policy  of  the  act  extends  tp  the  case.  The  object 
is  to  guard  the  public  from  false  and  counterfeit  paper,  purporting 
on  its  fiice  to  be  issued  by  the  bank.  It  could  not  be  presumed  that 
persona  in  general  could  be  cognizant  of  the  ikct  who,  at  particular  pe- 
riods^ wer  i  the  president  and  cashier  of  the  bank.  They  were  officers 
liable  to  I  e  remored  at  the  pleasure  of  the  directors,  and  the  times  of 
their  appointment  or  removal,  or  even  their  names,  could  not  ordinarily 
be  within  the  knowledge  of  the  body  of  the  citizens.  The  public  mis- 
'chief  would  be  equally  ^at,  whether  the  names  were  those  of  the 
genuine  officers,  or  of  fictitious  or  unauthorized  persons,  and  ordinary 
diligence  would  not  protect  them  against  imposition. 

ON  a  certificate  of  division  from  the  circuit  court  of  the  United 
States  for  the  district  of  North  Carolina. 

The  defendant,  Abel  Turner,  was  indicted  at  May  term 
18S8,  in  the  circuit  court,  under  the  eighteenth  section  of  the 
act,  incorporating  the  Bank  of  the  United  States,  passed  in 
April  1816. 

The  indictment  contained  four  counts. 

The  first  count  charged  the  defendant  with  having  forged 
and  counterfeited  a  bill  or  note  issued  by  the  orders  of  the 
president,  directors-  and  company  of  the  Bank  of  the  United 
States,  the  teiior  of  which  said  false,  forged  and  counterfeited 
paper  writing  is  as  follows,  to  wit,  *^  the  president,  directors 
and  company  of  the  Bank  of  the  United  States  promise  to  pay 
iwentv  dollars,  on  demand,  at  their  office  of  discount  and  de« 
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posit,  in  FayetteviUe,  to  the  order  of  D.  Anderson,  cashier 
thereof,  Philadelphia,  the  4th  of  July  1827,  John  W.  Sand- 
ford,  cashier,  John  Huske,  president,"  with  intent  to  defraud  the 
president,  directors  and  company -of  the  Bank  of  ^^^  United 
States,  against  the  form  of  the  act  of  congress,  &c. 

The  second  coimt  charged  the  defendant  with  an  attempt  to 
pass  the  said  note,  describing  it  in  the  same  form,  knowing  it  to 
be  forged,  with  intent  to  defiaud  the  Bank  of  the  United  States. 

The  third  count  charged  the  offence  of  passing,  uttering  and 
publishing  the  same  note,  with  intent  to  defraud  the  bank. 

The  fourth  and  fifth  counts  charged  the  defendant  with  an 
attempt  to  pass,  and  with  having  passed  the  note  to  one  Elliott, 
with  intent  to  defraud  him.  The  note  was  described  in  these 
counts  in  the  same  form  and  terms  as  in  the  first  count 

The  jury  found  the  defendant  guilty  on  the  fourth  and  fifth 
counts,  and  not  guilty  as  to  the  residue. 

Upon  the  trial  of  the  cause  it  occurred  as  a  question,  whether 
the  attempt  to  pass  the  counterfeit  bill,  in  the  indictment  men- 
tioned, knowing  the  same  to  be  counterfeit,  the  said  bill  being 
signed  with  the  name  of  John  Huske,  who  had  not,  at  any 
time,  been  president  of  the  Bank  of  the  United  States,  but  at 
the  time  of  the  date  of  the  said  counterfeit  bill  was  the  presi- 
dent of  the  office  of  discount  and  deposit  of  the  Bank  of  the 
United  States  at  Fayetteville,  and  countersigned  with  the 
name  of  John  W.  Sandford,  who  at  no  time  was  cashier  of  the 
Bank  of  the  United  States,  but  was,  at  the  date  aforesaid,  cash- 
ier of  the  said  office  of  discount  and  deposit,  was  an  offence 
within  the  provisions  of  the  act  entitled  an  act  to  incorporate 
the  subscribers  to  the  Bank  of  the  United  States:  upon  which 
question,  the  judges,  being  divided  in  opinion,  ordered  that  the 
same  should  be  certified  to  the  supreme  court  of  the  United 
States  for  the  opinion  of  that  court. 

The  case  was  argued  by  the  attorney-general,  for  the  Uni- 
ted States  ;  no  ronnf^e!  apprared  for  the  defendant. 

Tiie  atlorncy-gencicii  stated  that  the  note  ilescrilDed  in  the 
indiclinenf^  WJis  in  all  rcppccts  tli?  s«nine  as  a  nole  of  the  mo- 
tlier  bank,  oxrppiinir  flieslirnniiirrs  of  tlic  presulenf  niii!  cash- 
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ier  of  the  bank.  Instead  of  those  signatures^.the  names  of  the 
president  and  cashier  of  the  branch  bank  at  Fayetteville  were 
affixed  to  the  note.  The  question  is,  whether  this  bill  came 
within  the  description  in  the  eighteenth  section  of  the  act  in- 
corporating the  bank,  which  punishes  the  offence  charged  as 
counterfeiting  a  bill  or  note  issued  by  order  of  the  bank.  The 
question  turns  upon  the  interpretation  of  the  word  ^*  purport** 
in  the  section.  If  the  paper  purports  to  be  a  bill  or  note  of  the 
bank  it  is  enough ;  although  it  may  not  be  signed  by  the  proper 
officers  of  the  bank. 

The  cases  which  have  been  decided  in  England  fully  main- 
tain this  position.  They  are  found  in  S  Russell  on  Crimes, 
SS8,  840,  342,  344,  345,  346,  363,  366,  366,  456,  470,  471 ; 
and  in  10  Petersdorfs  Abridg.  55,  56. 

Mr  Justice  Stort  delivered  the  opinion  of  the  Court. 

This  cause  comes  before  the  court  upon  a  certificate  of  divi- 
sion of  opinion  of  the  judges  of  the  circuit  court  for  the  district 
of  North  Carolina.  The  defendant,  Abel  Turner,  was  indict- 
ed for  the  forgery  of,  and  an  attempt  to  pass,  &c.  a  certain 
paper  writing  in  imitation  of,  and  purporting  to  be  a  bill  or 
note  issued  by  the  president,  directors  and  company  of  the 
Bank  of  the  United  States.  The  indictment  contained  several 
counts,  all  founded  upon  the  eighteenth  section  of  the  act  of 
the  10th  of  April  1816,  ch.  44,  establishing  the  Bank  of  the 
United  States.  Upon  the  trial  of  the  cause  it  occurred  as  a 
question,  whether  the  ^attempt  to  pass  the  counterfeit  bill  in 
the  indictment  mentioned,  knowing  the  same  to  be  counterfeit, 
the  said  bill  being  signed  with  the  name  of  John  Huske,  who 
had  not  at  any  time  been  president  of  the  Bank  of  the  United 
States,  but  at  the  time  of  the  date  of  the  said  counterfeit  bill 
was  the  president  of  the  office  of  discount  and  deposit  of  the 
Bank  of  the  United  States  at  Payetteville,  and  countersigned 
by  the  name  of  John  W.  Sandford,  who  at  no  time  was  cashier 
of  the  Bank  of  the  United  States,  but  was,  at  the  date  afore- 
said,  cashier  of  the  said  office  of  discount  and  deposit,  was  an 
offence  within  the  provisions  of  the  act.  Upon  this  question 
the  court,  being  divided  in  opinion,  ordered  the  mme  to  be  cer- 
cified  to  thip  ronrt. 
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The  bill  or  note  itself  is  not  set  forth  in  haec  verba,  except 
in  the  count  on  which  the  question  arose,  and  which  charges 
that  the  defendant,  with  force  and  arms,  &c.  **  feloniously  did 
attempt  to  pass  to  one  S.  E.  as  and  for  a  true  and  good  bill  or 
note,  a  certain  fieilse,  forged  and  counterfeit  paper  writing,  the 
tenor  of  which,  &c.  is  as  follows,  *  the  president,  directors  and 
company  of  the  Bank  of  the  United  States  promise  to  pay 
twenty  dollars  on  demand,  at  their  office  of  discount  and  depo- 
sit in  Fayetteville,  to  the  order  of  D.  Anderson,  cashier  thereof, 
Philadelphia,  the  4th  of  July  1827,  John  W.  Sandford,  cashier, 
John  Huske,  president,'  with  intent  to  defraud  the  president, 
directors  and  company  of  the  Bank  of  the  United  States."  The 
bill  therefore  purports  on  its  face  to  be  signed  by  persons  who 
are  respectively  president  and  cashier  of  the  bank. 

One  of  the  fundamental  articles  of  the  charter  (sect.  11, 
art.  12)  declares  that  the  bills  and  notes  which  may  be  issued 
by  order  of  the  corporation,  signed  by  the  president  and  coun- 
tersigned by  the  cashier,  promising  the  payment  of  money  to 
any  person  or  persons,  his,  her  or  their  order,  or  to  bearer,  shall 
be  binding  and  obligatory  on  the  same.  So  that  'the  present 
counterfeit  bill  purports  to  be  signed  by  officers,  who  were 
the  proper  officers  to  sign  the  genuine  bills  of  the  bank. 

The  persons  named  in  the  counterfeit  bill  not  being  in  fact 
the  president  and  cashier,  although  so  called ;  the  question 
arises,  whether  the  party  is  liable  to  indictment  for  an  attempt 
to  pass  it,  under  the  eighteenth  section  of  the  act  of  1816. 

We  are  of  opinion,  that  he  is,  within  the  words  and  true 
intent  and  meaning  of  the  act.  The  words  of  the  act  are,  **  if 
any  person  shall  fiEdsely  make,  &c.,  or  cause  or  procure  to  be 
falsely  made,  &c.,  or  willingly  aid  or  assist  in  falsely  making, 
&c.,  any  bill  or  note  in  imitation  of,  or  purporting  to  be  a  bill 
or  note  issued  by  order  of  the  president,  directors  and  company 
of  the  said  bank,  Slc.  &c.  ;  or  shall  pass,  utter  or  publish,  or 
attempt  to  pass,  utter  or  publish  as  true  any  false,  &c.  bill  or 
note,  purporting  to  be  a  bill  or  note  issued  by  the  order  of  the 
president,  directors  and  company  of  the  said  bank,  &c.,  know- 
ing the  same  to  be  falsely  forged  or  counterfeited,  &c.,  every 
such  person,  &c.  &c."  The  case,  therefore,  falls  directly 
within  the  ienns  of  the  -act.     It  is  an  attempt  to  {^ass  a  false 
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bill  or  note  as  true,  purporting  to  be  a  bill  or  note  issued  by 
the  order  of  the  president,  directors  and  company;  for  the 
word  ^*  purport"  imports  what  appears  on  the  face  of  th^  in- 
strument Jones's  Case,  Douglas,  802;  2  Russell  on  Crimes, 
b.  4,  ch.  32,  sec.  1,  p.  345,  346,  2d  edition;  Id.  363  to  367. 
The  preceding  clause  of  the  section  very  clearly  shows  this  to 
be  the  sense  of  the  word  in  this  connexion.  It  is  there  said, 
if  any  person  shall  falsely  make,  &c.  any  bill  **  in  imUaiion  of 
or  pwporlkig  to  he  a  6t7{,"  &c.  where  the  words  **  in  imitation 
oP  properly  refer  to  counterfeiting  a  genuine  bill,  made  by  the 
proper,  authorized  officers  of  the  bank ;  and  the  words  *^  or  pur- 
porting to  be,"  properly  refer  to  a  coimterfeit  bill,  which  on  its 
fiice  appears  to  be  signed  by  the  proper  officers.  In  the  view 
of  the  act  then,  it  is  wl^olly  immaterial  whether  the  bill  at* 
tempted  to  be  passed  be  signed  in  the  name  pf  real  or  fictitious 
persons,  or  whether  it  would,  if  genuine,  be  binding  on  the 
bank  or  not. 

And  it  IB  equally  clear,  that  the  policy  of  the  act  extends  to 
the  case.  The  object  is  to  guafd  the  public  from  false  and 
counterfeit  paper,  purporting  on  its  &ce  to  be  issued  by  the 
bank.  It  could  not  be  presumed  that  persons  in  general  would 
be  cognizant  of  the  fact,  who  at  particular  periods  were  the 
president  and  cashier  of  the  bank.  They  were  officers  liable 
to  be  removed  at  the  pleasure  of  the  directors;  and  the  times 
of  their  appointment  or  removal,  or  even  their  names,  could 
not  ordinarily  be  within  the  knowledge  of  the  body  of  the  citi- 
zens. The  public  mischief  would  be  equally  great,  whether 
the  names  were  those  of  the  genuine  officers,  or  of  fictitious  or. 
unauthorized  persons;  and  ordinary  diligence xx)uld  not  protect 
them  against  imposition.  2  East's  P.  C.  ch.  19,  sec.  44,  p.  950; 
2  Russell  on  Crimes,  b.  4,  ch.  32,  sec.  1,  p.  341,  2d  edition. 

Upon  examining  the  English  authorities  upon  the  subject  of 
forgery  and  the  utterance  of  comiterfeit  paper,  they  appear  to 
us  fully  to  justify  and  support  a  similar  doctrine.  It  is,  for 
instance,  clearly  settled  that  the  making  of  a  false  instrument, 
which  is  the  subject,  of  forgery,  with  a  fraudulent  intent, 
although  in  the  name  of  a  non-exisling  person,  is  as  much  a 
forgery  as  if  it  had  been  made  in  the  name  of  a  peroon  known 
to  exist,  and  to  whom  ciedif  was  due      2  RiiseeU  on  Crimes, 
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b.  4^  ch.  82,  sec.  1,  Sd  edition,  p.  327  to  333,  and  the  casec 
there  cited;  Id.  470, 474;  2  East,  P.  Cr.  ch.  19,  sec.  38,  p.  940. 
Nor  is  it  material  whether  a  forged  instrument  be  made  insuch 
a  manner,  as  that  if  in  truth  it  were  such  as  it  is  counterfeited 
fot,  it  would  be  of  validity  or  not  This  was  decided  as  long 
ago  as  Deakins's  case,  1  Biderf.  Rep.  142;  1  Hawk.  PL  Cr.  ch. 
70,  sec.  7;  2  East,  P.  C.  ch.  19,  sec.  43,  p.  948.  Nor  is  it  any 
answer  to  the  charge  of  forgery,  that  the  instrument  is  not 
available,  by  reason  of  some  collateral  objection  not  appearing 
upon  the  &ce  of  it  2  Russell  on  Crimes,  b.  4,  ch.  32,  sec.  1, 
2d  edition,  p.  SS7  to  341 ;  Id.  470  to  474. 

Bo  that  upon  the  words  and  policy  of  the  act  itself,  as  well 
as  npoa  the  footing  of  authority,  we  are  of  opinion,  that  the 
c^nce  stated  in  the  division  of  opinion  is  within  the  act  of 
1816.  And  we  shall  accordingly  certify  this  to  the  circuit 
court 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord fiom  the  circuit  court  of  the  United  Btates  for  the  district 
of  North  Carolina,  and  on  the  question  and  point  on  which  the 
judges  of  the  said  circuit  court  were  opposed  in  opinion,  and 
which  was  certified  to  this  court  for  its  opinion,  agreeably  to 
the  act  of  congress  in  such  case  made  and  provided,. and  was 
argued  by  counsel:  on  consideraticnK  whereof,  it  is  the  opinion 
of  this  court,  that  the  attempt  to  pass  the  counterfeit  bill  in  the 
indictment  in  the  proceedings  mentioned  under  the  circum- 
stances in  the  said  certificate  of  division  of  opinion  mentioned, 
is  an  offence  within  the  provisions  of  the  act  of  congress  stated 
in  the  antae  certificate:  whereupon,  it  is  adjudged  and  ordered 
by  the  court,  that  it  be  certified  to  the  said  circuit  court  for  the 
district  of  North  Carolina,  that  the  attempt  to  pass  the  coun- 
terfeit bill  in  the  indictment  in  the  proceedings  mentioned 
under  the  circumstances  in  the  said  certificate  of  division  of 
opinion  mentioned,  is  an  offence  within  the  provisions  of  the  act 
of  congress  stated  in  the  same  certificate. 
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he  defendant  was  indicted  upon  the  tventy-foarth  aectioo  of  the  act  of 
congrress  of  Sd  March  1825,  entitled  *<  an  act  to  reduce  into  one  the  lere 
ml  ActB  establishing  and  reguhvting  the  post  office  department^"  for  ad- 
vising-, procuring  and  asnsting  one  Joseph  L  Straugfaan,  a  mail  carrier^ 
to  rob  the  mail;  and  was  found  guilty.  Upon  this  finding,  the  judges  of 
the  circuit  court  of  North  Carolina  were  diiided  in  opinion  on  the  questioiit 
whether  an  indictment  founded  on  the  statute  for  advising,  &e.  a  mail 
caiTier  to  rob  the  mail,  ought  to  set  forth  or  arer  that  the  said  carrier  did 
ill  fact  commit  tlie  offence  of  robbing  the  mail  ?    By  the  court: 

riie  answer  to  this,  as  an  abstract  proposition,  must  be  in  the  affinnatiTe. 
Hut  if  the  question  intended  to  be  put  is,  whether  there  most  be  a  die- 
tinct  substantive  averment  of  that  fact:  it  is  not  necessaiy.  The  indict- 
ment in  this  case  sufficiently  sets  out  that  the  offence  had  been  committed 
by  the  mail  carrier. 

The  offence  charged  in  this  indictment  is  a  misdemeanour  where  aU  are 
principals;  and  the  doctrine  applicable  tr  principal  and  accessaiy  in  eases 
of  felony,  does  not  apply.  The  offence^  however,  charged  against  the 
defendant  is  secondaiy  in  its  character;  and  there  can  be  no  doubt  that 
it  must  sufficiently  appear  upon  the  indictment,  that  the  offence  alleged 
against  the  chief  actor  had  been  committ«v1. 

ON  a  certificate  of  division  from  the  circtiit  court  of  the  United 
States  for  the  district  of  North  Carolina. 

The  defendant  was  indicted  at  the  term  of  November  1882 
of  the  circuit  court,  for  an  offence  against  the  post  office 
laws  passed  on  the  2d  of  March  1824,  entitled,  ^^aa  act  to  re- 
duce into  one  act  the  several  acts  establishing  and  regulating 
the  post  office  department." 

The  indictment  contained  two  counts. 

The  first  count  charged  that  the  defendant  did,  ^'  at  Fayette- 
ville,  on  the  1st  June  1832,  procure,  advise  and  assist  Joseph 
I.  Strauglian  to  secrete,  embezzle  and  destroy  a  mail  of  letters, 
with  which  the  paid  Joseph  1.  Straughan  was  entrusted,  and 
which  had  come  to  his  possession,  and  was  intended  to  be  con- 
veyed by  post  from  Piltsborough,  in  the  district  aforesaid,  to 
Fayetteville,  also  in  said  district,  containing  bank  notes ;  the 
Baid  Joseph  I.  Blraughan  being,  at  the  time  of  such  proclu'ing, 
sidvising  and  assisting,  then  iind  there  a  person  employed  in 
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one  of  the.  departments  of  the  post  office  establishment,  to  wit, 
a  carrier  of  the  mail  of  the  United  States  from  Pittsborough 
aforesaid  to  Fayetteville  aforesaid,  contrary  to  the  form  of  the 
act  of  congress,"  &c. 

The  second  comit  was  in  the  following  words :  that  the  de- 
fendant *^  did  procure,  advise  and  assist  Joseph  I.  Straughan  to 
secrete,  embezzle  and  destroy  a  letter  addressed  by  Joseph 
Small  to  Joseph  Baker,  with  which  the  said  Joseph  I.  Straugh- 
an was  entrusted,  and  which  came  to  his  possession,  and  was 
intended  to  be  conveyed  by  post  fVom  Pittsborough,  m  the  dis- 
trict aforesaid,  to  Fayetteville,  aforesaid,  containing  sundry 
bank  notes,  amounting,  in  the  whole,  to  sixty  dollars,  of  a  dis- 
crimination to  the  jurors  aforesaid  unknown,  and  of  the  issue 
of  a  bank  to  the  said  jurors  also  unknown;  the  sai&  Joseph  I. 
Straughan  being,  at  the  time  of  such  procuring,  advising  and 
assisting,  then  and  there  a  person  employed  in  one  of  the  de- 
partments of  the  post  office  establishment,  to  wit,  a  carrier  of 
the  mail  of  the  United  States  from  Pittsborough  aforesaid  to 
Fayetteville  aforesaid,  contrary  to  the  form  of  the  act  of  con- 
gress,'' &c. 

The  jury  found  the  defendant  guilty  on  both  counts ;  and  a 
motion  was  made  in  arrest  of  judgment  on  the  following 
grounds: 

1.  That  the  indictment  doth  not  aver,  charge,  or  in  any 
manner  show,  that  the  said  Joseph  I.  Straughan  did  commit 
the  offence  which  this  defendant  is  alleged  to  have  procured 
and  advised  and  assisted  hhn  to  commit. 

2.  That  the  said  indictment  is,  in  other  respects,  uncertain, 
insufficient,  informal  and  defective,  and  will,  in  no  sort,  war- 
rant any  judgment  upon  the  said  verdict. 

Upon  this  motion  the  following  certificate  of  division  was 
given: 

"  The  defendant  was  indicted  upon  the  twenty-fourth  sec- 
tion of  the  act  of  congress  approved  the  2d  of  March  1825, 
entitled  an  act  to  reduce  into  one  the  several  acts  esstablishing 
and  regulating  the  post  office  department,  for  advising,  pro- 
curing and  assisting  one  Joseph  I.  Straughan,  mail  carrier,  to 
rob  the  mail,  and  being  found  guilty,  Huhniitted  a  motion  in 
arrest  of  judgment ;  one  reason  in  support  of  which  motion 


140  SUPREME  COURT. 

[United  BUtetT.lfilb.] 

was,  that  the  indictment  did  not  sufficiently  show  any  oflbnce 
against  the  said  act,  because  the  same  did  not  directly  charge, 
or  otherwise  aver,  that  the  said  Joseph  I.  Straughan  did  actu- 
ally rob  the  mail,  and,  upon  argument,  the  judges  were  op- 
posed in  opinion  upon  this  question,  to  wit :  whether  an  indict- 
ment, grounded  upon  the  said  statute,  for  advising,  &c.  a  mail 
carrier  to  rob  the  mail  ought  to  set  forth  or  aver  that  the  said 
carrier  did,  in  fact,  commit  the  offence  of  robbing  the  mail, 
and,  therefore,  the  judges  directed  the  same  to  be  certified  to 
the  supreme  court 

The  case  was  argued  for  the  United  States  by  the  attorney- 
general,  Mr  Taney ;  no  counsel  appeared  for  the  defendant 

He  stated  that  the  charge,  so  fiur  as  it  is  material  to  the 
question  submitted  to  the  court  in  the  certificate  of  division,  is 
contained  in  the  first  count;  **  that  the  defendant  did  procure, 
advise  and  assist**  the  mail  carrier  to  secrel^  embezzle  and 
destroy  the  mail  of  the  United  States.  In  neither  count  is 
there  an  averment  that  the  offence  of  secreting,  embezzling  or 
destroying  the  mail  was  actually  conmiitted. 

But  as  the  offence  charged  is  a  misdemeanour,  all  are  princi- 
pals ;  and  the  law  which  requires  that  before  the  accessary  can 
be  convicted,  the  principal  must  be  proved  to  have  been  guilty, 
and  the  offence  to  have  been  committed,  dote  not  apply.  As 
this  is  a  statute  offence,  it  is  sufficient  to  bring  the  oflfonder 
within  the  words  of  the  law ;  and  it  may  be  urged  that  the 
words  themselves  contain  in  themselves  a  sulBicient  averment. . 

Upon  the  authority  of  the  decision  of  this  court  in  the  United 
States  V.  Groodin,  12  Wheat.  466,  474,  it  is  submitted  that  the 
indictment  may  be  sustained. 

Upon  English  authorities  it  is  sufficient  to  lay  the  offence  in 
the  words  of  the  law.  2  East's  PI.  Cr.  781 ;  2 -Leach,  Crim. 
Cases,  578 ;  6  T.  R.  SS. 

Mr  Justice  Thompson  delivered  the  opinion  of  the  Court. 

The  defendant  was  indicted  in  the  circuit  court  of  the  United 
States  for  the  district  of  North  Carolina,  under  the  twenty- 
fourth  section  of  the  act  of  1825,  entitled  "an  act. lo  reduce 
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into  oae,  the  several  acts  establishing  and  regulating  the  post 
office  departmenf  (7  Laws  U.  S.  377),  which  declares  **  that 
every  person,  who,  from  and  after  the  passing  of  this  act,  shall 
procure  and  advise,  or  assist  in  the  doing  or  perpetration  of  any 
of  the  acts  or  crimes  by  this  act  forbiden,  shall  be  subject  to 
the  same  penalties  and  punishments  as  the  j^rsons  are  subject 
to  who  shall  actually  do  or  perpetrate  any  of  the  said  acts  or 
crimes,  according  to  the  provisions  of  this  act."  Upon  the 
trial  the  defendap.t  was  convicted  of  the  offence  charged  in  the 
indictment,  and  a  motion  was  made  in  arrest  of  judgment, 
upcm  which  motion  the  judges  were  opposed  in  opinion,  and 
the  case  comes  here  upon  the  following  certificate: 

^  The  defendant  was  indicted  upon  the  twenty-fourth  sec- 
tion of  the  act  of  congress,  approved  the  3d  of  March  1825, 
entitled  *' an  act  to  reduce  into,  one,  the  several  acts  establish- 
ing and  regulating  the  poet  office  department,''  for  advising, 
procuring  and  assisting  one  Joseph  I.  Straughan,  mail  carrier, 
to  rob  the  mail,  and,  being  found  guilty,  submitted  a  motion  in 
arrest  of  judgment :  one  reason  in  support  of  which  motion  was, 
that  the  indictment  did  not  sufficiently  show  any  offence  against 
the  said  act,  because  the  same  did  not  directly  charge  or  other- 
wise aver,  that  the  said  Joseph  I.  Straughan  did  actually  rob 
the  mail;  and  upon' argument  the  judges  were  opposed  in  opin- 
ion upon  this  question,  to  wit,  whether  an  indictment  groimded 
upon  the  said  statute,  for  advising,  &c.  a  mail  carrier  to  rob 
the  mail,  ought  to  set  forth  or  aver,  that  the  said  carrier  did  in 
&ct  commit  the  offence  of  robbing  the  mail,  and  therefore  the 
judges  directed  the  same  to  be  certified  to  the  supreme  court. 

The  offence  charged  in  this  indictment  is  a  misdemeanour, 
where  all  are  principals ;  and  the  doctrine  applicable  to  principal 
and  accessary  in  cases  of  felony  does  not  apply.  The  offence, 
however,  charged  against  the  defendant,  is  secondary  in  its 
character;  and  there  can  be  no  doubt,  that  it  must  sufficiently 
appear  upon  the  indictment,  that  the  offence  alleged  against 
the  chief  actor  had  in  fact  been  committed. 

The  first  coimt  in  the  indictment  alleges  that  the  defendant 
did,  at  the  time  and  place  therein  mentioned,  procure,  advise 
and  assist  Joseph  I.  Straughan  to  secrete,  embezzieand  de-     V 
stroy  a  letter  with  which  he,  the  si^d  Joseph  I.  Strau^an 
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was  entrusted,  and  which  had  come  to  his  possession,  and  was 
intended  to  be  conveyed  by.  post,  &c.,  containing  bank  notes, 
&c.  He,  the  said  Joseph  I.  Straughan,  being  at  the  time  of 
such  procuring,  advising  and  assisting,  a  person  employed  in 
one  of  the  post  office  establishments,  to  wit,  a  carrier  of  the 
mail,  &c.,  contrary  to  the  form  of  the  act  of  congress  in  such 
case  made  and  provided. 

The  second  count  in  the  indictment  sets  out  the  particular 
letter  secreted,  embezzled  and  destroyed,  containing  bank 
notes  amounting  to  sixty  dollars. 

The  offence  here  set  out  against  Straughan,  the  mail  carrier, 
is  substantially  in  the  words  of  the  statute,  second  section. 
If-^any  person  employed  in  any  of  the  departments  of  the  post 
office  establishment,  shall  secrete,  embezzle  or  destroy  any 
letter,  packet,  bag,  or  mail  of  letters  with  which  he  shall  be 
entrusted,  or  which  shall  have  come  to  his  possession,  and  is 
intended  to  be  conveyed  by  post,  containing  any  bank  note, 
&c.,  such  person  shall,  on  conviction,  be  imprisoned,  &c. 

The  general  rule  is,  that  in  indictments  for  misdemeanoiuB 
created  by  statute,  it  is  sufficient  to  charge  the  offence  in  the 
words  of  the  statute.  There  is  not  that  technical  nicety  re- 
quired as  to  form,  which  seems  to  have  been  adopted  and 
sanctioned  by  long  practice  in  cases  of  felony,  and  with  respect 
io  some  crimes,  where  particular  words  must  be  used,  and  no 
other  words,  however  s)n[ionymous  they  may  seem,  can  be 
substituted.  But  in  all  cases  tiie  offence  must  be  set  forth 
with  clearness,  and  all  necessary  certainty,  to  apprise  the  ac- 
cused of  the  crime  with  which  he  stands  charged. 

And  we  think  the  present  indictment  contains  such  cer- 
tainty^ and  sufficiently  alleges,  that  the  offence  had,  in  poini 
of  fact,  been  committed  by  Straughan.  It  charges  the  defend- 
ant not  only  with  advising,  but  procuring  and  assisting  Straug- 
han to  secrete  and  embezzle,  &c.  •  This  necessarily  iraplies 
that  the  act  was  done;  and  is  such  an  averment  or  allegation, 
as  made  it  necessary  on  the  part  of  the  prosecution  to  prove 
that  the  act  had  been  done. 

The  particular  question  put  in  the  certificate  of  division  is, 
whether  an  indictment,  grounded  upon  the  said  statute  for  ad- 
vising, &c.  a  mail  carrier  to  rob  the  mail,  ought  to  set  forth  or 
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aver  that  the  said  carrier  did  in  fact  commit  the  offence  of 
robbing  the  mail.  The  answer  to  this,  as  an  abstract  proposi- 
tion, must  be  in  the  affirmative.  But  if  the  question  intended 
to  be  put  is,  whether  there  must  be  a  distinct,  substantive  and 
independent  averment  of  that  &ct,  we  should  say  it  is  not  ne- 
cessary, and  that  the  indictment  in  this  case  sufficiently  sets 
out  that  the  offence  had  been  committed  by  StrAughan,  the 
mail  carrier;  and  that  no  defect  appears  in  the  indictment  for 
which  the  judgment  ought  to  be  arrested. 

A  certificate  to  this  effect  must  accordingly  be  sent  to  the 
circuit  court 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  circuit  court  of  the  United  States  for  the  district 
of  North  Carolina,  and  on  the  question  and  poiiit  on  whicl:  :*ie 
judges  of  the  said  circuit  court  were  opposed  in  opinion,  and 
which  was  certified  to  this  court  for  its  opinion,  agreeably  to 
the  act  of  congress  in  such  case  made  and  provided,  and  was 
argued  by  counsel:  on  consideration  whereof  it  is  the  opinion 
of  this  court  that  the  indictment  in  this  case  sufficiently  sets 
out  that  the  offence  had  been  committed  by  Straughan,  the 
mail  carrier;  and  that  no  distinct,  substantial  and  independent 
averment  of  that  fact  was  necessary,  and  that  there  is  no  suffi- 
cfent  cause  for -arresting  the  judgment:  whereupon  it  is  ad- 
judged and  ordered  by  this  court,  that  it  be  certified  to  the  said 
circuit  court  that  the  indictment  in  this  case  sufficiently  sets 
out  that  the  offence  had  been  committed  by  Straughan,  the 
mail  carrier,  and  that  no  distinct,  substantial  and  independent 
averment  of  that  fact  was  necessary,  and  that  there  is  po  suffi- 
cient cause  for  arresting  the  judgment 
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VlARtiN  Pickett's  Heirb,  plaintiffs  in  brror  v.  Samuel 

Legerwood  et  At. 

*he  court  refUsed  to  qutih  a  writ  of  error  on  the  ground  that  the  record 
was  not  filed  with  the  clerk  of  the  court  until  the  month  of  June  1833^ 
the  writ  having  been  returnable  to  January  term  1833.  The  defendant 
in  error  might  haye  ayuled  himself  of  the  benefit  of  the  twenty*ninth 
rule  of  the  court,  which  gare  him  the  right  to  docket  and  dinte  the 
cause. 

The  appropriate  use  of  a  writ  of  error,  coram  Tobis,  is  to  enable  a  court  to 
correct  its  own  errors,  those  errors  which  precede  the  rendition  of  the 
judgment.  In  practice  the  same  end  is  now  genersllj  attained  bj  mo- 
tion, sustained,  if  the  case  require  it,  by  affidavitst  uid  the  latter  Biode 
has  superseded  the  former  in  the  British  practice* 

In  ihe  circuit  court  for  the  district  of  Kentucky,  a  judgment  in  fiiTour  of 
tne  plaintiff  in  an  ejectment  was  entered  in  1798,  and  no  proceedings  on 
tne  same  until  1830 «  when  the  period  of  the  demise  haying  expired,  the 
court,  on  motion,  and  notice  to  one  of  the  defendants,  made  an  order  in- 
serting a  demise  of  fifty  years.  It  having  been  aflerwaids  shown  to  the 
court  that  the  parties  really  interested  in  the  land,  when  the  motion  to 
amend  was  nfiade,  had  not  been  noticed  of  (he  proceeding,  -the  court 
iNsued  a  writ  of  error  coram  yobb,  and  gave  a  judgment  sustaining  the 
8<>«ne,  sad  that  the  order  extending  the  demise  should  be  set  aside.  From 
this  judgment  a  writ  of  error  was  prosecuted  to  this  court  {  and  it  was 
held  that  the  judgment  on  the  writ  of  error  coram  Tobi%  was  not  such  a 
judgment  as  could  be  brought  up  by  a  writ  of  enor  for  decision  to  this 
court. 

IN  error  to  the  circuit  court  of  the  United  States  for  the  district 
of  Kentucky. 

Ici  the  circuit  court  of  Kentucky,  at  November  term  1881, 
the  defendants  in  error,  Samuel  Legerwood,  Hugh  Roseberry, 
William  Henderson,  WUUam  JtSUheU  and  John  Graves,  filed 
a  petition,  stating  that  in  1796  a  certain  Martin  Pickett  brought 
his  action  of  ejectment  in  the  district  court  of  the  United  States 
of  the  Kentucky  district,  against  WUUam  JtStcheU  and  William 
Maxwell.  That  the  petitioner,  Samuel  Legerwood,  under 
whose  father  and  testator  William  Legerwood,  the  said  de- 
fendants who  were  tenants  claimed,  was,  with  the  said  tenants, 
made  defendant;  and  in  1798  a  judgment  was  obtained  in  the 
said  court  in  favour  of  Pickett,  but  no  writ  of  possession  was 
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executed  in  fkvoar  of  Piclrett.  The  demise  in  the  declaration 
was  laid  at  ten  years,  and  expired  in  1806,  and  remained  dead 
and  inoperative  for  neariy  twenty-fi\«  years,  when,  before  the 
spring  term  of  the  court  in  1830,  a  notice  was  served  by  the 
att<xney  tor  the  devisees  of  Martin  Pickett  on  WUUam  jkUch^ 
eB^  that  the  court  would  be  moved  to  amend  the  demise  by 
inserting-a  new  one;  and  on  the  sixth  day  of  the  term  he  pro- 
cured an  order  to  be  made,  inserting  a  demise  of  fifty  years^ 
without  the  knowledge  of  any  person  interested  in  Uie  said 
land  at  that  time,  which  ex  parte  order  was  not  discovered 
until  one  year  after.  That  a  writ  of  possession  was  then,  at 
the  time  of  filing  the  petition,  in  the  hands  of  the  marshal, 
and  he  was  about  to  take  possession  of  the  said  land. 

The  petition  proceeds  to  set  forth  the  title  under  which 
William  Legerwood,  the  father  ot  Samuel  Legerwood,  claimed 
the  land,  against  the  title  set  up  by  Martin  Pickett  That 
WiUiam  Mitchell,  one  of  the  defendants  in  the  suit,  was  a 
tenant  of  part  of  the  land ;  that  the  tract  of  Legerwood  was, 
several  years  after  the  judgment  in  ejectment,  sold  by  an  exe- 
cution in  favour  of  the  devisees  of  Pickett,  and  was  bought  by 
Thomas  Starke,  to  whom  •  the  sheriff  conveyed  the  same ;  to 
whom  also  William  Mitchell,  the  said  defendant,  sold  out 
his  interest  in  the  land,  and  moved  away  nearly  one  hundred 
miles  from  the  land ;  and  has  not  for  many  years  been  a  tenant 
of  it  This  fact  is  alleged  to  have  been  well  known  to  the  at- 
torney for  the  devisees  of  Pickett ;  and  that  Mitchell,  having 
no  interest  in  the  same,  gave  no  information  of  the  intended 
motion  to  the  rest  of  the  petitioners,  who  are  terre  tenants. 
The.petition  proceeds  to  state  sundry  conveyances  and  devises 
of  the  land  under  which  the  parties  to  the  petition  all  became 
owners  or  claimants  of  the  same,  or  possessors  thereof,  before 
the  said  motion  to  amend  the  demise,  and  the  notice  of  the 
same  to  William  Mitchell. 

The  petitioners  Henderson,  Graves  and  Roaeberry  say  they 
are  exclusive  terre  tenants,  and,  as  such,  were  entitled  to  no- 
tice, even  if  the  judgment  was  to  be  revived  by  scire  focias; 
and  that  Mitchell  had  not  been  a  terre  tenant  for  upwards  of 
ten  or  twelve  years,  and  had  no  interest  therein.  That  Sam- 
uel Legerwood  has  neve!  been  a  terre  tenant,  but  was  entered 
Vol.  VII.— T 
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defendant  for  those  claimiag  under  the  title  of  his  deceased 
father,  and  that  JtfaxwM  has  abandoned  the  possession,  and 
has  been  dead  for  many  years. 

The  petition  prays  the  court  to  award  a  writ  of  error  coram 
Yobis,  to  reverse  and  annul  the  order  extending  the  demise,  and 
to  quash  the  impending  writ  of  habere  facias  possessionem ; 
and  for  such  other  relief  ^  the  case  requires. 

The  circuit  court  ordered  an  injunction  to  stay  proceedings 
on  the  habere  facias :  and  on  the  S6th  November  18S1  the 
following  judgment  was  entered : 

**  The  court  being  now  sufficiently  advised  of  and  concern- 
ing the  premises,  do  consider  that  the  plaintiffs  writ  of  error 
coram  vobis,  be  sustained ;  that  the  order  extending  the  de- 
mise in  the  declaration  of  Seekright,  on  demise  of  Pickett 
against  Mitchell,  &c.  be  set  aside,  and  the  habere  facias  which 
issued  thereon  be  quashed ;  and  that  the  plaintiffii  recover  of 
the  defendants  their  costs  herein  expended." 

From  this  judgment  the  plaintUb  in  error,  on  the  28th  of 
November  1831,  prosecuted  a  writ  of  error  to  this  court.  The 
citation  is  dated  of  the  28th  November  1831,  and  required  the 
defendants  in  error  to  appear  at  the  January  term  1832  of  this 
court. 

The  record  brought  up  by  the  writ  of  error,  was  filed  in  June 
1332. 

Mr  JLoughborough,  for  the  defendants  in  error,  moved  to 
quash  the  writ  of  enor  on  the  following  grounds. 

1.  Because,  although  the  writ  of  error  was  returnable  to 
January  term  1832  of  this  court,  the  record  was  not  filed  until 
June  1832,  the  term  of  January  1832  having  thus  intervened. 

2.  Because  the  proceedings  of  the  circuit  court  on  the  writ  • 
of  error  coram  vobis,  were  not  of  such  a  nature  as  to  admit  of 
revision  in  this  court ;  it  being  no  more  than  a  dififerent  form 
or  mode  of  exercising  the  power  the  circuit  court  had  over  its 
acts,  and  therefore  subject  to  the  rules  which  this  court  have 
established  against  revising  the  interlocutory  acts  or  orders  of 
inferior  courts. 

The  moticm  was  opposed  by  Mr  WickUfie,  for  the  fdaiQtiA 
in  error. 
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Mr  Justice  Johhsoh  delivered  the  opinioii  of  the  Court 

This  was  a  motion  to  quash  the  writ  of  error  upon  two 
grounds. 

The  fiiBtwas  because  the  record  was  not  filed  with  the  clerk 
of  thb  court  until  the  month  of  June  1832,  whereas  the  writ  of 
error  was  duly  served,  returnable  to  the  January  term  18SS. 
it  was  contended  that  the  case  was  out  of  court  by  lapse  of 
time,  and  the  filing  at  that  late  day  could  not  reinstate  it 
But  on  this  ground  we  are  of  opinion  that  the  motion  cannot 
be  sustained;  since  the  defendant  in  error  might  have  availed 
himself  of  the  benefit  of  the  rule  of  court,  which  gave  him  the 
right  to  docket  and  dismiss  the  cause.  This  court  decided  in 
the  case  of  Wood  and  lade,  that  provided  the  service  be  before 
the  return  day  of  the  writ,  a  return  at  a  subsequent  day  will 
be  sustained.    4  Cranch,  150,  2  Peters's  Cond.  Rep.  76. 

The  second  ground  is  one  which  required  more  examination. 
The  judgment  below  was  rendered  on  a  writ  of  error  coram 
vobis^  sued  out  in  the  same  court,  for  the  purpose  of  correcting 
an  error  committed  at  a  previous  term,  and  into  which  it  was 
contended  that  the  court  had  been  surprised.  We  are  not  now 
called  upon  to  decide  on  the  merits  of  the  cause  below ;  nor 
whether  it  was  a  case  proper  for  the  application  of  that  remedy. 
The  motion  here  is  to  quash  the  writ  of  error,  upon  the  ground 
that  it  is  an  exercise  of  jurisdiction  in  the  court  below  which 
does  not  admit  of  revision  in  this  tribunal:  that  it  is  but  a  dif- 
ferent fiinn  or  mode  of  exercising  the  power  of  the  court  of  the 
first  rescMTt  over  its  own  acts,  and  is  therefore  subject  to  the 
same  exceptions  which  have  always  been  sustained  in  this 
court,  against  revising  the  interlocutory  acts  and  orders  of  the 
infericv  courts. 

It  cannot  be  questioned  that  the  appropriate  use  of  the  writ 
of  error  coram  vobis,  is  to  enable  a  court  to  correct  its  own 
errors;  those  errors  which  precede  the  rendition  of  judgment 
In  psActice  the  same  end  is  now  generally  attained  by  motion; 
sustained,  if  the  case  require  it,  by  affidavits;  and  it  is  obeerv- 
aUe,  that  so  fiur  has  the  latter  mode  superseded  the  former  in 
the  British  practice,  that  BlacksUue  does  not  even  notice  this 
suit  amimg  his  remedies.  It  seemcf,  it  is  still  in  frequent  use  in 
some  of  the  states;  and  u|^  points  of  fact  to  which  the  ronedy 
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exteadfly  it  might,  perhaps,  be  beneficially  resorted  to  as  the 
means  of  submitting  a  litigated  fact  to  the  decision  of  a  jury; 
an  end  which,  under  the  mode  of  proceeding  by  motion,  mi^t 
otherwise  require  a  feigned  issue,  or  impose  upon  a  judge  the 
alternative  of  deciding  a  controverted  point  upon  affidavit,  or 
opening  a  judgment,  perhaps  to  the  material  prejudice  of  the 
plaintifi^  in  order  to  let  in  a  plea. 

But  in  general,  and  in  the  practice  of  most  of  the  states,  this 
remedy  is  nearly  exploded,  or  at  least  superseded  by  that  of 
amending  on  motion.  The  cases  in  which  it  b  held  to  be  the 
appropriate  remedy  will  show  that  it  will  work  no  fieiilure  of 
justice,  if  we  decide  that  it  is  not  one  of  those  remedies  over 
which  the  supervising  power  of  this  court  is  given  by  law. 

The  cases  for  error  coram  vobis,  are  enumerated  without 
any  material  variation  in  all  the  books  of  practice,  and  rest  on 
the  authority  of  the  sages  and  fathers  of  the  law.  I  will  refer 
to  the  pages  of  Archbold  for  the  following  enumeration.  (1st 
Vol.  234^  276,  277,  278,  279.)  "Error  m  the  process,  or 
through  defiiult  of  the  clerk;  error  in  fact,  as  where  the  de- 
fendant being  urn  er  age  sued  by  attorney,  in  any  other  action 
but  ejectment;  that  either  plaintiff  or  defendant  was  a  married 
woman  at  the  conmiencement  of  the  suit ;  or  died  before  verdict 
or  interlocutory  judgment,  and  the  like." 

But  all  the  books  concur  in  quoting  the  language  of  Roll's 
Abridgement,  p.  749,  "  that  if  the  error  be  in  the  judgment 
itself,  and  not  in  the  process,  a  writ  of  error  does  not  lie  in  the 
same  court,  but  must  be  brought  in  another  and  superior  court'* 

The  writ  of  error  in  this  case  was  but  a  substitute  for  a  mo- 
tion to  the  court  below,  to  correct  an  error  of  its  own,  in  grant- 
ing improvidently  a  motion  for  leave  to  amend.  Many  years 
had  elapsed  since  entering  a  judgment  in  ejectment;  the  term 
declared  oxx  had  long  since  expired;  the  terre  tenant  was 
changed ;  only  one  of  the  original  defendants  survived,  and  he 
had  removed  to  a  great  distance  from  the  premises  recovered; 
on  him  alone  notice  of  the  motion  was  served;  and  the  court, 
unaware  of  these  facts,  granted  leave  to  amend  the  declaration 
in  the  original  suit  by  extending  the  term  mor^  than  twenty 
years,  so  as  to  enable  the  plaintifb  to  sue  out  a  writ  of  pos- 
seariim.    This  writ  of  error  was  sued  out  to  enable  the  court 
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below  to  correct  that  error;  they  have  ordered  that  it  shall  be 
corrected;  and  from  that  order  to  set  aside  their  former  order 
and  quash  the  writ  of  possession,  is  the  appeal  now  made  to 
the  reversing  power  of  this  court 

We  think  the  case  comes  precisely  within  the  rule  laid  down 
by  this  court  in  the  capa  of  Waldon  v.  Craig,  9  Wheat.  576; 
with  this  difference,  tl#4  the  latter  was  a  case  in  which  the 
court  thought  cio  favo^fraMy  of  the  claim  of  the  plaintiff  in 
error,  that  they  would  have  sustained  the  suit  if  it  had  been 
possible.  The  court  there  express  themselves  thus.  **  There 
is  pecuhar  reason  in  this  case,  where  the  cause  has  been  pro- 
tracted, and  the  plaintiff  kept  out  of  possession  beyond  the  term 
laid  in  the  declaration,  by  the  excessive  delays  practised  by  the 
opposite  party.  But  the  course  of  this  court  has  not  been  in 
&vour  of  the  idea  that  a  writ  of  error  will  lie  to  the  opinion  of 
a  circuit  court  granting  or  refusing  a  motion  like  this.  No 
judgment  in  the  cause  is  brought  up  by  the  writ,  but  merely  a 
decision  on  a  collateral  motion,  which  may  be  renewed.** 

In  that  case,  as  in  this,  the  motion  was  to  extend  a  term  in 
ejectment,  aiter  judgment;  but  where  the  plaintiff's  delay  in 
proceeding  with  his  writ  of  possession,  was  not  attributable  to 
his  own  laches.  He  had  b^n  arrested  in  his  course  by  suc- 
cessive injunctions  sued  out  by  the  defendants.  This  court 
did  there  recognize  the  case  of  delay  by  injunction  as  one  in 
which,  in  that  action,  the  court  might  exercise  the  power  to 
enlarge  the  term  even  after  judgment,  and  the  particular  case 
as  one  which  merited  that  exercise  of  discretion ;  but  dismissed 
the  writ  of  error  because  it  was  a  case  proper  for  the  exercise 
of  that  discretion,  and  not  coming  within  the  description  of  an 
error  in  the  principal  judgment. 


On  consideration  of  the  motion  made  to  dismiss  this  writ  of 
error  to  the  circuit  court  of  the  United  State -*  for  the  district  of 
Kentucky,  it  is  now  here  ordered  and  adjudged  by  this  court, 
that  this  writ  of  error  to  the  said  circuit  court  be,  and  the  same 
is  hereby  dismissed  with  costs. 
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The  United  States  v.  George  Wilson. 

rhe  defendant  was  indicted  for  robbing  the  mail  of  the  United  States,  and 
putting  the  life  of  the  driver  in  jeopardy,  and  the  conviction  and  judg- 
ment^pronounced  upon  it  extended  to  MOi  offences.  After  this  judg- 
ment no  prosecution  could  be  maintained  lor  the  same  offence,  or  for  any 
part  of  it,  provided  the  former  conviction  was  pleaded. 

rhe  power  of  pardon  in  criminal  cases  had  been  exercised  from  time  im- 
memorial by  the  executive  of  that  nation  whose  language  is  our  language; 
and  to  whose  judicial  institutions,  ours  bear  a  close  resemblance.  We 
adopt  their  principles  respecting  the  operation  and  effect  of  a  pardon ; 
and  look  into  their  books  for  the  rules  prescribing  the  manner  in  which 
it  is  to  be  used  by  the  person  who  would  avail  himself  of  it.  A  pardon  is 
an  act  of  grace,  proceeding  from  the  power  entrusted  with  the  execution 
of  the  laws,  which  exempts  the  individual  on  whom  it  is  bestowed  from 
the  punishment  the  law  inflicts  for  a  crime  he  has  committed.  It  is  the 
private,  though  official  act  of  the  executive  magistrate,  delivered  to  the 
individual  for  whose  b'eneat  it  b  intended,  and  not  communicated  offi- 
cially to  the  court 

It  is  a  constituent  part  of  the  judicial  system,  that  the  judge  sees  only  with 
judicial  eyes,  and  knows  nothing  respecting  any  pairticular  case  of  which 
h<%  is  not  informed  judicially.  A  private  deed,  not  communicated  to  him, 
whatever  may  be  its  character,  whether  a  pardon  or  release,  is  totally  un- 
known, and  cannot  be  acted  upon.  The  looseness  which  would  be  intro- 
duced into  judicial  proceedings  would  prove  fatal  to  the  great  principles 
of  justice,  if  the  Judge  might  notice  and  act  upon  fkcts  not  brought  regu- 
larly into  the  cause.  Such  a  procee^ng,  in  ordinary  cases,  would  sub- 
vert the  best  establidied  principles,  and  would  overturn  those  rules  which 
have  been  setUed  by  the  wisdom  of  ages. 

Inhere  is  nothing  peculiar  in  a  pardon  which  ought  to  distinguish  it  in  this 
respect  from  other  &ct8 :  no  legal  prindple  known  to  the  court  will 

'  sustain  such  a  distinction.  A  pardon  is  a  deed,  to  the  validity  of 
which  delivery  is  essential ;  and  delirery  is  not  complete  without  accept- 
ance. It  may  then  be  rejected  by  the  person  to  whom  it  b  tendered;  and 
if  it  be  rejected,  we  have  discovered  no  power  in  a  court  to  force  it  on 
him. 

It  may  be  supposed  that  no  being  condemned  to  death  would  reject  a  par- 
don, but  the  rule  must  be  the  same  in  capital  cases  and  in  misdemeanours. 
A  pardon  may  be  conditional,  and  the  condition  may  be  more  objection- 
able than  the  punishment  inflicted  by  the  judgment. 

The  pardon  may  possibly  apply  to  a  different  person  or  a  different  crime. 
It  may  be  absolute  or  conditional.  It  may  be  controverted  by  the  pro- 
secutor, and  must  be  expounded  by  the  court.    These  circumstances* 
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combine  to  ihow  that  thii,  like  any  other  deed,  ought  to  be  brongbt 
''judicially  before  the  court,  by  plea,  motion  or  otherwise." 
The  reason  why  a  court  must,  tx  officio,  take  notice  of  a  pardon  by  act  ol 
parliament,  is,  that  it  is  considered  as  a  public  law,  having  the  same  effect 
on  the  case  as  if  the  geneial  law  punishing  the  offence  had  been  repealed 
or  annulled. 

THIS  case  came  before  the  court  on  a  certificate  of  division  of 
opinion  from  the  jud^^  of  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  Pennsylvania. 

At  the  April  sessions  1830  of  that  court,  six  indictments 
were  presented  to  and  found  by  the  grand  jury  against  James 
Porter  and  Greorge  Wilson :  one  for  obstructing  the  mail  of 
the  United  States  from  Philadelphia  to  Kimberton  on  the  26tb 
day  of  November  1829 ;  one  for  obstructing  the  mail  from 
Philadelphia  to  Reading  on  the  6th  day  of  December  1829 ; 
one  for  the  robbery  of  the  Kimberton  mail,  and  putting  the 
life  of  the  carrier  in  jeopardy,  on  the  same  day  in  November 
1829 ;  one  for  robbery  of  the  Reading  mail,  and  putting  the 
life  of  the  carrier  in  jeopardy,  on  the  same  6th  day  of  Decem- 
ber 1829 ;  one  for  robbery  of  the  Kimberton  mail  also  on  the 
26th  of  November  1829 ;  and  one  for  robbery  of  the  Reading  mail 
also  on  the  6th  of  December  1829.  At  the  same  sessions  two 
other  indictments  were  presented  to  the  grand  jury  against  the 
same  defendants,  in  which  they  were  severally  charged  ynih 
robbery  of  the  Reading  and  Kimberton  mail,  and  wounding 
the  carrier,  which  were  returned  to  the  court  as  **  true  bills, 
except  as  to  wounding  the  carrier.^  Upon  the  indictment  for 
robbery  of  the  Kimberton  mail,  and  putting  the  life  of  the  car- 
rier in  jeopardy,  and  also  in  the  two  last  mentioned  indictments, 
a  nolle  prosequi  was  afterwards  entered  by  the  district  attorney 
of  the  United  States.  On  the  26th  day  of  April  1830  the  de- 
fendants James  Porter  and  George  Wilson  pleaded  not  guilty 
to  the  several  biUs  upon  which  they  were  arraigned :  and  on 
the  1st  of  May  a  verdict  of  guilty  was  rendered  against  them 
upon  the  indictment  for  robbery  of  the  Reading  mail,  and  put- 
ting the  life  of  the  carrier  in  jeopardy. 

The  circuit  court,  on  the  27th  of  May  1830,  sentenced  the 
defendants  to  suffer  death  on  the  2d  July  following;  and  James 
Porter  was  executed  in  pursuance  of  this  sentence. 

Upon  the  27th  of  May  1830  George  Wilson  withdrew  the 
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pleas  of  not  guilty  in  all  the  indictments  against  him,  except 
those  on  which  a  nolle  prosequi  was  afterwards  entered,  and 
.pleaded  gmUy  to  the  same. 

The  indictment  for  robbery  of  the  Reading  mail,  and  put- 
ting the  life  of  the  driver  in  jeopardy,  upon  which  James  Por- 
ter and  Greorge  Wilson  were  tried  and  convicted,  was  in  the 
following  terms : 

'*  Eastern  district  of  Pennsylvania,  to  wit: 

**  The  grand  inquest  of  the  United  States  of  America  inquir- 
ing for  the  eastern  district  of  Penmrylvania,  upon  their  oaths 
and  affirmations,  respectively  do  present,  that  James  Porter, 
otherwise  called  James  May,  late  of  the  eastern  district  afore- 
said, yeoman,  and  George  Wilson,  late  of  the  eastern  district 
aforesaid,  yeoman,  on  the  6th  day  of  December  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  twenty-nine,  at  the 
eastern  district  aforesaid,  and  within  the  jurisdiction  of  this 
court,  with  force  and  arms  in  and  upon  one  Samuel  M'Crea, 
in  the  peace  of  God  and  of  the  United  States  of  America  then 
and  there  being,  and  then  and  there  being  a  carrier  of  the  mail 
of  the  United  States,  and  then  and  there  entrusted  therewith, 
and  then  and  there  proceeding  with  the  said  mail  from  the 
city  of  Philadelphia  to  the  borough  of  Reading,  feloniously 
did  make  an  assault,  and  him  the  said  Samuel  M'Crea  in 
bodily  fear  and  danger  then  and  there  feloniously  did  put,  and 
the  said  mail  of  the  United  States  from  him  the  said  Samuel 
M'Crea  then  and  there,  feloniously,  violently  and  against'his 
will,  did  steal,  take  and  carry  away,  contrary  to  the  form  of 
the  act  of  congress  in  such  case  made  and  provided,  and 
Against  the  peace  and  dignity  of  the  United  States  of  America. 

^*  And  the  inquest  aforesaid,  upon  their  oaths  and  affirma- 
tions aforesaid,  do  further  present,  that  the  said  James  Porter, 
otherwise  called  James  May,  and  the  said  George  Wilson,  af- 
terwards, to  wit,  on  the  same  day  and  year  aforesaid,  at  the 
eastern  district  aforesaid  and  within  the  jurisdiction  of  this 
court,  with  force  and  arms  in  and  upon  the  said  Samuel 
M'Crea,  then  and  there  being  a  carrier  of  the  mail  of  the  Uni- 
ted States,  and  then  and  there  entrusted  therewith,  feloniously 
did  make  an  assault,  and  him  the  said  carrier  of  the  said  mail 
then  and  there  feloniously,  violently,  and  against  his  vrill,  did 
rob,  contrary  to  the  form  of  the  act  of  congress  in  such  case 
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made  and  provided,  and  against  the  peace  and  dignity  of  the 
United  States  of  America." 

On  the  14th  of  June  1830  the  president  of  the  United  States 
granted  the  following  pardon  to  Greor^e  Wilson : 

*^  Andrew  Jackson,  president  of  the  United  States,  to  all 
who  shall  see  these  presents,  greeting : 

**  Whereas  a  certain  George  Wilson  has  been  convicted  be- 
fore the  circuit  court  of  the  United  States  for  the  eastern  dis- 
trict of  Pennsylvania,  of  the  crime  of  robbing  the  mail  of  the 
United  States,  and  has  been  sentenced  by  the  said  court  to 
suffer  the  penalty  of  death  on  the  2d  day  of  July  next ;  and 
whereas  the  said  George  Wilson  fias  been  recommended  as  a 
fit  subject  for  the  exercise  of  executive  clemency  by  a  nume- 
rous and  respectable  body  of  petitioners,  praying  for  him  a  re- 
mission of  the  sentence  of  death,  inasmuch  as,  m  such  a  case, 
sentence  of  imprisonment  for  twenty  years  may  yet  be  pro- 
nounced against  him  on  the  indictments  to  which  he  has 
pleaded  guilty  in  the  circuit  court  of  the  United  States  for  the 
said  district,  and  a  still  more  severe  imprisonment  maybe 
awarded  him  for  the  same  acts,  in  the  criminal  courts  of  Penn- 
sylvania : 

**  Now  therefore,  I,  Andrew  Jackson,  president  of  the  United 
States  of  America,  in  consideration  of  the  premises,  divers 
other  good  and  sufScient  reasons  me  thereunto  moving,  have 
pardoned,  and  do  hereby  pardon  the  said  George  Wilson  the 
crime  for  wliich  he  has  been  sentenced  to  suffer  death,  remit- 
ting  the  penalty  aforesaid,  with  this  express  stipulation,  tfastt 
this  pardon  shall  not  extend  to  any  judgment  which  mecf  be 
had  or  obtained  against  him,  in  any  other  case  or  cases  ftow 
pending  before  said  court  for  other  offences  wherewith  he  may 
stand  charged. 

"  [l.  8.]  In  testimony  whereof,  I  have  hereunto  set  my 
hand  and  caused  the  seal  of  the  United  States  to  be  affixed  to 
these  presents.  Given  at  the  city  of  Washington  this  14th 
day  of  June,  A.D.  1830,  and  of  the  independence  of  the  Uni- 
ted States  llie  fifty-fourth. 

"  Andrew  Jackson. 

"  By  the  President, 

"M.  Van  Buren,  Secretary  oj  stale/' 
Vol.  VIL— U 
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The  record,  as  certified  firom  the  circuit  court,  proceeds  to 
state: 

"^  Juid  now,  to  wit,  this  20th  day  of  October,  A.D.  18S0,  the 
district  attorney  of  the  United  States  moves  the  court  for  sen- 
tence upon  the  defendant,  Greorge  Wilson :  but  the  court  sug- 
gesting the  propriety  of  inquiring  as  to  the  effect  of  a  certain 
pardon,  understood  to  have  been  granted  by  the  president  of 
the  United  States  to  the  defendant  since  the  conviction  on  this 
indictment,  although  alleged  to  itlate  to  a  conviction  on  an- 
othef  indictment,  the  case  postponed  till  the  21st  day  of 
October  18S0. 

**  And  now,  to  wit^  this  21st  day  of  October  1830,  the  coun- 
sel for  the  defendant,  George  Wilson,  appear  befcnre  the  court, 
and  on  behalf  of  the  said  defendant,  waive  and  decline  any 
advantage  or  protection  which  might  be  supposed  to  arise  firom 
the  pardon  referred  to :  and  thereupon  the  following  questions 
or  points  were  argued  by  the  district  attorney  of  the  United 
States,  upon  which  the  opinions  of  the  judges  of  the  said  cir- 
cuit court  were  opposed : 

*M.  That  the  pardon  referred  to  (prout  the  same)  is  ex- 
pressly restricted  to  the  sentence  of  death  passed  upon  the 
defendant  under  another  conviction,  and  as  expressly  reserves 
from  its  operation  thc^  conviction  now  before  the  court. 

*^  2.  That  the  prisoner  can,  under  this  jconviction,  derive  no 
advantage  from  the  pardon,  without  bringing  the  same  judici- 
ally before  the  court  by  plea,  motion  or  otherwise. 

**  And  now,  to  wit,  this  21st  day  of  October.  1830,  the  de- 
fendant, George  Wilson,  being  in  person  before  the  court,  was 
asked  by  the  court  whether  he  had  any  thing  to  say  why  sen- 
tence should  not  be  pronounced  for  the  crime  whereof  he 
stands  convicted  in  this  particular  case,  and  whether  he  wished 
in  any  manner  to  avail  himself  of  the  pardon  referred  to :  and 
the  said  defendant  answered  in  person,  that  he  had  nothing  to 
say,  and  that  he  did  not  wish  in  any  manner  to  avail  himself, 
m  order  to  avoid  sentence  in  this  particular  case,  of  the  pardon 
referred  to. 

"  And  the  said  judges  being  so  opposed  in  opinion  upon  the 
points  or  questions  above  stated,  the  same  were  then  and  there, 
at  the  request  of  the  district  attorney  of  the  United  States, 
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stated  under  the  directioQ  of  the  judges,  and  ordered  by  the 
court  to  be  certified  under  the  seal  of  the  court  4o  the  mipreme 
court,  at  their  next  session  thereafter,  to  be  finally  decided  by 
the  said  supreme  court.  And  the  court  being  further  of  opin- 
ion that  other  proceedings  could  not  he  had  in  the  said  case 
without  prejudice  to  its  merits,  did  order  the  same  to  be  con- 
tinued over  to  tlie  next  sessions  of  the  court, 

**Henr7  Baldwin. 

'*j08.  hopkinson.** 

The  case  was  argued  for  the  United  States,  by  Mr  Taney, 
attorney-general;  no  counsel  appeared  for  the  defendant, 
George  Wilson. 

The  attorney-general  contended,  that  the  other  indictments 
against  the  defendant,  and  the  proceedings  on  them,  formed 
no  part  of  the  proceedings  or  evidence  in  this  case;  and  they 
are  not  offered  in  evidence  either  by  the  United  States  or 
G^rge  Wilson.  This  court  could  judicially  notice,  perhaps, 
that  such  indictments  were  upon  the  records  of  the  circuit 
court.  But  whether  it  was  tho  same  Wilson,  or  the  act  con- 
stituting  the  offence  the  same  act;  and  whether  it  was  par- 
doned; were  matters  of  fact,  and  not  matters  of  law.  Neither 
one  of  these  facts  was  pleaded  by  either  of  the  parties,  nor  in 
any  form  alleged,  nor  any  evidence  offered  to  establish  either 
of  them. 

The  question  is,  can  the  court,  without  the  allegation  of 
either  party,  and  without  evidence  offered,  decide  the  facts, 
that  he  is  the  same  person;  that  the  act  pardoned  is  the  same 
with  the  one  now  charged;  and  that  he  has  been  pardoned  for 
that  act? 

This  is  not  a  statute  pardon.  The  pardoning  power  in  the 
constitution  is  the  executive  power. 

Waiving  for  the  present  the  identity  of  the  person  and  the 
act,  and  conceding  that  the  pardon  would  discharge  him,  it  is 
insisted: 

1.  That  the  court  cannot  give  the  prisoner  the  benefit  of  the 
pardon,  unless  he  claims  the  benefit  of  it,  and  relies  on  it  by 
plea  or  motion.     The  form  in  which  he  may  ask  it  is  not  ma- 
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shape  by  him.     It  is  a  grant  to  him;  it  is  his  property;  and  he 
may  accept  it  or  not  as  he  pleases. 

The  ancient  doctrine  was,  that  his  plea  of  not  gwUy  waived 
it,  and  that  he  could  not  afterwards  rely  on  it:  that  a  general 
plea^of  not  guilty,  was  equivalent  to  a  refusal  to  accept  it. 

This  doctrine  is  not  meant  to  be  contended  for.  It  is  ad- 
mitted that  he  may  avail  himself  of  it  at  any  time  by  plea, 
before  or  after  verdict  or  confession.  But  it  is  insisted  that 
unless  he  pleads  it,  or  in  some  way  claims  its  benefit,  thereby 
denoting  his  acceptance  of  the  proffered  grace,  the  court  cannot 
notice  it,  nor  allow  it  to  prevent  them  from  passing  sentence. 
The  whole  current  of  authority  establishes  this  principle.  2 
HawL  ch.  S7,  sect.  59,  64,  65;  4  Bl.  Com.  402;  Aich.  Plead, 
and  Ev.  55 ;  5  Bac.  Abr.  292, 293,  tit.  Pard.  E. ;  Comyn's  Dig. ; 
IS  Petered.  Abr.  82;  Kelynge,  24;  Radcliffe's  case.  Post.  40; 
1  Wils.  150;  King  v.  Haines,  1  Wils.  214;  Jenk.  Cent.  p.  12, 
case  62. 

The  necessity  of  his  pleading  it,  or  claiming  it  in  some  other 
manner,  grows  out  of  the  nature  of  the  grant.  He  must  ac- 
cepf  it. 

We  must  not  look  at  a  pardon  as  if  confined  to  capital  cases; 
It  exists  in  cases  of  misdemeanours  also;  and  the  same  rule 
applies  to  both,  and  the  same  eflect  is  produced  in  both. 

A  pardon  may  be  granted  on  a  condition  precedent  or  sub- 
sequent, and  the  party  remains  liable  to  the  punishment  if  the 
condition  is  not  performed.  2  Hawk.  ch.  37,  sec.  45;  3  Thom. 
Co.  Lit.  569,  615,  note  (m),  and  the  authorities;  Patrick  Mad- 
dan's  case,  1  Leach's  Cas.  220,  263 ;  The  People  v.  James,  2 
Caines's  Rep.  57;  Radcliffe's  case.  Post.  Cr.  Law,  41. 

Suppose  a  pardon  granted  on  conditions,  which  the  prisoner 
does  not  choose  to  accept?  Suppose  the  condition  is  exUe^  and 
he  thinks  the  sentence  a  lighter  punishment?'  Suppose  he 
thinks  it  his  interest  to  undergo  the  punishment,  in  order  to 
make  his  peace  with  the  public  for  an  offence  committed  in 
suddea  temptation? 

A  prisoner  might  be  placed  in  circumstances,  when  he  would 
feel  it  to  be  his  interest  to  suffer  imprisonment  or  pay  a  fine, 
as  the  evidence  of  .his  contrition.     Might  he  not,  under  such 
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circimiBtaiicee,  refuse  to  Bccept  a  general  and  unconditional 
pardoni 

It  is  haidly  necessary  to  speculate  <»i  the  case  of  k  man 
refusing  (o  accept  a  pardon  in  a  capital  case.  It  is  an  event 
not  even  possible,  where  the  party  was  in  his  sound  mind.  If 
it  should  happen,  without  doubt  there  is  a  power  in  the  execu- 
tive to  prevent  the  execution  of  the  sentence. 

But  we  are  now  discussing /imScioI  power,  which,  being  go- 
verned by  fixed  laws  and  rules  of  proceeding,  cannot  exercise 
a  discretion  beyond  the  limits  which  the  law  has  prescribed. 
They  cannot  look  to  cases  which  may  possibly  arise.  There 
is  sufficient  power  in  another  branch  of  the  government  to  pre- 
vent any  evfl  firom  the  principle  insisted  on.  The  argument 
is  fixtified  by  the  clause  introduced  into  the  acts  of  amnesty  in 
England.    Badcliffe's  case,  Fost.  44,  45. 

2.  But  suppose  the  prisoner  is  not  bound  to  plead  it.  How 
was  it  before  the  court  in  any  other  formi  The  attorney  for 
the  United  States  did  not  call  on  the  court  to  allow  it.  No 
evidence  was  cffered  of  the  identity  of  Wilson,  or  of  the  act 
pardoned.  Radcliffe's  case,  Fost  Cr.  Law,  43.  The  identity 
had  been  found  by  a  jury.  How  did  the  court  obtain  a  know- 
ledge of  the  facti 

A  man  who  has  been  acquitted,  cannot  lawfully  be  punished 
in  another  proceeding.  So  of  a  former  conviction.  Arch.' 
Plead,  and  Ev.  50  to  64. 

Suppose  another  indictment  for  the  same  offence,  and  the 
court  saw  the  man,  and  heard  the  evidence,  and  knew  it  to  be 
the  same,  could  they  direct  a  verdict  of  not  guilty]  The  de- 
fence must  be  {beaded  with  the  proper  averments. 

If  the  JMurty  by  an  oversight  omitted  it,  no  doubt  the  court 
would  give  him  an  opportunity  of  correcting  the  error.  But  if 
he  refused  to  plead  it,  and  the  jury  found  him  guilty,  or  he 
pleaded  guilty,  could  the  court  discharge  himi  If  they  could 
not,  how  can  they  do  it  with  a  pardon,  when  the  party  refuses 
to  avail  himself  of  the  defence.  Yet  a  former  a9quittal  absolves 
him  from  all  the  consequences  of  crime  as  perfectly  as  a  par- 
don. It  declares  him  innocent.  The  pardon  restores  him  to 
innocence  in  the  eye  of  the  law. 
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A  pardon  may  release  a  part  of  the  penalty  inflicted  by  law 
and  reserve  the  other.  A  pardon  may  be  granted  on  condition, 
as  already  shown.  May  it  not  then  annex  any  condition)  a 
condition  that  a  party  shall  undergo  a  part  of  the  punishment? 

It  may  be  on  condition  that  he  will  leaye  the  United  States. 

Why  may  it  not  be  that  he  will  pay  the  fine,  where  the 
punishment  is  fine  and  imprisonment?  Why  may  it  not  be 
on  condition  that  he  undergoes  the  imprisonment?  Why  not 
that  he  undergoes  part  of  the  imprisonment?  S  Johns.  Cas. 
S3S,  United  States  v.  Lukens,  Coxe's  Digest,  title  Pardon,  510. 

Mr  Chief  Justice  Marshall  deliyered  the  opinion  of  the 
Ceurt. 

In  this  case  the  grand  jury  had  found  an  indictment  against 
the  prisoner  for  robbing  Xhe  mail,  to  which  he  had  pleaded  not 
guilty.  Afterward^,  he  withdrew  this  plea,  and  pleaded  guilty. 
On  a  motion  by  the  district  attorney,  at  a  subsequent  day,  for 
judgment,  the  court  suggested  the  propriety  of  inquiring  as  to 
the  effect  of  a  certain  pardon,  understood  to  have  been  granted 
by  the  president  of  the  United  States  to  the  defendant,  since 
the  conviction  on  this  indictment,  alleged  to  relate  to  a  convic- 
tion on  another  indictment,  and  that  the  motion  was  adjourned 
till  the  next  day.  On  the  aacceeding  day  the  counsel  for  the 
prisoner  appeared  in  court,  and  on  his  behalf  waived  and  de- 
clined any  advantage  or  protection  which  might  be  supposed 
to  arise  from  the  pardon  referred  to;  and  thereupon  the  follow- 
ing points  were  made  by  the  district  attorney : 

1.  That  the  pardon  referred  to  is  expressly  restricted  to  the 
sentence  of  death  passed  upon  the  defendant  under  another 
conviction,  and  as  expressly  reserves  from  its  operation  the 
conviction  now  before  the  court. 

2.  That  the  prisoner  can,  under  this  conviction,  derive  no 
advantage  from  the  pardon  without  bringing  the  same  judici- 
ally before  the  coitrt. 

The  pnsoner  being  asked  by  the  court  whether  he  had  any 
thing  to  say  why  sentence  should  not  be  pronounced  for  the 
crime. whereof  he  stood  convicted  in  this  particular  case,  and 
whether  he  wished  in  any  manner  to  avail  himself  of  the  par- 
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dmi  referred  to,  answered  that  he  hadliothing'to  say,  and  that 
he  did  not  wish  in  any  manner  to  avail  himself,  in  wder  to 
avoid  the  sentence  in  this  particular  case,  of  the  pardon  re- 
ferred to. 

The  judges  were  thereupon  divided  in  opinion  on  both  points 
made  by  the  district  attorney,  and  ordered  them  to  be  certified 
to  ttus  court 

A  certiorari  was  afterwards  awarded  to  bring  up  the  record 
of  the  case  in  which  judgment  of  death  had  been  pronounced 
against  the  prisoner.  The  indictment  charges  a  robbery  <rf 
the  mail,  and  putting  the  life  of  the  driver  in  jeopardy.  The 
robbery  charged  in  each  indictment  is  on  the  same  day,  at  the 
same  place  and  on  the  same  carrier. 

We  do  not  think  that  this  record  is  admissible,  since  no  di- 
rect reference  is  liuide  to  it  in  the  points  adjourned  by  the 
circuit  court :  and  without  its  aid  we  cannot  readily  compre- 
hend the  questions  submitted  to  us. 

If  this  difficulty  be  removed,  another  is  presented  by  the 
terms  in  which  the  first  point  is  stated  on  the  record.  The 
attorney  argued,  first,  that  the  pardon  referred  to  is  expressly 
restricted  to  the  sentence  of  death  passed  upon  the  defendant 
under  another  conviction,  and  as  expressly  reserves  firom  its 
operation  the  conviction  now  before  the  court.  Upon  this 
point  the  judges  were  opposed  in  opinion.  Whether  they  were 
opposed  on  the  fact,  or  on  the  inference  drawn  firom  it  by  the 
attorney;  and  what  that  inference  was;  the  record  does  not  ex- 
plicitly inform  us.  If  the  question  on  which  the  judges  doubted 
was,  whether  such  a  pardon  ought  to  restrain  the  court  from 
pronouncing  judgment  in  the  case  before  them,  which  was  ex* 
pressly  excluded  from  it;  the  first  inquiry  is,  whether  the 
robbery  charged  in  the  oo^e  indictment  is  the  same  with  that 
charged  in  the  other.  This  is  neither  expressly  af^rmed  nor 
denied.  If  the  convictions  be  for  difierent  robberies,  no  ques- 
tion of  law  can  arise  on  the  effect  which  the  pardon  of  the  one 
may  have  on  the  proceedings  for  the  others. 

If  the  statement  on  the  record  be  sufficient  to  inform  this 
court,  judicially,  that  the  robberies  are  the  same,  we  are  i{6t 
told  on  what  point  of  law  the  judges  were  divided.  The  only 
inference  we  can  dmw  from  the  statement  is,  that  it  wai^ 
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doubted  whether  the  terms  of  the  pardon  could  restrain  the 
court  from  pronouncing  the  judgment  of  law  on  the  conviction 
before  them.  The  prisoner  was  convicted  of  robbing  the  mail, 
and  putting  the  life  of  the  carrier  in  jeopardy,  for  which  the 
punishment  is  death.  He  had  also  been  convicted  on  an  in- 
dictment for  the  same  robbery,  as  we  now  suppose,  without 
putting  life  in  jeopardy,  for  which  the  punishment  is  fine  and 
imprisonment;  and  the  question  supposed  to  be  submitted  is, 
whether  a  pardon  of  the  greater  offence,  excluding  the  less, 
necessarily  comprehends  the  less,  against  its  own  express  terms. 

We  should  feel  not  much  difficulty  on  this  statement  of  the 
questipn,  but  it  is  unnecessary  to  discuss  or  decide  it 

^Whether  the  pardon  reached  the  less  offence  or  not,  the  first 
indictment  comprehended  both  the  robbery  and  the  putting 
life  in  jeopardy,  and  the  conviction  and  judgment  pronounced 
upon  it  extended  to  both.  After  the  judgment  no  subsequent 
prosecution  could  be  maintained  for  the  same  offence,  or  for 
any  part  of  it,  provided  the  former  conviction  was  pleaded. 
Whether  it  could  avail  without  being  pleaded,  or  in  any  man- 
ner relied  on  by  the  prisoner,  is  substantially  the  same  question 
with  that  presented  in  the  second  point,  which  is,  *^  that  the 
prisoner  can,  under  this  conviction,  derive  no  advantage  from 
the  pardon,  without  bringing  the  same  judicially  before  the 
court  by  plea,  motion  or  otherwise.'' 

The  constitution  gives  to  the  president,  in  general  terms, 
"  the  power  to  grant  reprieves  and  pardons  for  offences  against 
the  United  States." 

As  this  power  had  been  exercised  from  time  immemorial  by 
the  executive  of  that  nation  whose  language  is  our  language, 
and  to  whose  judicial  institutions  ours  bear  a  close  resemblance ; 
we  adopt  their  principles  respecting  the  operation  and  effect  of 
a  pardon,  and  look  into  their  books  for  the  rules  prescribing  the 
manner  in  which  it  is  to  be  used  by  the  person  who  would 
avail  himself  of  it. 

A  pardon  is  an  act  of  grace,  proceeding  firom  the  power  en- 
trusted with  the  execution  of  the  laws,  which  exempts  the  in- 
dividual, on  whom  it  is  bestowed,  from  the  punishment  the 
law  inflicts  for  a  crime  he  has  committed.  It  is  the  private, 
though  ofiScial  act  of  the  executive  magistrate,  delivered  to  the 
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indiyidual  for  whooe  benefit  it  is  intended^  .and  not  communi- 
cated <^cially  to  the  court.  It  is  a  conFtituent  part  of  the 
judicial  system,  that  the  judge  sees  only  with  judicial  eyes, 
and  knows  nothing  respecting  any  particular  case,  of  which  he 
is  not  informed  judicially.  A  private  deed,  not  communicated 
to  him,  whatever  may  be  its  character,  whether  a  pardon  or 
release,  is  totally  unknown  and  cannot  be  acted  on.  The 
looseness  which  would  be  introduced  into  judicial  proceedings^ 
would  prove  C&tal  to  the  great  principles  of  justice,  if  the  judge 
might  notice  and  act  upon  facts  not  brought  regularly  into  the 
cause.  Such  a  proceeding,  in  ordinary  cases,  would  subvert 
the  best  established  {Nrinciples,  and  overturn  those  rules  which 
have  been  settled  by  the  wisdom  of  ages. 

Is  there  any  thing  peculiar  in  a  pardon  which  ought  to  dis- 
tinguish it  in  this  respect  from  other  &cts  1 

We  know  of  no  legal  principle  which  will  sustain  such  a 
distinction. 

A  pardon  is  a  deed,  to  the  validity  of  which  delivery  is  es- 
sential, and  delivery  is  not  complete  without  acceptance.  It 
may  then  be  rejected  by  the  person  to  whom  it  is  tendered ; 
and  if  it  be  rejected,  we  have  discovered  no  power  in  a  court  to 
force  it  on  him. 

It  may  be  supposed  that  no  being  condemned  to  death  would 
reject  a  pardon ;  but  the  rule  must  be  the  same  in  capital  cases 
and  in  misdemeanours.  A  pardon  may  be  conditional ;  and 
the  condition  may  be  more  objectionable  than  the  punishment 
inflicted  by  the  judgment. 

The  paxdon  may  possibly  apply  to  a  diffiSrent  person  or  a 
dijflforent  crime.  It  may  be  absolute  or  conditional.  It  may 
be  controverted  by  the  prosecutor,  and  must  be  expounded  by 
the  court.  These  circumstances  combine  to  show  that  this, 
like  any  other  deed,  ought  to  be  brought  "judicially  before  the 
court  t^  plea,  motion  or  otherwise.'* 

The  decisions  on  this  point  conform  to  these  princi{Aes. 
Hawkins^b.  ^  ch.  37,  sect.  59,  s&ys,  "but  it  is  certain  that  a 
man  vl.j  ..«»i/e  the  benefit  of  a  pardon  under  the  great  seal, 
as  where  one  who  hath  such  a  pturdon  doth  not  plead  it,  but 
takes  the  general  issue,  after  which  he  shall  not  resort  to  the 
Vol..  VII.— V 
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pardon.**  In  sect.  67»  he  says,  '<an  excepticn  is  made  of  a  par<- 
doh  after  plea.** 

Notwithstanding  this  general  assertion,  a  court  would  un- 
doubtedly at  this  day  permit  a  pardon  to  be  used  after  the 
general  issue.  Still,  where  the  benefit  is  to  be  obtained  through 
the  agency  of  the  court,  it  must  be  brought  regularly  to  the 
notice  of  that  tribunaL 

Hawkins  says,  sect.  64,  ^^  it  will  be  enor  to  allow  a  man  the 
benefit  of  such  a  pardon  unless  it  be  pleaded."  In  sect.  65, 
he  says,  '*he  who  pleads  such  a  pardon  must  produce  it  ftt6 
fidt  rigOUt  though  it  be  a  plea  in  bar,  because  it  is  presumed 
to  be  in  his  custody,  and  the  property  of  it  belongs  to  him. 

Comyn,  in  his  Digest,  tit.  Pardon,  letter  H,  sajrs,  **  if  a  man 
has  a  charter  of  pardon  fmsa  the  king,  he  ought  to  plead  it  in 
bar  of  the  indictment ;  and  if  he  pleads  not  guilty  he  waives 
his  pardon.**  The  same  law  is  laid  down  in  Bacon's  Abridge- 
ment, title  Pardon ;  and  is  confirmed  by  the  cases  these  authors 
quote. 

We  have  met  with  only  one  case  which  might  seem  to  ques- 
tion it  Jenkins,  page  169,  case  62,  says,  *^  if  the  king  pardons 
a  felon,  and  it  is  shown  to  the  court,  and  yet  the  felon  pleads 
guilty,  and  waives  the  pardon,  he  shall  not  be  hanged ;  for  it 
is  the  king's  will  that  he  shall  not,  and  the  king  has  an  in- 
terest in  the  life  of  his  subject.  The  books  to  the  contrary  are 
to  be  understood  where  the  charter  of  pardon  is  not  shown  to 
the  court** 

This  vague  dictum  supposes  the  pardon  to  be  shown  to  the 
court.  The  waiver  spoken  of  is  probably  that  implied  waiver 
which  arises  from  pleading  the  general  issue :  and  the  case 
may  be  considered  as  determining  nothing  more  than  that  the 
prisoner  may  avail*  himself  of  the  pardon  by  showing  it  to  the 
court,  even  after  waiving  it  by  pleading  the  general  issue.  If 
this  be,  and  it  most  probably  is  the  fiiir  and  sound  construction 
of  this  case,  it  is  reconciled  with  all  the  other  decisions,  so  iar 
as  respects  the  present  inquiry. 

Blackstone,  in  his  4th  vol.  p.  337,  sajrs,  *<  a  pardon  may  be 
pleaded  in  bar.**  In  p.  376,  he  says,  <Mt  may  also  be  pleaded 
in  arrest  of  judgment**    In  p.  401,  he  says,  *<  a  pardon  by  act 
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of  parliament  is  more  beneficial  than  by  the  king's  charter ; 
for  a  man  is  not  bound  to  plead  it,  but  the  court  must,  ear  o^!do, 
take  notice  of  it ;  neither  can  he  lose  the  benefit  of  it  by  his 
own  laches  or  negligence^  as  he  may  of  the  king's  charter  of 
pardon.  The  king's  charter  of  pardon  must  be  specially  plead- 
ed, and  that  at  a  proper  time ;  for  if  a  man  is  indicted  and  has 
a  pardon  in  his  pocket,  and  afterwards  puts  himself  upon  his 
trial  by  pleading  the  general  issue,  he  has  waived  the  benefit 
of  such  pardon.  But  if  a  man  avails  himself  thereof,  as  by 
course  of  law  he  may,  a  pardon  may. either  be  pleaded  on  ar- 
raignment, or  in  arrest  of  judgment,  or,  in  the  present  stage  of 
jwoceedings,  in  bar  of  execution." 

The  reason  why  a  court  must  ex  officio  take  notice  of  a 
pardon  by  act  of  parliament,  is  that  it  is  considered  as  a  public 
law;  having  the  same  effect  on  the  case  as  if 'the  general  law 
punishing  the  offence  had  been  repealed  or  annulled. 

This  court  is  of  opinion  that  the  pardon  in  the  proceedings 
mentioned,  not  having  been  brought  judicially  before  the 
court  by  plea,  motion  or  otherwise,  cannot  be  noticed  by  the 
judgea 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord fixxm  the  circuit  court  of  the  United  States*  for  the  third 
circuit  and  eastern  district  of  Pennsylvania,  and  on  the  question 
QUr  which  the  judges  of  that  court  were  divided  in  opinion,  and 
was  argued  by  the  attorney-general  on  the  part  of  the  United 
States:  on  consideration  whereof,  this  court  is  of  opinion  that 
the  pardon  alluded  to  in  the  proceedings,  not  having  been 
brought  judicially  before  the  court  by  plea,  motion  or  other- 
wise, ought  not  to  be  noticed  by  the  judges,  or  in  any  manner 
to  sfEdci  the  judgment  of  the  law.  All  which  is  directed  and 
adjudged  to  be  certified  to  the  judges  of  the  said  circuit  court 
of  the  United  States  Ux  the  eastern  district  of  Peimsylvania. 
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The  United  States  y.  SImuel  Brewster. 

Indictment  founded  on  the  d|^teenth  section  of  the  act  of  congreii,  peMea 
ion  the  15th  day  of  April  1816,  entitled  <'mi  act  to  incorporate  the  tub- 
icriben  to  the  Ban)[  of  the  United  Statea/' 

The  indictment  charged  the  defendant  with  uttering  and  for|^g  **  a  coun- 
terfeit bill  in  imitation  of  a  bill  iisued  by  the  president,*'  &c  of  the  bank. 
The  forged  paper  was  in  these  words  and  figures: 

(5)  F  745  F  745  (5) 

Cashier  cvfthe 

Baiik  of  the  United  States, 
Pay  to  C.  W.  Earnest,  or  order,  five  doUars 
Oifice  of  Discount  and  Deposit  in  Pittsburgh,  the  10th  day  of  Dec  1839. 

A.  BRACKENBIDGE,  Pres. 
J.  CosEBT,  Cash. 

Fkirman,  Draper,  Underwood  h  Co. 
(Indorsed)  Pay  the  bearer, 

C.  W.  EARNEST. 

Held,  that  a  genuine  instrument,  of  which  the  forged  and  counterfeited* 

instrument  is  an  imitation,  is  not  a  bill  issued  by  order  of  the  president, 

tie.  of  the  Bank  of  the  United  States,  according  to  the  true  intent  and 

meaning  of  the  eig  iteenth  section  of  the  act  incorporating  the  bank. 

ON  a  certificate  of  division  of  opinion  from  the  circuit  court  of 
the  United  States  for  the  eastern  district  of  Pennsylvania. 

At  the  circuit  court  in  October  1832,  an  indictment  was 
found  against  the  defendant,  containing  two  counts. 

The  first,  that  on  the  8th  day  of  May  1832,  he  unlawfully 
and  feloniously  did  sell,  utter  and  deliver  a  false,  forged  and 
counterfeited  bill,  in  imitation  of  ,a  6tfi  issued  by  order  of  the 
president  and  directors  of  the  Bank  of  the  United  States,  which 
said  false,  forged,  and  counterfeited  bill,  partly  written  and 
partly  printed,  is  in  the  words  and  figures  f<dlowing,  to  wit : 

(5)Fri5  F7i5C5) 

Cashier  of  the 

Bank  of  the  United  SUtes, 
Pay  to  C  W.  Earnest,  or  order,  five  dollars 
OAee  of  Discount  and  Deposit  in  Pittsburgh;  the  10th  day  of  Dec.'  1839. 

A.  BRACKENRIDGE, 
J.  CommsT,  Cash. 

Fantnan,  Draper,  Underwood  &  Co. 
tindorsed)  Pay  the  bearer, 

C.  W. 
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with  inteot  to  deftaud  the  president,  directors  and  company  of 
the  Bank  of  the  United  States;  he,  the  said  Samuel  Brewster, 
otherwise  called  Samuel  B.  Brewster,  at  the  time  he  so  sold, 
uttered  and  delivered  the  said  fidse^  forged  and  counterfeited 
bm  as  aforesaid,  then  and  there  well  knowing  the  same  to  be 
false,  forged  and  counterfeited,  contrary  to  the  form  of  the  act 
of  congress  in  such  case  made  and  provided,  and  against  the 
peai^  and  dignity  of  the  United  States  of  America. 

The  second  count  charged  that  the  defendant  did  sell,  utter 
and  deliver,  and  did  r!»use  to  be  sold,  uttered  and  delivered,  a 
false,  forged  and  counterfeited  note,  in  imitation  of  and  purpcnrt- 
ing  to  be  a  note  issued  by  order  of  the  president  and  directors 
of  the  Bank  of  the  United  States,  which  said  last  mentioned 
false,  forged  and  counterfeited  note,  partly  written  and  partly 
printed,  was  in  the  words  and  figures  following,  to  wit  [de- 
scribing it  in  the  same  form  as  in  the  first  count] :  with  in- 
tent to  defraud  the  president,  directors  and  company  of  the 
Bank  of  the  United  States;  he,  the  said  Samuel  Brewster, 
otherwise  called  Samuel  B.  Brewster,  at  the  time  he  so  sold, 
littered  and  delivered  the  said  fidse,  forged  and  counterfeited 
note  as  aforesaid,  then  and  there  well  knowing  the  same  to  be 
ftlse,  forged  and  counterfeited,  contrary  to  the  form  of  the  act 
of  congress  in  such  case  made  and  provided,  &c. 

Tathis  indictment,  the  prisoner  pleaded  not  guilty;  and, 
upon  the  trial,  the  following  question  occurred,  upon  which  the 
opinions  of  the  judges  of  the  circuit  court  were  opposed. 

Whether  the  genuine  instrument  of  which  the  said  false, 
forged  and  counterfeited  instrument  is  in  imitation,  is  a  bill 
issued  by  order  of  the  president  and  directors  of  the  said  bank, 
according  to  the  true  intent  and  meaning  of  the  eighteenth 
section  of  the  act  of  congress,  passed  on  the  16th  day  of  April 
in  the  year  of  our  Lord  1816,  entitled  **an  act  to  incorporate 
the  subscribers  of  the  Bank  of  the  United  States." 

And  the  said  judges  being  so  opposed  in  opinion  upon  the 
question  aforesaid,  the  same  was  then  and  there,  at  the  request 
of  the  district  attorney  for  the  United  States,  stated  under  the 
direction  of  the  judges,  and  ordered  by  the  court  to  be  certified, 
under  the  seal  of  the  court,  to  the  supreme  court,  at  their  next 
sesBicm  to  be  held  thereafter,  to  be  finally  decided  by  the  said 
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BUpreme  court;  and  the  court  being  further  of  opinion  that 
further  proceedings  could  not  be  had  in  said  cause  without 
prejudice  to  the  merits  of  the  same  cause,  did  order  that  the 
jury  empannelled  as  aforesaid  to  tiy  said  cause,  be  discharged 
from  giving  any  verdict  therein. 

The  case  was  presented  to  the  consideration  of  the  court  by 
Mr  Taney,  attorney-general ,  The  defendant  did  not  appear 
by  counsel. 

Mr  Taney  said : 

The  indictment  was  found  under  the  provisions  of  the  act  of 
April  10th,  181 6,  sect  18,  incorporating  die  Bank  of  the  United 
States.  The  oflfence  charged  in  the  first  count  is  selling  **  a 
counterfeit  bill  ;^  in  the  second  count  the  offence  alleged  is 
selling  **  a  counterfeit  note.** 

Under  the  provisions  of  the  law  the  *^  note"  or  **  bill**  coun- 
terfeited, must  be  one  issued  **  by  order  of  the  president  and 
directors  of  the  bank;**  bul  this  is  not  such  a  bitt.  It  is  drawn 
by  the  president  and  cashier  of  the  branch  bank  of  Pittsburgh 
on  the  mother  ban&  at  Philadelphia. 

The  attorney-general  submitted  the  case  to  the  court,  after 
stating  the  sections  of  the  bank  charter  which  refer  to  **  tnUs," 
<*  notes,"  and  **  bills  of  exchange,"  thus  showing  that  the 
''notes^of  the  bank,  a|id  ^<  bills  of  exchange"  are  not  the  same; 
while  upon  other  words  used  in  the  eighteenth  isection,  the 
offence  charged  against  the  defendant  might  have  been  the 
foundation  of  an  indictment,  the  court  would  decide  whether 
in  this  case  as  a  **  bill"  or  **  note,"  the  draft  set  forth  in  the 
indictment  was  properly  described.  He  also  cited  10  Petersd. 
44;  2  East's  Cr.  Law,  876;  10  Petersd.  61. 

The  following  certificate  was  directed  to  be  issued  to  the 
circuit  court. 

On  a  certificate  of  division  in  opinion  of  the  judges  of  the 
circuit  court  of  the  United  States  for  the  eastern  district  of 
Pennsylvania. 

This  cause  came  <m  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the  eastern 
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district  of  PennsylTania,  and  on  the  question  and  point  on 
which  the  judges  ai  that  court  were  opposed  in  opinion,  and 
which  was  certified  to  this  court  for  its  opinion,  agreeably  to 
the  act  of  ccpgress  in  such  case  made  and  provided,  and  was 
argued  by  counsel:  on  consideration  whereof,  this  court  is  of 
opinion,  that  the  genuine  instrument,  of  which  the  said  fdse, 
forged  and  counterfeited  instrument,  in  the  certificate  of  divi- 
sion m^itioned,  is  in  imitation,  is  not  a  bill  issued  by  order 
of  the  president,  directors  and  company  of  the  Bank  of  the 
United  States,  according  to  the  true  intent  and  meaning  of  the 
eighteenth  section  of  the  act  of  congress,  passed  on  the  1 6th 
day  of  April  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  sixteen,  entitled,  '^an  act  to  incorporate  the  sub- 
scribers of  the  Bank  of  the  United  States:"  whereupon  it  is 
ordered  and  adjudged  by  this  court,  that  it  be  certified  to  the 
said  circuit  court  of  the  district  of  Peimsylvania,  that  the 
genuine  instrument,  of  which  the  said  ftdse,  forged  and  coun- 
terfeited instrument  in  the  certificate  of  division  mentioned  is 
in  imitation,  is  not  a  bill  issued  by  order  of  the  president,  direc- 
tors and  company  of  the  Bank  of  the  United  States,  according 
to  the  true  intent  and  meaning  of  the  eighteenth  secti<m  of 
the  act  of  congress,  passed  on  the  16th  day  of  April  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  sixteen, 
entitled,  *^  an  act  to  incorporate  the  subscribers  of  the  Bank  of 
the  United  States." 


n 
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^^         Farmers  Bank  of  Alexandria  y.  John  Hoofp  et  al. 

R.  being  indebted  to  the  Futnen  Bank  of  Alexandria*  on  certain  promit- 
toiy  notes  exceeding^  in  amount  one  tboosand  dolUn*  conveyed  to  H.  a 
lot  of  ground  in  Alexandria,  exceeding  one  thousand  dollars  in  vahie^  de- 
Tised  to  her  by  her  husband,  to  secure  the  payment  of  the  said  notes  by 
sde  of  the  lot  B.  claimed  an  estate  in  fee  in  the  property  conveyed  to 
the  trustee.  The  sum  due  to  the  bank  was  reduced  by  payments  to  less 
than  one  thousand  dolkrs,  and  B.  being  deceased,  a  bill  was  filed  by  the 
bank  to  compel  the  trustee  to  sell  the  property  conveyed  to  him  by  R. 
for  the  payment  of  the  balance  of  the  debt  The  circuit  court  decreed 
that  It  held  no  other  interest  in  the  property  than  a  life  estate,  and  dis- 
missed the  bill.    The  complainants  appealed. 

On  a  motion  to  dismiss  the  appeal  for  want  of  jurisdiction,  the  debt  remain- 
ing due  to  the.  bank  being  less  than  one  thousand  dollan^  the  amount 
required  to  give  jurisdiction  in  appeals  and  writs  of  error  from  the  cir- 
cuit court  of  the  district  of  Columbia  i  it  was  held  that  the  real  matter  in 
controveny  was  the  debt  claimed  in  the  bill;  and  though  tlie  title  of  the 
lot  might  be  inquired  into  incidentally,  it  does  not  constitute  the  object 
of  the  suit.    The  appeal  was  dismissed. 

ON  appeal  from  the  circuit  court  of  the  United  States  of  the 
district  of  Columbi'*  for  the  county  of  Alexandria. 

In  the  circuit  court  of  the  county  of  Alexandria  the  appel- 
lants filed  a  bill  setting  forth  that  a  certain  Mary  Resler  being 
indebted  to  the  Farmers  Bank  of  Alexandria,  as  drawer  of  cer- 
tain promissory  notes,  amounting  to  one  thousand  two  hun- 
dred and  sixty-seven  dollars,  which  notes  were  renewed  and 
were  afterwards  reduced  by  payments,  in  order  to  secure  the 
pajmient  of  the  sum  remaining  due  to  the  bank  on  the  10th  of 
.  September  1823,  made  and  executed  a  deed  to  John  HoofT, 
one  of  the  defendants,  by  which  certain  real  estate  in  the  city 
of  Alexandria  was  conveyed  to  him  in  trust  to  secure  the  pay- 
ment of  the  amount  due  on  the  said  notes.  The  title  of  Mary 
Resler  to  the  property  so  conveyed,  was  derived  from  the  will 
of  her  deceased  husband ;  and  the  bill  claims  that  she  took  a 
fee  simfrfe  in  the  property,  to  be  defeated  by  her  marrying 
again,  and  she  having  died  without  marrying,  the  property  is 
liable  to  her  debts. 
The  bill  proceeds  to  state,  that  James  Gait  and  others,  also 
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appeUeeSy  contend  that  Mary  Reder  took,  under  the  will  of 
her  husband,  no  more  ttian  a  life  estate  in  the  property  so  con- 
yeyed  in  trust;  and  that  John  Hoo^  the  trustee,  declines 
making  a  sale  of  the  property  to  satisfy  the  debt-  due  to  the 
appellants. 

The  bill  asks  a  discovery  of  the  asserted  title  of  the  appeU 
lees,  that  the  equity  of  redemption  set  up  by  the  appellees  may 
be  foreclose!^  and  that  the  trustee  be  decreed  to  sell  the  pre- 
mises. The  bill  also  asks  for  an  account  from  the  administra- 
tor of  Mary  Resler. 

The  answer  of  John  Gait,  one  of  the  appellees,  denies  the 
title  of  Mary  Resler  in  the  property  conveyed  by  the  deed  of 
trust  to  have  been  a  fee  simple  in  her;  and  asserts  that  the  fee 
in  the  same  descended  to  the  respondent  and  to  his  brothers, 
and  asserts  that  Mary  Resler  took  no  more  in  the  premises, 
under  the  will  of  her  deceased  husband,  than  an  estate  for  life. 

The  circuit  court,  being  of  opinion  that  Mary  Resler  took  no 
more  than  an  estate  for  life  under  ihe  ¥nll  of  her  deceased 
husband;  and  conveyed  to  the  appellant,  by  the  deed,  no  more 
than  such  an  estate,  dismissed  the  complainant's  bill.  From 
this  decree  the  appellants  appealed  to  this  court. 

Mr  Fendall  moved  to  dismiss  the  appeal ;  this  court  having 
no  jurisdiction  to  entertain  an  appeal,  unless  the  sum  in  con- 
troversy exceeds  one  thousand  dollars; 

It  was  admitted  that  the  debt  due  to  the  bank  from  Mary 
Resler,  at  the  time  the  bill  was  filed,  did  not  exceed  seven 
hundred  dollars ;  and  an  affidavit  was  exhibited  to  the  court  to 
prove  the  estate  held  by  the  trustee  exceeded  one  thousand 
dollars  in  value. 

Mr  Fendall  cited  Columbian  Insurance  Company  v.  Wheel- 
wright, 7  Wheat.  534;  Oldgrant,  on  the  demise  of  Meredith  y\ 
M'Kee,  1  Peters,  248 ;  and  Ritchie  v.  Mauro,  2  Peters,  248. 

He  contended  that  the  only  amount  in  controversy  was  the 
sum  due  to  the  appellants.  It  is  the  beneficial  amount ;  that 
which  will  result  to  a  party  in  the  event  of  the  suit,  which  gives 
jurisdiction 

Mr  Lee,  contra,  argued  that  the  title  to  the  estate  conveyed 
Vol.  VIL— W 
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to  the  tniBtee  v^bb  the  question  in  the  court,  and  this  court 
would  look  alone  to  the  value  of  the  estate. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 

Couit. 

This  is  a  motion  to  dismiss  an  appeal  from  a  decree  of  the 
court  of  the  United  States  for  this  district,  sittiiig  in  the  county 
of  Alexandria;  because  the  matter  in  controversy  does  not 
amount  to  one  thousand  dollars. 

The  bill  was  filed  for  the  purpose  of  obtaining  a  decree  for 
the  sale  of  a  lot,  on  which  &  deed  of  trust  had  been  given  to 
secure  the  payment  of  a  sum  of  motiey  amounting  with  inter- 
est to  less  than  one  thousand  dollars.  The  bill  was  dismissed, 
and  from  this  decree  an  appeal  was  taken. 

The.  appellant  alleges,  in  support  of  the  jurisdiction  of  the 
court,  that  the  real  question  is,  whether  the  debtor  be  entitled 
to  the  lot,  and  as  that  is  worth  more  than  one  thousand  dollars, 
this  court  may  take  jurisdiction,  though  the  sum  claimed  in 
the  bill  is  less. 

The  court  is  of  a  different  opinion.  The  real  matter  in  con- 
troversy is  the  debt  claimed  in  the  bill ;  and  though  the  title 
of  the  lot  may  be  inquired  into  incidentally,  it  does  not  consti- 
tute the  object  of  the  suit. 

The  ai^al  is  dismissed. 
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John  Holmes,  Michael  Omealt,  Richard  Caton,  Hugh 
Thompson,  and  William  Slater,  appellants  v.  Daniel 
Trout,  William  Moreland,  Walter  Moreland,  Jere- 
miah Trout,  Jacob  Overpeck,  and  William  Buchannan, 
appellees* 

Questioni  on  the  Tilidity  of  certain  entries  of  lands  in^  uie  state  of  Kentucky. 

A  aoirej  itself;  which  had  not  acquired  notoriety,  is  not  a  pood  call  for  an 
entiy.  But  when  the  survey  has  been  made  conformable  to  the  entiy, 
and  the  entry  can  be  sustained,  the  call  for  the  survey  may  support  an 
entry.  The  boondariet  of  the  survey  must  be  shown.  This  principle  is 
fiilly  settled  by  the  decisions  of  the  courts  of  the  state  of  Kentucky. 

It  has  been  a  settled  principle  in  Kentucky  that  surplus  land  does  not  vitiate 
an  entry,  and  a  survey  is  held  valid  if  made  conformably  to  such  an  entry. 

The  principle  is  well  settled,  that  a  junior  entry  shall  limit  the  survey  of  a 
prior  entry  to  its  calls.    This  rule  is  reasonable  and  just 

Until  an  entry  be  surveyed,  a  subsequent  location  must  be  governed  by  its 
caDsi  and  this  is  the  reason  why  it  is  essential  that  every  entry  shall  de- 
scribe with  predsion  the  land  designed  to  be  appropriated  by  it  If  the 
land  adjmning  to  the  entry  should  be  covered  by  a  subsequent  location, 
it  would  be  most  unjust  to  sanction  a  survey  of  the  prior  entry  beyond  its 
calls,  and  so  as  to  include  a  part  of  the  junior  entry. 

The  locator  may  survey  his  entry  in  one  or  more  surveys,  or  he  may,  at 
pleasure,  withdraw  a  part  of  his  entiy.  When  a  part  of  a  warrant  ia 
withdrawn^  the  rules  of  the  land  office  require  a  memorandum  on  the 
margin  of  the  record  of  the  oritrinal  entry,  showing  what  part  of  it  is 
withdrawn. 

In  giving  a  construction  to  an  entry,  the  intention  of  the  locator  is  to  be 
chiefly  regarded,  the  same  as  the  intention  of  the  parties  in  giving  a  con* 
stniction  to  a  contract  If  a  call  be  impracticable,  it  is  rejected  as  sur- 
plusage, on  the  ground  that  it  was  made  through  mistake;  but  if  a  call 
be  made  for  a  natural  or  artificial  object,  it  sliall  always  control  mere 
course  and  distance.  Where  there  is  no  object  called  for  to  control  a 
rectangular  figure,  that  form  shall  be  given  to  the  survey. 

No  evidence  can  be  looked  into  in  this  court,  which  exercises  an  appellate 
jurisdiction,  that  was  not  before  the  circuit  courtf  and  the  evidence  cer^ 
tified  with  the  record  must  be  considered  here  as  the  only  evidence  be- 
fore the  court  below.  If^  in  certifying  a  record,  a  part  of  the  evidenee 
in  the  case  had  been  omitted,  it  might  be  certified  in  obedience  to  a 
certiorari;  but,  in  such  a  case,  it  must  appear  from  the  record  that  the 
evidence  was  used  or  oflfered  to  the  circuit  court. 

Under  the  laws  of  Kentucky,  the  cancelling  of  a  deed  does  not  re-invest 
the  title  in  the  grantor. 
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APPEAL  from  the  circuit  court  of  the  United  States  for  the 
district  of  Kentucky. 

In  the  circuit  court,  the  appellants  filed  their  bill  in  Novem- 
ber 1815,  setting  forth  a  tide  to  ten  thousand  acres  of  land 
derived  under  an  entry  made  by  Edward  Yoss,  on  the  11th  of 
October  .1783,  upon  which  patents  duly  issued,  and  charging 
that  the  defendants  were  in  possession  of  the  said  lands  claim- 
ing title  under  entries  made  subsequent  to  that  of  Edward 
Yoss.  The  bill  prayed  a  discovery,  that  the  defendants  may 
be  decreed  to  convey  to  the  complainants  their  respective 
claims,  to  render  possession  of  the  land  withheld,  and  for  other 
and  further  relief. 

After  various  proceedings  in  the  case,  by  amended  bills  and 
otherwise,  from  1815,  the  circuit  court,  at  May  term  1829,  gave 
the  following  opinion  and  decree : 

The  complainants  state  in  their  bill  that  *^  Edmund  Yoss,  on 
the  1 1th  day  of  October  178S,  made,  with  the  surveyor  of  the 
proper  county,  the  following  location:  Edward  Yoss  enters 
ten  thousand  acres  by  virtue  of  two  treasury  warrants,  Nos. 
8991  and  8990,  beginning  at  the  north  west  comer  of  Pat- 
ton's  eight  thousand  four  hundred  acres  survey;  thence,  with 
Allen's  line,  westwardly  to  the  river,  and  along  Roberts's  line 
on  the  east  for  quantity;  also,  five  thousand  acres  by  virtue  of 
treasury  warrant,  No.  8989,  beginning  at  the  south  west  comer 
of  Patton's  eight  thousand  four  hundred  acres  siurey,  then 
westwardly  with  Patton,  Pope  and  Thomas's  survey;  thence 
up  the  river,  and  on  Patton's  Une  on  the  east,  for  quantity." 
That  surveys  having  been  duly  executed  on  said  entries,  the 
same  were  assigned  to  a  certain  Peyton  Short,  to  whom  patents 
were  issued  bearing  date  the  12th  and  14th  days  of  March 
1790;  that,  on  the  10th  day  of  December  1796,  Short  conveyed 
to  John  Holmes,  by  deed,  his  whole  claim  to  the  land  in  con- 
troversy, but  that,  by  contract,  it  is  now  jointly  held  by  the 
said  Holmes  and  the  other  complainants;  and  that  the  above 
deed  is  held  for  their  joint  benefit.  The  complainants  further 
state  that  conflicting  entries  have  been  made  by  different  per- 
sons since  their  location  on  the  same  land,  and  elder  patents 
obtained;  and  they  pray  that  a  conveyance  may  be  decreed  to 
them  on  the  ground  of  their  prior  equity.     In  their  answers. 
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the  defendants  deny  the  equity  set  forth  in  the  complainants* 
bill ;  and,  having  the  elder  legal  title  founded  upon  valid  entries 
and  surveys,  they  pray  that  the  bill  may  be  diemissed.  Since 
the  commencement  of  the  present  term,  the  complainants  have 
filed  an  amended  bill,  stating  that  the  whole  of  the  land  in 
contest  was  purchased  for  the  use  and  benefit  of  Holmes, 
Slater,  Caton  and  Omealy;  and  that,  subsequently,  by  the 
consent  6f  Caton  and  Slater,  Omealy  became  their  trustee; 
that  an  agreement  was  entered  into  between  the  complainants, 
and  a  certain  John  Breckenridge  deceased,  by  which  he 
undertook  to  render  certain  services,  for  which  he  was  to  have 
one  moiety  of  the  land;  that  the  original  deed  to  Holmes,  never 
having  been  recorded,  was  handed  to  said  Breckenridge,  with 
other  papers  relating  to  the  business,  and  with  directions  to 
Short  to  make  a  deed  to  the  complainants  and  Breckenridge; 
that  the  said  Breckenridge  was  in  possession  of  the  deed  to 
Holmes,  and  authorized  to  receive  a  conveyance  from  Short  to 
himself;  and  the  complainants  agreed  with  Short  to  cancel  the 
deed  to  Holmes,  which  was  done  by  delivering  it  to  Short,'  who 
cancelled  it  by  erasing  his  name,  and  a  new  deed  was  made 
t^  him  to'  Breckenridge,  and  to  William  Omealy  as  trustee 
for  John  Holmes  and  William  Slater,  and  to  Hugh  Thompson, 
as  trustee  for  Richard  Caton,  bearing  date  21st  day  of  Sep- 
tember 1804.  The  amended  bill  further  states  that  Brecken- 
ridge departed  this  life  in  1806,  before  his  part  of  the  contract 
was  performed,  and  that  a  bill  was  filed  against  his  heirs  by 
the  complainants  for  a  re-conveyance  of  the  land;  that,  on  the 
final  hearing  of  this  c^se,  the  court  decreed  that,  as  Brecken- 
ridge bad  but  in  part  performed  his  contract,  the  deed  should 
be  cancelled  as  to  all  the  lands  within  two  adverse  claims,  to 
wit:  that  of  the  defendant'^Howard  and  Williams  or 

Brown;  and  the  complainants  were  decreed  to  convey  to  Breck- 
enridge's  heirs  one  moiety  outside  of  these  claims;  in  pursuance 
of  this  decree,  deeds  were  executed.  The  complainants  state 
that  the  whole  of  the  l&nd  in  controversy  is  included  in  John 
Howard's  claim,  under  which  the  defendants  claim,  and  is  re- 
ferred to  in  the  deed  from  Breckenridge's  heirs  to  them :  and 
that,  since  the  date  of  such  deed,  the  equitable  fitle  has  baen 
vested  in  them.    To  the  amended  bill.  Jeremiah  'Ctout,  T|aniel 
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Trout,  William  Buchannan,  Jacob  Overpeck,  John  Morehnd^ 
Walter  A.  Moreland  and  William  Moreland,  defendants,  an- 
swer, that  they,  with  those  under  whom  they  claim,  have  been 
in  the  actual  occupancy  and  peaceable  ^wssession  of  all  the 
land  claimed  by  them,  in  their  former  answers,  for  upwards  of 
twenty  years  before  the  filing  of  the  amended  bill,  and  they 
deny  the  sta^tepients  contained  in  it.  On  filing  the  amended 
bill,  the  parties  agreed  that  the  suit  should  progress  in  the 
names  of  the  parties  to  the  record,  and  that  no  advantage 
should  be  taken  on  account  of  the  death  of  either  of  the  parties 
since  the  pendency  of  the  suit;  and  that  the  decree  should  be 
as  valid  as  if  the  heirs  of  any  such  party  were  before  the  court 
iLwas  also  agreed  that  John  Howard  entered  on  the  land  in 
controversy,  by  virtue  of  his  claim  of  seven  thousand  nine  hun^ 
dred  and  forty-five  and  a  half  acres,  by  his  tenants,  and  within 
the  claim  of  C.  Clarke;  that  the  entry  was  within  the  boun- 
dary of  said  Clarke,  and  that  Howard's  claim  wholly  covered 
the  claim. of  Clarke;  that  this  entry  was  made  in  the  year 
1804,  and  continued,  without  interruption,  adverse  to  the  claim 
of  Voss  and  Short,  set  up  by  the  complainants,  until  th^  year 
1813,  when  Howard,  in  an  action  of  ejectment,  by  virtue  of 
Clarke's  claim,  was  evicted,  and  possession  taken  by  WiUiam 
Moreland,  deceased,  a  purchaser  firom  Clarke;  and  that  such 
possession  was  continued  by  said  Moreland  until  his  death,  and 
that  his  devisees  have  remained  in  the  possession  adverse  to 
the  complainants  ever  since.  It  was  admitted  that  Daniel 
Trout,  deceased,  in  the  year  1808,  purchased  the  claim  of 
Daniel  and  Hite's  six  hundred  acres  within  the  tract  claimed 
by  complainants,  and,  at  that  time,  by  his  two  sons,  Daniel  and 
Jeremiah,  entered  into  the  possession,  which  is  still  continued; 
*Iiat  the  defendants,  Overpeck  and  Buchannan,  in  the  year 
1818,  entered  into  the  possession  of  the  above  tract,  under  the 
said  Daniel  and  Jeremiah,  and  have  resided  on  it  until  the 
present  time ;  all  of  whose  possessions  are  adverse  to  the  com- 
plainants. The  grant  to  Daniel  and  Hite  is  admitted  to  be 
elc^erin  date  than  Howai'd's  or  any  other  interfering  claim; 
Clarke's  grant  is  elder  than  Howard's,  and  Short's  bears  date 
after  Howard's.  As  the  defendants  possess  the  elder  grant, 
the  complainan;s  must  rely  on  their  prior  equity,  and,  to  show 
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'thiB^  they  endeavour  to  sustain  the  entry  of  Yossy  under  which 
they  clainL    This  entry  calls  to  begin  at  the  north  west  comer 
of  Patton's  eight  thoumnd  four  hundred  acres  survey,  and  fot 
Allen  and  Roberts^s  line.    Patton's  entry  was  made  on  the 
S6th  December  1782,  for  eight  thousand  four  hundred  acres, 
upon  a  treasury  warrant,  No.  12,311,  about  two  miles  up  the 
first  branch  above  the  Eighteen  Mile  creek,  beginning  at  a 
tree  marked  J.  P.,  to  run  north  five  miles,  then  to  extend  off 
at  right  angles  for  quantity:  this  entry  was  surveyed  <m  the 
SOth  September  1783,  and  4:alls  to  begin  at  a  mulberry,  elni 
and  sugan  tree,  marked  J.  P.,  standing  on  the  bank  of  the  first 
large  creek  running  into  the  Ohio  above  the  Eighteen  Mile 
creek,  two  miles  up  the  said  creek.     On  the  lith  October 
1783,  John  Allen  entered  one  thousand  acres,  part  of  a  trea- 
sury warrant.  No.  14,198,.  begiiming  at  the  north  west  comer 
of  Patton's  eight  thousand  four  hundred  acres  survey,  and 
running  with  his  line  south  two  hundred  and  fifty  poles,  thence 
down  the  creek  on  both  sides  westwardly  for  quantity,  to  be  laid 
off  in  one  or  more  surveys.     Roberts's  entry  was  made  on  the 
26th  December  1782,  the  same  day  Patton's  entry  was  made. 
It  is  argued  by  the  cotmsel  for  the  defendants,  that  Patton's 
entry,  on  which  Yoss's  entry  dejpends,  is  void  for  want  of  cer* 
tainty  and  notoriety  in  its  calls.     The  depositions  of  several, 
witnesses  have  been  read  to  sustain  this  entry.    William  Meri- 
wether swears  that  Eighteen  Mile  creek  was  known  previous 
tn  the  year  1782,  and  that  Patton's  creek  is  the  first  one  run- 
ning into  the  Ohio  above  Eighteen  Mile  creek,  except  Bell's 
spring  branch,  which  is  not  much  more  than  a  mile  in  length; 
that  Patton's  creek  was  so  called  fi'om  the  time  the  above  entry 
was  made,  and  was  generally  pretty  well  known  by  that  name 
as  early  as  October  1783.     He  does  not  recollect  the  year  he  ^ 
became  acquainted  with  the  tree  marked  J.  P.,  but  he  thinks, 
within  a  year  or  two  after  the  entry  was  made,  he  was  at  the 
tree,  about  two  miles  up  Patton's  creek,  lacking  forty  poles,  in 
company  with  persons  'who  were  about  purchasing  Patton's 
entry.     The  letters  J.  P.  were  very  large,  and  marked  on  a 
mulberry  tree  standing  near  the  creek;  that  PattoiX  infi^rmed 
him  of  the  entry  shortly  after  it  was  made^  and  that  he  had 
marked 'the  tree,  and  run  one  of  the  lines  before  the  entry  wa. 
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mBxle.  He  states  that,  from  the  appearance  of  the  tree,  he 
has  no  doubt  of  its  having  been  marked  at  the  time  as  repre- 
sented by  Patton.  He  further  states,  he  thinks  it  woi^ld  be 
ahnost  impossible  for  any  person  to  have  searched  for  the  tree 
without  finding  it,  after  finding  the  beginning  comer  of  Pat- 
ton's  entry  and  survey ;  it  would  not  be  difficult,  he  states,  for 
a  subsequent  locator  to  find  the  north  west  corner  by  tracing 
the  line ;  that  he  has  traced  this  line  several  times  to  the  cor- 
ner, on  the  top  of  a  hill  at  a  sugar  tree  and  two  ashes,  which 
were  plainly  marked.  At  the  beginning  comer  of  Patton*s 
survey,  the  witness  states 'there  was  an  appeaiance  of  a  large 
encampment,  and  several  trees  were  marked,  some  with  the 
letters  J.  P.,  and  others  with  the  initials  of  his  own  name;  and 
that  the  trees  about  the  place  were  much  chopped.  Benjamin 
Roberts  states  that  he  believes  Eighteen  Mile  creek  has  been 
generally  known  since  the  year  1780,  and  that  he  saw  it  in 
1783;  that  Patton's  creek  is  the  first  one  of  any  notoriety  run- 
ning into  the  Ohio  above  the  Eighteen  Mile  creek:  and  it  was 
generaDy  known  by  that  name  in  the  spring  of  the  year  1783. 
He  thinks  that  a  good  woodsman,  by  searching  up  the  creek 
agreeably  to  the  calls  of  Patton's  entry,  could  have  found  his 
beginning  comer.  Joseph  Saunders  states  that  be  knew  Eigh- 
teen Mile  creek  in  June  1780;  that  Patton's  creek  is  the  first 
creek  of  any  note  above  Eighteen  Mile  creek,  and  its  name 
was  derived  from  the' entry  of  Patton.  He  states  that,  in  May 
1783,  Patton  showed  him  a  mulberry  tree  marked  J.  P.  stand- 
ing on  the  bank  of  Patton's  creek,  about  two  miles  from  the 
mouthy  and  said  it  was  his  beginning  comer;  the  letters  J.  P. 
were  large,  and  appeared  to  have  been  marked  with  a  toma- 
hawk; and  the  witness  thinks  the  tree  might  have  been  found 
by  any  one  searching  for  it.  Several  other  witnesses  were 
acquainted  with  Patton's  entry  at  an  early  period,  and  with  its 
principal  calls,  but  not  until  some  years  after  it  was  made. 
No  doubt  can  exist  that  the  Eighteen  Mile  creek  was  notorious 
at  the  time  the  entry  was  made,  and  that  the  branch  called 
for  is*  the  one  known  by  the  name  of  Patton^s  creek;  between 
this  creek  and  the  Eighteen  Mile  creek  there  are  one  or  two 
small  branches,  neither  of  which  could  be  taken  for  the  call  in 
the  entry:  but  it  w  objected  to  the  entry,  that  the  call,  **aboul 
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two  rnilen  up  the  first  branch,**  is  not  sufficiently  definite  to 
direct  a  subsequent  locator  to  the  marked  tree;  that  the  side  of 
the  creek  on  which  this  tree  stands  is  not  designated,  nor  its 
distance  jOrom  the  creek;  and  that,  by  actual  measurement  on 
a  straight  line  firom  the  mouth  of  the  creek,  the  distance  to  the 
tree  &Ils  tony  poles  short  of  two  miles.  It  is  also  contended^ 
by  the  calls  of  the  entry,  it  would  seem  to  have  been  the  in- 
tention of  the  locator  that  the  body  of  the  land  should  be  about 
two  miles  up  the  creek,  rather  than  that  point  should  constitute 
his  begfaming  comer.  This  objection  seems  not  to  be  well 
taken:  the  wocds  of  the  entry  are,  James  PatUm  enters  eight 
thousand  four  hundred  acres,  tic.  about  two  miles  up  the  first 
branch  above  the  Eighteen  Mile  creek,  beginning  at  a  tree 
marked  J.  P.;  and  no  one,  it  is  believed,  could  mistake  these 
calls,  or  hesitate  taconclude  that  the  tree  marked  was  the  be- 
ginnmg  corner:  from  this  comer  the  entry  calls  to  nm  five 
miles  north,  Alc.  The  rule  which  governs  in  the  cimstractioa 
of  entries  has  been  long  fixed,  and  if  this  were  not  the  case,  it 
would  obviously  result  from  circuipstances.  Entries  were 
made  at  an  early  day,  by  individuals  who  were  more  acquainted 
with  the  stratagems  of  savage  warfare  than  the  precision  of 
language.  They  were  better  hunters  than  critics :  entries  must 
be  construed  by  the  popular  signification  of  the  words  used, 
rather  thaii  by  the  grammatical  arrangement  of  sentences.  If 
the  intention  of  the  locator  can  be  satisfactorily  ascertained 
from  the  calls  of  lus  entry,  it  must  be  sustained.  The  call  to 
run  up  the  creek,  in  popular  signification,  directs  the  inquirer 
to  follow  the  stream:  as  the  Eighteen  Mile  creek  is  below 
Patton's  creek,  any  person  beginning  his  search  at  that  point 
f<Hr  the  marked  tree,  would  trace  the  Ohio  to  Patton's  creek, 
and  would  naturally  seek  for  the  marked  tree  on  the  lower 
side,  about  two  miles  from  its  mouth;  but  it  would  not  be  un- 
reasonable  to  require  a  search  on  both  sides  of  the  creek.  This 
search  would  somewhat  increase  the  labour  of  -a  subsequent 
locator,  but  it  would  scarcely  lessen  the  probability  of  findii^ 
the  object  No  witness  saw  the  tree  when  it  was  marked,  but 
Meriwether  saw  ^*  one  or  two  years  afterwards;  and,  from  the 
appearance  of  the  letters  J.  P.,  he  seems  to  have  no  doubt  tliat' 
they  were  made  at  the  time  Patton  represented  them  to  have 
Vol.  VIL— X 
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been  made*  Saunders  saw  these  letters  in  178S,  and  the  tree 
was  pointed  out  to  him  by  Patton,  as  his  beginning  comer: 
this  was  within  five  months  after  the  entry  was  made,  and 
several  months  before  the  entry  of  Voss.  Several  witnesses 
state  that  the  beginning  of  Patton's  entry  could  be  found  by 
observing  its  descriptive  calls.  The  variation  of  forty  poles,  on 
a  straight  Ime,  from  the  distance  called  for  in  the  entiy,  is  not 
considered  very  material.  The  circumstances  under  which 
this  entry  was  made,  would  authorize  no  one  to  expect  greater 
accuracy:  forty  poles  more  or  less  than  the  exact  distance  of 
two  miles,  is  a  suflSiciently  limited  range  for  a  subsequent 
locator.  Under  all  the  fticts  established,  the  court  are  of  opinion 
that  the  entry  of  Paitton  is  shown  to  possess  all  the  requisites 
of  a  valid  entry:  this  entry  was  surveyed  on  the  20th  of  Sep- 
tember 178S,  twenty  days  before  the  entry  of  Yoss.  Yoas's 
entry  calls  for  the  survey  of  Patton,  though  it  does  not  appear 
at  that  time  to  have  been  recorded;  the  north  west  comer  of 
this  survey,  which  is  the  beginning  called  for  in  Yoes's  entry, 
could  easily  be  found  by  tracing  the  line  from  Patton's  begin- 
ning comer;  ani  variation  in  the  length  of  this  Ime,  from  the 
calls  of  the  entry,  cannot  be  material  as  to  the  defendants^ 
entiy,  as  the  distance  is  controlled  by  the  marked  comer  proved 
to  have  been  made.  The  other  calls  in  the  entry  of  Yoss  are 
believed  to  oe  sufficiently  certain  to  enable  the  holder  of  a 
warrant  to  locate  the  adjacent  land;  and  that  is  a  substantial 
compliance  with  the  requisitions  of  the  land  law. 

The  other  entry  of  Yoss  for  five  thousand  acres,  which 
calls  to  begin  at  the  south  west  corner  of  Patton's  eight  thou- 
sand four  hundred  acre  survey,  contains  all  the  requisites  of  a 
valid  entry.  To  show  a  title  from  the  patentee,  a  deed,  bear- 
ing date  the  10th  day  of  December  1796,  from  him  to  John 
Holmes  for  thirteen  thousand  five  hundred  acres,  is  given  in 
evidence.  The  signature  of  the  grantor  in  this  deed  has  been 
erased,  aj^iarently  with  the  view  of  cancelling  it ;  but  it  is  con- 
tended that,  if  such  an  inference  can  arise  firom  the  erasure, 
that  it  does  not  re-invest  the  fee  in  the  grantor ;  that  this  can 
only  be  done  by  the  solemniti^  of  a  deed  duly  executed.  One 
of  the  subscribing  witnesses  to  this  deed,  who£fe  deposition  is 
introduced  to  prove  its  execution,  states  that  he  was  writte^ 
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to  by  Short,  to  endeayour  to  make  sales  of  the  land  for  him ; 
that,  upon  being  told  by  Holmes  what  was  the  best  he  could 
do  with  it,  the  witness  advised  him  to  sell  it,  and  told  him  that 
he  thought  Short  would  be  satisfied ;  and  the  witness  under- 
stood the  land  was  sdd.    The  witness  states  that,  from  hli 
letter  book,  this  deed  appears  to  have  been  fcnrwarded  by  him 
to  Holmes^  on  the  Sd  of  January  1797.    A  letter  from  Sh<Mrt 
to  Hdmes^  dated  29th  September  1794^  in  which  he  proposes 
to  sell  the  lands  at  a  certain  price,  is  read  in  evidence.    This 
letter,  however,  treats  Holmes  as  an  agent  to  sell  the  lan(d, 
and  not  in  the  light  of  a  purchaser.    An  obligation  signed  by 
Short,  dated  10th  December  1796,  is  also  in  evidence.    In  this 
obligation.  Short  states  that  he  **haa  executed  a  deed  to 
Holmes^  of  that  date,  for  two  certain  tracts  of  land,  containing 
thirteen  thousand  five  hundred  acres,  which  said  deed  is  depo- 
sited in  the  hands  of  W.  Morton  of  Lexington ;  and  that, 
should  Holmes  be  dissatisfied  with  the  warranty  given  in  said 
deeds  and  it  is  not  in  pursuance  of  the  memmg  and  hUenHon  ot 
tho  a.bove  letter,  he  agrees  to  enter  into  such  an  instrument  of 
writing.    From  the  whole  of  this  evidence,  it  would  seem  to 
authorize  the  conclusion  that  the  deed  executed  tc  Hohnes . 
was  only  designed  to  enable  him  to  sell  and  make  titles  to  th6 
lands  for  the  benefit  of  Short :  but,  if  any  doubt  remiuned  on 
the  subject,  it  is  removed  by  a  subsequent  deed  executed  by 
Bbasi  for  the  same  lands  to  Holmes  and  others,  without  any 
reference  to  the  former  deed,  and  by  the  amended  bill  of  the 
complainants,  who  state  that,  the  first  deed  was  cancelled  by 
agreement  t^otween  Breckenridge  and  Short,  and  that  they 
claim  title  under  the  one  subsequently  executed.    The  first 
deed,  though  absolute  upon  its  fru^  was  intended  to  make 
Holmes  a  trustee  lor  the  use  of  Short :  and  the  court  can  have 
no  difficulty,  under  the  circumstances,  in  considering  it  a.nul* 
lity  so  &r  as  it  relates  to  the  present  controversy :  this  deed 
haiB  never  been  recorded,  nor  does  it  seem  to  have  been  treated 
by  the  parties  as  a  valid  instrument    There  is  no  satisfiictory 
proof  of  its  delivery.    From  all  the  &cts,  it  aj^ars  most  pro- 
babie,  that  it  was  forwarded  to  Breckenridge  by  Caton  or  some 
other  person,  andthat  it  Was  never  in  the  possession  of  Holmes^ 
or  intended  to  be  delivered  to  him.    By  a  letter,  dated  ISth  of 
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January  1803,  Holmes,  by  his  trustee  Omealy,  requested  W< 
Morton  to  surrender  the  deed  to  Breckenridge,  who  was  au- 
thorized to  receive  a  conveyance  of  the  land  from  Short  The 
complainants  must  rely  upon  their  conveyance  from  Short, 
dated  21st  day  of  September  1804.  This  deed  conveys  to 
John  Omealy,  trustee  for  John  Holmes  and  William  Slater, 
and  to  H.  Thompson,  trustee  of  Richard  Caton,  and  to  John 
Breckenridge,  the  tracts  of  land  let  forth  in  the  bilL 

From. the  amended  bill  it  appears  that  Breckenridge  was 
entitled  to  one  moiety  of  the  entire  claim  as  a  compensation 
for  certain  services  to  be  rendered  by  him ;  that  he  died  before 
the  services  were  completed ;  and  that  the  complainants  filed 
their  bill  against  his  heirs,  and  obtained  a  decree  that  cancel- 
led the  deed  to  certain  parts  of  the  land,  which,  in  pursuance 
of  such  decree,  were  conveyed  by  the  heirs  of  Breckenridge  to 
the  complainants.  A  question  is  here  made  by  the  defendants^ 
counsel,  whether  the  title  set  up  by  the  complain&nts,  in  their 
amended  bill,  being  diflferent  frt)m  that  stated  in  the  original 
bill,  is  not  in  fact  the  commencement  of  a  new  suit,  and,  con- 
sequently, gives  to  the  defendants  a  right  to  insist  on  the 
statute  of  limitations  in  bar  to  the  complainants'  right  of  reco- 
very. If  such  shall  be  the  effect  of  the  title  set  forth  in  the 
amended  bill,  it  is  agreed  between  the  parties  that  advantage 
may  be  taken  of  it  In  the  first  bill  filed,  the  title  is  stated 
to  have  been  derived  from  Short,  the  patentee  to  Holmes,  with 
whom  contracts  were  made  by  the  other  complainants  for  cer- 
tain interests  in  the  land.  The  ainended  bill  sets  up  a  title, 
by  deed,  from  Short  to  John  Oipealy,  trustee  for  John  Hdmes 
and  William  Slater,  and  to  H.  Thomp^onj  as  trustee  for  Rich- 
ard Caton,  and  to  John  Breckenridge.  Between  these  deri- 
vations of  title  in  law  there  is  an  essential  variation,  but  not  in 
equity.  The  equitable  interests  of  the  parties  may  be  the 
same  under  both  deeds,  in  the  first  bill,  the  complainants 
state  that,  although  the  title  was  acquired,  and  is  held  by 
Hcdmes  from  Short,  yet,  by  contracts  with  said  Holmes,  the 
estate  is  their  joint  property,  and  that  Holmes  held  it  for  their 
use :  such  an  alteration  in  this  bill,  as  to  state  the  deied  to  have 
been  made  by  Short  to  the  complainants  instead  of  to  Holmes, 
does  not  change  the  complainants'  equity,  and  cannot  be  con- 
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adered  as  the  inrtititioii  of  a  new  suit.  The  case  is  however 
Afleient,  so  &r  as  it  respects  the  interest  of  the  complainants 
under  the  decree  against  the  heirs  of  Breckenridge.  A  con- 
veyance from  them  to  the  complainants  of  a  part  of  the  land 
conveyed  by  Short  to  their  ancestor,  was  decreed  on  the  ground 
that  the  consideration  had,  in  part,  failed.  Breckenridge  died 
before  the  services  he  agreed  to  render  were  fully  performed. 
In  the  deed  to  him  there  was  no  reservation  or  condition.  It 
was  only  by  the  aid  of  a  oourt  of  chancery  that  the  right  of 
the  ccMnplainants  would  be  established  and  enforced  against  i£ 
part  of  the  land/  Until  the  decree  which  cancelled  the  deed 
was  pronounced,  the  complainants  possessed  no  claim,  in  law 
or  equity,  to  the  land  in  question,  which  could  be  rendered 
efiective  against  the  claim  of  the  defendants.  To  the  decree, 
therefore,  must  the  complainants  look  for  the  origin  xxt  their 
claim  to  the  land. 

This  decree  was  obtained  in  November  1822 ;  and,  for  the 
first  time,  a  claim  is  set  up  under  it  in  the  amended  bill.  Un- 
der the  agreement  of  the  parties,  this  part  of  the  bin  must  be 
considered  as.  the  substitution  of  a  distinct  right,  essentially 
difierent  from  any  jvetence  of  claim  contained  in  the  first  bill ; 
and,  c<»i8equently,  cannot  be  considered  in  a  more  fiivourable 
point  of  view,  as  to  the  statute  of  limitation,  than  the  assertion 
of  the  same  right  in  a  bill  filed  at  the  present  term.  It  will 
'  follow,  therefore,  that  the  tide  to  the  land  conveyed  to  the 
complainants,  under  the  decree  against  the  heirs  of  Brecken- 
ridge ;  so  far  as  it  covers  the  land  which  has  been  occupied 
by  the  defendants,  and  those  under  whom  they  claim,  ad- 
versely to  the  complainants,  for  twenty  years  before  the  filing 
of  the  amended  bill ;  in  law  and  equity,  is  vested  in  the  de- 
fendants. The  balance  of  the  tract  claimed  by  the  defendants 
within  the  entry  of  Yoss,  must  be  relinquished  to  the  com- 
plainants, as  they  hold  the  prior  equity.  The  interfering 
claims  will  limit  Yoss  to  the  calls  of  his  entry,  but  the  surveys 
are  not  protracted' in  such  a  manner  as  to  enable  the  court 
satisfactorily  to  designate  the  boundaries  of  the  parties  as  fixed 
by  this  decision.  Unless,  therefore,  the  parties,  from  their 
local  knowledge  of  the  land,  shall  be  able  to  lay  down  the  in-» 
ierferences,  it  may  be  necessary  to  direct  a  survey. 
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And  afterwards,  to  wit,  on  a  subsequent  day  of  the  term 
and  year  last  aforesaid^  to  wit,  the  May  teim  18S9,  the  court 
do  order  and  decree  that  Jonathan  Taylor,  surveyor  of  Old- 
ham county,  do  lay  off  the  land  in  controTersy,  by  beginning 
at  James  Patton's  north  west  comer,  designated  on  the  connect- 
ed platy  and  lay  down  James  Allen's  entry  of  one  thousand 
acres,  running  from  said  corner  with  patent  line,  south  two 
hundred  and  fifty  poles,  and  at  right  angles  for  quantity,  and 
also  lay  down  said  entry  by  running  from  the  base  line,  so  that 
the  lower  line  will  cross  Barebone  creek  the  same  distance 
that  the  base  line  crosses  it :  finom  Patton's  northwest  comer 
ol  said  Allen,  with  said  lines,  parallel  to  the  seyeral  courses  of 
the  creeK,  within  the  said  Allen's  survey,  when  so  made;  and 
if  Barebone  will  not  be  included  within  the  survey  of  Allen, 
when  so  made,  the  survey  will  be  so  varied  as  to  make  the 
creek  pass  out  of  the  lower  end  of  the  survey  as  near  to  the 
pofiit  of  distance  that  strikes  the  upper  line  as  the  general 
course  of  the  stream  within  the  survey  will  admit,  to  include 
both  sides  of  the  stream.    That  he  Uien  lay  down  John  Ro« 
berts's  entry,  by  running  the  first  line  thereof  six  mQes  paral- 
lel to  the  general  course  of  the  Ohio  river,  firom  where  a  due 
west  line  from  Patton's  comer  to  the  river  will  strike  it,  to  a 
point  six  miles  on  said  river  when  reduced  to  a  straight  line ; 
that  he  then  lay  off  Yoes's  entry  of  ten  thousand  acres  by  first 
running  a  due  west  line  to  the  river,  and,  on  the  course  of 
Roberts's  line,  until  the  quantity  of  ten  thousand  acres  of  land 
is  obtained;  and  then  the  course  of  Allen's  west  line,  when 
laid  down  parallel  to  Barebone,  until  it  strikes  the  river ;  and 
then  up  the  river,  and  with  the  course  of  Roberts's  line  as  be- 
f<ve  directed.     And  that  he  then  ascertain,  by  metes  and 
bounds,  the  interference  between  the  complainants'  entry, 
when  survey^  in  each  position,  and  the  defendants'  surveys. 
And  the  court  do  further  order  and  direct  that  the  surveyor 
aforesaid  survey  and  lay  down  the  said  claims  in  any  or  addi- 
tional positiokis  which  either  party  may  direct,  and  make  report 
to  the  court,  to  enable  the  court  to  make  a  final'  decree. 

Afterwards,  at  May  temi  1830  of  the  circuit  court,  the  fol- 
lowing final  decree  was  given  by  the  court : 
**  The  surveyor  having  made  his  repcnrt  in  pursuance  to  the 
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interiocutory  decree  of  this  court,  the  court  do  decree  and  order 
that  the  defendantia,  John  Moreland,  William  Moreland,  and 
Walter  Moreland,  convey  to  the  complainants,  with  special 
warranty,  me  half  or  moiety  of  so  much  of  Christopher 
Clarke's  survey  of  four  hundred  acres^  as  is  included  within 
the  line  designated  on  the  surveyor's  report  by  the  letter  G, 
and  figure  S,  and  the  original  lines  of  Clarke's  survey  below  or 
south  of  said  lin6.  And  the  court  do  further  decree  and  order 
that  the  said  defendants  and  c<»nplainants  make  partition  of 
the  same ;  and  that  the  said  Jonathan  Taylor,  the  surveyor, 
divide  and  partition  the  same  as  nearly  equal  in  quantity  and 
value  as  is  practicable ;  and  that  he  lepon  lo  this  court,  for 
their  approval,  the  metes  and  bounds  of  the  mdety  allotted  to 
the  complainants.  And  the  court  do  further  decree  and  order 
that  the  said  defendants,  John  Moreland,  William  Moreland, 
and  Walter  Moreland,  pay  to  the  complainants  their  costs 
.  herein  expended.  And  the  court  do  decree  and  order  that  so 
much  of  ihe  bill  as  seeks  redress  against  the  defendants  within 
the  claim  of  Daniel  and  Hite,  to  wit,  Daniel  Trout,  Jerenuah 
Trout,  Jacob  Overpeck^  and  WUliam  Buchannan,  be  dismissed, 
and  that  the  complainants  pay  to  them  their  costs.  And  the 
court  do  order  and  decree  that  the  suit,  as  to  the  other  defend, 
ants  named  in  the  bill,  be  continued." 
From  this  decree  the  complainants  appealed  to  this  court. 

The  case  was  argued  by  Mr  WickliiBTe,  for  the  ajqpellants ; 
and  by  Mr  Loughborough^  for  the  appellees. 

Mr  Wickliffe,  for  the  appellants. 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of  the 
United  States,  for  the  district  of  Kentucky.  The  history  of  the 
case  is  accurately  detailed  in  the  opinion  of  the  court,  so  for  as 
that  detail  is  given. 

The  decree  recites  the  entries  relied  on  accurately.  They 
are  as  foQows :  viz. 

December  26th,  1782.  James  Patton  enters  eight  thousand 
four  hundred  acres  upon  treasury  warrant  No.  18,511,  about 
two  miles  up  the  first  branch,  above  the  Eighteen  Mile  creek. 
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Beginning  at  a  tree  marked  J.  P.  and  to  run  north  five  nules, 
then  to  extend  off  at  right  angles  eastwardly,  for  quantity. 

December  26  th,  1782.  John  Roberts  enters  ten  thousand 
acres  on  treasury  wanant  No.  1 4^224.  Beginning  at  the  upper 
comer  next  the  river  of  James  Patton's  entry  of  eight  thousand 
four  hundred  acres,  and  to  run  parallel  with  the  river  six  miles^ 
then  off  at  right  angles  eastwardly  for  quantity. 

October  17th,  1783.  James  Allen  enters  one  thousand 
acres,  part  of  treasury  warrant  No.  14,198.  Beginning  at  the 
north  west  comer  of  James  Pattonli  eight  thousand  four  hun- 
dred  acres^survey,  and  running  with  his  line  south  two  hun- 
dred  and  fifty  poles,  thence  down  the  creek  on  both  sides  west- 
wardly  for  quantity.    To  be  laid  off  in  one  or  more  surveys. 

October  11th,  178S.  Edward  Yoss  enters  ten  thousand 
acres  by  virtue  of  two  treasury  wanants  Nos.  8991  and  '8990. 
Beginning  at  the  north  west  comer  of  Patton's  survey  of  eight 
thousand  four  hundred  acres;  thence  with  Allen's  line  west- 
wardly  to  the  river;  thence  up  the  river,  and  along  Roberts's 
line  on  the  east,  f<»:.  quantity. 

Patton's  survey  bears  date  the  20th  day  of  September  178S, 
and  calls  to  begin  at  a  mulberry,  elm  and  sugar  tree  marked 
I.  P.  standing  on  the  bank  of  the  first  large  creek;  thence  ncvth 
one  thousand  six  hundred  poles,  cornering  at  a  sugar  tree  and 
two  ashes,  on  the  top  of  a  hili,  &c. 

Of  the  validity  of  the  entry  of  Yoss^  scarcely  a  rational  doubt 
can  be  entertained.  Patton's  survey  was^  in  fixt,  made  befcxe 
the  date  of  the  entries  of  Allen  and  Yoss,  and  is  most  remark- 
able for  its  description.  It  not  only  gives  the  beginning  given  by 
the  entry,  and  the  course  of  the  first  line  and  the  comer  trees^ 
but  describes  the  comer  as  standing  on  **  the  top  of  a  hUL**  The 
court  of  appeals  of  Kentucky  has  in  numerous  cases  decided, 
that  in  searching  for  the  survey,  the  locator  is  bound  to  notice 
the  entry  on  which  the  survey  is  founded,  viz.  Galloway  v. 
Neale,  1  Bibb's  Reports,  139;  Ward  and  Kenton  v.  Lee,  1  Bibb, 
27;  Johnson  v.  Marshall,  4  Bibb,  134;  Findlay  v.  Granger,  % 
Marshall's  Reports,  181 ;  Moore  v.  Dodd,  1  Marshall,  144; 
Thubalds  7.  Fow)er,  3  Marshall,  579 ;  Rerpass  v.  Arnold,  Har- 
din, 116. 

The  circuit  court  has  reasoned  so  well  on  the  notoriety  and 
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ifldmitty  of  the  entry,  that  it  would  seem  a  waste  of  time  to 
repeat,  in  dooetance,  what  has  been  said  by  them.  Indeed,  it 
is  believed  that  before  a  court  acquainted  with  the  rules  of  de- 
cision in  Kentucky,  a  controversy  on  the  validity  of  Voss's  entry 
would  never  have  been  raised,  but  for  the  opinion  of  the  court 
of  appeals  in  the  case  of  Merriwether  v.  Davige,  2  Littel's 
Reports,  38,  where  the  court  decided  that  the  objects  called  for 
m  Patton's  entry  had  not  been  established,  and  that  conse- 
quently, Merriwether,  who  depended  on  Roberts,  who  depended 
cm  Patton,  must  fail  against  the  elder  patent  of  Davige.  But 
a  recurrence  to  the  evidence  of  that  case  and  this,  will  show  an 
entirely  different  state  of  proof.  Besides,  Voss  and  Allen  call  for 
the  survey  as  actually  made ;  whereas,  Merriwether  calls  merely 
for  the  entry,  without  the  aid  of  the  survey. 

Taking  it  therefore  as  granted,  that  Yoss's  entry  is  fully 
established,  we  shall  proceed  to  examine  such  parts  of  the  con- 
troversy as  we  think  require  the  revision  of  this  court. 

The  first  point  we  will  notice  in  which  we  think  the  court 
erred,  is  that  in  which  they  decide  the  complainants  have  no 
equity  beyond  the  quantity  of  eight  thousand  five  hundred 
acres,  because  the  survey,  on  its  face,  purports  to  contain  but 
that  quantity.  This  error  has  arisen,  it  is  presumed,  from  an 
idea  that  the  survey  purported  to  survey  a  party  and  not  the 
whole  entry,  and  that  the  balance  of  the  warrant  was,  or  might 
have  been  re-surveyed.  Upon  no  other  view  of  the  case,  can 
the  decree  be  sustained.  A  reference  to  the  survey,  however, 
wUl  show  that  the  surveyor  purports  to  survey  the  entire  entry, 
and  the  entry  purports  to  locate  the  entire  warrants.  Both 
survey  and  entry  recite  the  Nos.  8990  and  8991,  and  that  in 
the  same  words^  and  neither  survey  nor  entry  expresses,  to  ap- 
propriate a  part  of  these  warrants.  The  warrants  do,  in  fact, 
contain  ten  thousand  acres,  and  the  entry  purports  to  embrace 
ten  thousand  acres.  The  business  of  the  surveyor  was  to  sur- 
vey the  location  according  to  its  locative  calls,  and  he  proceeded 
to  do  so,  but  according  to  his  calculation,  the  entry  only 
embraced  eight  thousand  five  hundred  acres  of  land,  and  he 
reports  a  survey  on  the  entry  and  warrants  as  only  containing 
eight  thousand  five  hundred  acres,  when  in  fact  it  embraces 
more  than  ten  thousand,  for  which  the  conmionwealth  made 
Vol  VIl.—Y 
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her  grant  to  Voes.  By  law  all  the  lands  within  the  bounds 
of  the  grant  as  marked,  passed;  and  where  paicnt  calls  diffisr 
from  the  boundary  as  to  quantity,  in  every  case  of  the  kind 
from  the  foundation  of  the  state,  the  Kentucky  courts  have 
held  the  grant  to  be  good  for  the  whole  quantity  embraced  by 
the  bounds,  and  not  confined  to  the  quantity  expressed  in  the 
grant.  In  the  old  case  of  Beckley  v.  Ransdale,  Printed  Deci- 
sions, 107,  the  court  of  appeals  of  Kentucky  assigns  unanswer- 
able reasons  why  the  marked  boundary,  and  not  the  patent 
calls,  where  they  differ  as  to  course  or  distance,  shall  prevail, 
to  wit:  the  unevenness  of  grounds,  and  the  mistakes  of  sur- 
veyors. This  case,  more  than  any  other  now  remembered, 
illustrates  and  verifies  what  the  court  there  assigns,  as  good 
reasons  for  departing  from  the  face  of  the  patent  and  adhering 
to  actual  boundary.  Voss  had  ten  thousand  acres  of  land 
warrants-— he  made  an  entry  on  the  whole  warrants  for  ten 
thousand  acres,  and  employed  the  surveyor  to  run  out  his  entxy 
The  surveyor  does  so,  and  reports  that  owing  to  the  course  of 
the  river,  there  is  but  eight  thousand  five  hundred  acres  of  land 
in  the  entry.  Such  was  the  result  of  his  mensuration  and  his 
calculations.  Voss  takes  his  patent,  but  when  he  has  a  frur 
calculation  made,  his  entry  holds  out  full  ten  thousand  acres, 
as  likewise  does  his  patent.  Now  all  that  is  required  to  suc- 
ceed in  a  land  contest  in  Kentucky,  is,  that  the  complainant 
show  a  valid  entry y  survey  and  patent,  unless  the  defendant  show 
an  elder  special  entry.  Voss  had  a  valid  entry  (say  the  court) 
for  all  th<9land  in  contest.  Voss's  survey  and  patent  cover  his 
entry,  and  all  the  land  in  contest.  Well,  why  does  he  not 
succeed  1  Simply  because  an  ignorant  surveyor,  in  making 
his  estimate  of  the  number  of  acres  within  the  entry,  committed 
the  gross  error  of  estimating  his  survey,  containing  full  ten 
thousand  acres,  to  contain  only  eight  thousand  five  hundred. 
This  mistake  was  not  through  the  fault  of  Voss  or  his  alienees, 
nor  should  it  prejudice  them.  Certainly  the  defendants  cannot 
complain — ^their  entries  are  good  for  nothing,  and  they  sur- 
veyed, on  the  face  of  Voss's  special  entry.  They  were  bound 
to  know  they  were  in  Voss's  special  entry,  and  equally  bound 
to  notice  that  Voss  had,  by  actually  meeting  and  bounding  his 
siuvey,  surveyed  them  in,  by  virtue  of  his  entry.     Here,  we 
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ask,  had  not  Voss  a  special  entry  and  survey  for  the  land  in 
contest,  and  has  not  his  alienee,  Short,  obtained  in  virtue 
thereof  a  patent)  The  answer  must  be  yes!  When  this  is 
granted,  we  hold  that  Voss  has  manifested  the  best  equitable 
right  to  the  whole  ten  thousand  acres  in  controversy. 

The  next  point  to  be  considered  in  which  we  think  the  court 
erred,  is  the  manner  in  which  they  have  directed  Allen's  land 
to  be  laid  dowiL  It  is  a  settled  principle  of  decision  in  the 
courts  of  Kentucky,  that  wherever  the  courts  can,  without 
doing  violence  to  the  other  caUs  of  the  entry,  they  will  decree 
it  to  be  surveyed  in  a  rectangular  form.  Hite  v.  Harrison, 
Hughes's  Reports,  15;  Smith  v.  Grimes,  Hughes's  Reports,  18; 
Kennedy  V.  Payne,  Hardin's  Reports,  10;  Moore  v.  Harris, 
Printed  Decisions,  27;  Black  v.  Bolts,  1  Bibb,  96;  Pribble  v. 
Vanhooser,  2  Bibb,  120,  and  numerous  others.  Allen  calls  to 
begin  at  Patton's,  north  west  corner  of  his  survey,  and  run  with 
his  line  south  two  hundred  and  fifty  poles,  thence  down  the  creek 
westwardly  f<Mr  quantity,  &c.  The  definite  article  has  reference 
to  no  creek  specified  either  in  Patton's  or  Allen's  entry,  and  can 
be  supposed  to  refer  to  Bare-Bone  creek,  only  because  that  is 
found  to  be  crossed  by  his  line  of  two  hundred  and  fifty  poles 
along  Patton's  north  and  south  line.  The  question  then  arises, 
is  the  call  to  run  down  the  creek  on  both  sides  a  call  of  general 
description  or  special  location  ?  Certainly  not  the  1  at ter.  Sup- 
pose no  other  call  to  have  been  made  than  down  the  creek, 
where  would  you  attach  the  entry  1  Why,  to  no  creek  or  place 
whatsoever.  And  shall  a  call  of  general  description,  which 
caimot  fix  an  entry  without  a  special  call,  govern  or  control 
such  special  cclll  We  say  not,  and  we  believe  it  to  be  the 
invariable  rule  of  decision  in  Kentucky.  See  Swearingen  v. 
Smith,  1  Bibb,  92;  Black  v.  Bolts,  1  Bibb^  96;  Burk,  &c.  v. 
Toodd,  &c.,  \  Bibb,  67;  Shannon  v.  Buford,  2  Bibb,  117,  and 
numberless  others.  Where  the  entry  calls  to  begin  at  the 
mottfA,  head  or  other  pokU  on  a  stream,  and  to  embrace  such 
stream,  there  we  admit  such  stream  becomes  locative,  and  no 
longer  merely  descriptive ;  but  here  Allen  makes  his  entry  and 
has  but  two  locative  calls:  first  Patton's  line,  and  to  run  south 
two  hundred  and  fifty  poles.  Had  he  stopped  here,  bis  entry, 
arrording  to  the  case  of  Lancaster  v.  Pope,  and  the  case  of 
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Mejrriwether  v.  Phillips,  5  Littel's  Reports,  182,  would  hav^ 
been  void  for  uncertainty,  because  he  did  not  state  whetbei  he 
would  angle  up  or  down,  east  or  west.  He  had  fixed  his  base, 
and  then  says,  he  will  run  down  the  creek  on  both  sides.  Had 
he  stopped,  he  might  have  been  supposed  to  have  made  the 
call  for  the  creek  locative,  but  he  could  but  perceive  the  proba- 
bility of  running  north,  Houtli,  east  or  west  on  such  a  stream, 
and  to  explain  what  he  meant,  and  to  govern  his  call  for  the 
creek;  he  added  "  westwardly  for  quantity." 

The  courts  of  Kentucky  uniformly  make  calls  for  westwardly 
or  southwardly,  mean  toest  or  south.  Bradford  v.  ATClellancL 
Hughes,  104;  Craig  v.  Hawkins,  1  Bibb,  53;  Clark  and  Oscar 
V.  Stribbing,  1  Bibb,  122.  In  this  entry  toe«t  gives  right  angles 
to  the  base  line,  and  every  call  in  the  entry  locative  or  descrip- 
tive, will  be  complied  with.  The  land  will  lie  between  parallel 
lines,  and  embrace  a  rectangular  form,  and  lie  on  both  sides  of 
the  creek.  We  think,  therefore,  the  court  erred  in  not  adopu 
ing  the  line  I.  B.  as  the  base  of  Yoss's  entry,  instead  of  the  line 
I.  A.  Indeed,  the  experimental  survey  returned  in  the  cause, 
shows  that  to  make  Bare-Bone  a  locative  callj  would  be  to 
give  Allen  the  most  ludicrous  figure  imaginable— that  from 
the  course  of  the  stream,  it  is  impossible  to  hypothecate  lines 
parallel  to  each  other,  which  will  embrace  the  stream. 

The  court  itself  has  abandoned  its  own  decree  in  giving 
directions  how  to  lay  down  Allen^s  survey.  As  they  have  at 
last  fixed  it,  the  south  boundary  cuts  the  creek,  and  the  creek 
runs  from  thence  nearly  south.  Now  it  is  impossible  to  con- 
ceive how  the  court  can  arbitrarily  depart  from  both  the  creek 
aud  west  point,  and  fix  on  the  point  60  W.,  except  that 
they  found  the  call  to  embrace  the  creek  in  equal  lines  iiupuss- 
ibie,  and  that  the  entry,  pursuing  the  idea  that  the  creek  was 
to  be  in  the  centre,  would  exhibit  an  absurd  figuie  with  ser- 
pentine lines,  to  correspond  to  he  serpentine  wmdings  of  the 
stream.  In  attempting  to  do  which,  part  of  the  survey  would 
be  west,  and  a  part  run  south.  Supposing  it  then  to  be  a  loca- 
tive call  to  run  on  both  sides  of  the  creek  firom  the  base  of  two 
hundred  and  fifty-nine  poles,  what  did  the  uniform  current  of 
decisions  in  Kentucky  declare  should  be  done  ?  Why,  that  the 
court  should  reject  the  absurd  calls,  and  calls  Impossible  to  be 
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complied  with,  ana  miirey  the  entry  as  if  they  were  not  in  it. 
See  Bosworth  v.  Maxwell,  Hardin's  Reports,  209;  Pauling  v. 
Merriwether's  heirs,  Hughes.  14:  Consilla  v.  Briscoe,  Hughes, 
45;  Lenton  v.  M'Conneli,  Hughes,  162;  Prebble  v.  Yanhooser, 
2  Bibb,  121,  &c.  &c.  And  that  would  be  to  run  Allen  two 
hundred  and  fifty  poles  souths  and  at  right  angles  west  for 
quantity.  Whether  therefore  we  consider  the  call  for  **  down 
the  creek"  as  descriptive  or  locative,  the  result  will  be  the  same, 
and  a  plain  practicable  mode  of  surveying  both  Allen  and  Yoes, 
presents  itself  to  the  mind  of  every  one. 

These  errors  examined,  another  presents  itself,  which  we 
hope  will  appear  equally  obvious.  It  is  so  much  of  the  decree 
as  gives  a  moiety y  instead  of  the  whole  land  covered  by  the  com- 
plainants' survey  and  patent.  The  court  have  proceeded  on 
the  idea  that,  to  enable  a  party  to  maintain  a  bill  in  equity 
against  an  adverse  title,  the  complainant  should  have  a  com- 
plete legal  title.  This  has  been  repeatedly  overruled  by  the 
ajqpellate  court  of  Kentucky.  Ail  they  have  required  is,  that 
the  complainant  shall  have  the  entire  title  either  before  suit  or 
before  final  decree.  In  numerous  cases  the  persons  holding 
the  equity  have  been  allowed  to  sue  on  an  executory  contract, 
their  vendors  and  the  adverse  claimant.  All  the  courts  have 
required  is,  that  the  complainant  shall  show  a  clear  equity  to 
the  U^ing,  by  grant  or  bringing  his  trustee  into  court.  In  the 
old  cases  oif  Thompson  and  Blair,  where  the  complainant 
showed  no  patelit,  the  court  of  appeals  allowed  the  inferior 
court  to  give  time  to  complainant  to  obtain  a  grant,  and  de- 
cided that  if  he  did,  to  decree  him  the  land,  and  if  he  did  not 
obtain  the  patent,  to  dismiss  his  bill.  As  to  a  legal  title  there 
can  be  but  one,  and  defendants  had  that  one.  The  common- 
wealth had  granted  the  land  to  the  grantors  of  the  defendants, 
and  the  grant  to  Short  conveyed  no  title  whatever.  It  was, 
according  to  the  opinion  of  this  court,  in  the  case  of  Elmendorf 
and  others  y.  Taylor  and  others,  10  Wheat.  152,  void,  the 
commonwealth  having  previously  granted  all  the  title  held  to 
the  first  patentee.  All  the  reason  ever  assigned  in  Kentucky 
for  the  production  of  the  patent,  was  that  the  complainant  may 
thereby  show  be  complied  with  the  law,  paid  the  fe^'^'  ^^^^ 
that  his  equity  was  permanently  fixed  to  the  thing,  not  wiCh•%^ 
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drawn,  or  liable  to  be  withdrawn^  as  is  the  case  after  survey 
and  patent.  The  whole  reasoning  resolves  itself  into  this, 
that  the  equitable  claimant  is  he  who  oaght  to  have  the  title 
held  by  another.  NoWyOmealy  claims  to  be  such:  but  the  de- 
fendants allege  the  deed  of  Short  to  Breckenridge — not  that  it 
conveyed  a  legal  title,  for  that  was  in  themselves ;  but  as  evi- 
dence, the  equitable  title  as  to  a  moiety  was  not  in  complain- 
ants. To  this  complainants  reply,  Breckenridge's  title  is  an 
inequitable  one.  He  bought  from  us,  but  has  failed  to  pay  the 
consideration.  Now,  in  such  a  case,  what  more  could  the 
defendants  or  the  court  require  of  complainants,  than  to  show 
they  held  the  entire  equity  as  they  alleged.  This  they  could 
do  in  various  ways.  1.  By  making  Breckenridge's  heirs  par- 
ties. S.  By  a  separate  suit  (as  they  have  done)  get  back  the 
deed  of  the  heirs  of  Breckenridge  before  trial. 

Equity  considers  that  as  done,  which  ought  to  have  been 
done.  The  record  clearly  shows  that  John  Breckenridge  had 
no  equitable  cleiim  to  the  land  in  contest,  and  that  he  or  his 
heirs  should  have  released  it.  Considering  that  as  done  which 
ought  to  have  been  done,  how  stands  the  case  t  The  com- 
plainants, who  allege  themselves  to  be  the  entire  owners  of  the 
equity  growing  out  of  Voss's  entry,  sue  the  defendants  for  the 
whole,  and  not  a  moiety,  and  on  the  trial  not  only  show  that 
they  were  purchasers  of  the  equity  from  Short,  and  that  Breck- 
enridge was  their  mere  agent  to  be  rewarded  with  part  of  the 
land,  but  also  produce  the  release  of  Breckenridge's  heirs. 
Suppose  Breckenridge's  heirs  had  been  made  parties,  and  no 
release  by  them  executed  until  the  final  decree,  surely  no  doubt 
could  exist  as  to  the  complainants'  claim  to  a  decree  against 
defendants.  Can  equity  make  a  distincticm  between  such  a 
case,  and  the  one  before  the  court  ? 

Should  the  court,  however,  consider  the  complainants  as 
only  acquiring  an  equity  on  the  25th  day  of  May  1826,  when 
the  deed  of  release  was  executed  to  them  by  Breckenridge's 
heirs,  then  according  to  no  principle  can  the  complainants  be 
barred  by  time.  Those  claiming  under  Hite  and  Daniel  did 
not  settle  until  1808 ;  Howard  did  not  settle  until  1804,  and 
when  Howard  entered,  the  complainants  resided  out  of  the 
state.    Of  course,  according  to  a  well  settled  principle  of  law. 
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the  statute  did  not  begin  co  run  until  they  all  came  into  this 
state.  See  S  Digest  of  the  Statutes  of  Kentucky,  861 ;  and 
Graves  v.  Chavesi  executors,  i  BiWs  Reports,  SOT.  Jchn 
Bieckenridge  is  admitted  to  have  died  in  1606  or  1807,  leaving 
his  children  all  minors  except  one,  and  that  a  feme  covert^  and 
one  of  them,  William  Breck^iridge,  only  three  years  M.  As 
the  seven  years  act  could  not  run  against  their  equity  until 
all  became  of  age,  and  William  did  not  until  1824;  this 
time,  by  the  direction  of  this  act,  must  be  deducted.  See 
S  Digest  of  the  Statutes  of  Kentucky,  806;  May's  Heirs  v. 
Bennet,  4  LatteFs  Reports,  81 1 ;  Kennedy's  Heirs  v.  Duncan, 
Hardin's  Reports^  865.  This  act  went  into  operation  in  1816, 
and  has  no  relation  to  the  possession  bef<N:e  John  Breckenp 
ridge's  death. 

As  the  c«nidainants  acquired  the  deed  in  1826,  and  filed 
their  amended  bill  in  1829,  alleging  that  fact,  the  seven  years 
act  must  be  thrown  out  of  the  question.  Our  suit  for  the 
whole  land  was  depending,  and  the  entire  title  set  up  in  the 
year  1816.  Now  suppose  the  papers  that  relate  to  the  contro- 
versy with  Breckenridge,  not  to  manifest  the  complainants' 
equity  prior  to  the  decree  in  their  finvour.  That  decree  viras 
made  in  1822,  vnthin  eighteen  years  after  Howard's  entry  on 
the  land,  and  within  fourteen  years  after  the  entry  ot  Trout 
under  Daniel  and  Hite.  As  we  alleged  an  entire  equity, 
surely  all  the  court  can  require  of  us  is  to  show,  before  the 
twenty  yean  had  run,  the  evidence  of  that  equity.  The  papers 
filed  as  exhibits  were  read  without  objection,  as  was  the  depo* 
sition  of  Moreton.  The  papers  and  letters  show  the  original 
nature  of  our  claim,  and  Bfforeton's  deposition  showv  that  it 
was  taken  in  the  suit  of  complainants  against  Breckenridge's 
heirs  in  the  year  1816,  and  the  decree  is  entered  in  1822,  set- 
tling the  equity  in  the  property  to  be  in  the  complainants,  and 
a  release  is  produced  before  the  hearing  of  the  cause. 

It  is  therefore  contended  that  the  honourable  the  circuit  court 
ened.  1.  In  limiting  the  recovery  to  eight  thousand  five  hun- 
dred  acres  of  land.  2.  In  the  manner  in  which  they  directed 
Allen's  entry  to  be  surveyed.  S.  In  deciding  that  as  to  a  moiety 
of  complainants'  equity,  they  were  barred  by  tUe  statute  of 
limitation  of  twenty  years. 
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Mr  Loughborough,  for  the  appellees. 

This  is  a  case  of  conflicting  land  claims.  The  bill  of 
Holmes  and  others,  filed  Noverabet  23,  1815,  sets  up  title  as 
follows,  viz. 

Edward  Voss's  entry  for  ten  thousand  acres,  October  11, 
1783. 

Survey  of  eight  thousand  five  hundred  acres  of  said  entry, 
February  16,  1789. 

Assignment  of  certificate  of  survey  to  P.  Short,  and  patent 
to  him  of  March  16, 1790. 

Conveyance  by  Short  to  Holmes,  December  10,  1796,  al- 
leged to  be  for  the  benefit  of  the  other  complainant^. 

The  bill  alleges  that  the  defendants  are  in  possession  of  the 
land  under  illegal  entries,  surveys  and  patents,  and  prays  that 
they  may  be  compelled  to  surrender  the  land,  and  release  their 
claims. 

The  defendants,  Daniel  and  Jeremiah  Trout,  Jacob  Over- 
peck  and  William  Buchannan,  severally  answer  and  show 
title  under  a  grant  older  than  complainants'  survey  and  patent, 
issued  to  Daniel  and  Hite  for  six  hundred  acres. 

The  defendants,  the  Morelands,  jointly  answering,  show 
title  under  a  grant  to  Christopher  Clarke  for  four  hundred  and 
fifty  acres,  also  older  than  the  survey  and  patent  upon  which 
complainants  rely. 

The  defendants  also  say,  that  although  the  boundaries  of 
complainants*  survey  of  eight  thousand  five  hundred  acres  as 
made,  do  include  their  possessions,  yet  that  it  was  illegally 
made  to  include  too  much  land ;  and  that  a  survey  made  to 
begin  at  the  beginning  corner  of  Voss's  entry,  will  give  com- 
plainants the  quantity  of  eight  thousand  five  hundred  acres 
lamed  in  their  patent,  without  interfering  ¥nth  the  defendants. 

In  May  1829  the  complainants  filed  an  amended  bill,  setting 
torth,  that  having  engaged  John  Breckenridge  to  investigate 
x^ieir  claims  in  Kentucky  for  one  moiety  thereof,  they  gave 
hJm  the  deed  of  December  10,  1796,  firom  Short,  which  was 
cancelled,  and  a  new  deed  taken  firom  Short,  dated  September 
21, 1804,  to  complainants  and  Breckenridge  in  equal  moieties : 
that  the  title  to  the  moiety  of  the  land  in  controversy,  vested  in 
Bieckenrid^e  by  the  last  aforesaid  deed,  has  been  reconveye 
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to  the  complainants  under  decree  of  court  of  June  16, 18S4,  the 
deed  of  the  commissioner  bearing  date  May  23, 1826. 

To  this  amendment  the  defendants  respond,  that  they  have 
been  in  the  adverse  possession  of  the  land  twenty  years  pre« 
vioua  to  its  being  filed,  and  rely  upon  the  bar  by  lapse  of  time. 

The  court  decreed  the  entry  under  which  complainants 
claimed  a  valid  one— that  they  were  entitled  to  eight  thou- 
sand five  hundred  acres,  the  quantity  named  in  their  survey 
and  patent,  and  that  the  defence,  resting  upon  twenty  years 
adverse  possession  by  the  defendants,  was  a  bar  to  so  much  of 
the  right  asserted  by  the  complainants,  as  was  derived  to  them 
fmn  Breckenridge's  heirs. 

A  survey  having  been  made  under  order  of  court,  it  appeared 
therefrom  that  complainants'  eight  thousand  five  bundled 
acres  being  surveyed  from  the  beginning  of  Voes's  entry,  run- 
ning with  the  calls  thereof,  the  defendants  D.  and  J.  Trout, 
Overpeck  and  Buchannan,  were  not  included  therein,  but  the 
Morelands  were.  The  bill  was  therefore  dismissed  as  to  the 
first  named  defendants,  and  the  Morelands  decreed  to  surren- 
der one  half  of  their  land. 

The  complainants,  not  satisfied,  have  appealed. 

For  the  appellees,  it  will,  in  the  first  place,  be  contended, 
that  the  entry  of  Voss  is  invalid. 

This  entry  calls  to  begin  at  the  north  west  comer  of  Patton's 
survey  of  eight  thousand  four  hundred  acres,  without  any 
general  description,  leading  a  subsequent  locator  into  the 
neighbourhood  of  the  land  intended  to  be  appropriated;  and 
without  showing  where  Patton's  survey  is  to  be  found.  It  is, 
in  this  respect,  defective.  See  Matson  v.  Hord,  1  Wheat  130; 
Johnson  v.  Pannel's  Heirs,  2  Wheat.  206 ;  M'Dowell  v.  Pey- 
ton etal.,  10  Wheat.  454;  1  Bibb,  22,  122;  2  Bibb,  107,  142. 

Fatton's  survey  was  made  20th  September  1783,  on  an  en- 
try dated  26th  December  1782.  As  the  entry  of  Voss  depends 
upon  Fatton's  entry,  in  the  absence  of  any  proof  of  the  identity 
and  notoriety  of  the  lines  and  comers  of  Fatton's  survey,  it  is 
incumbent  upon  the  complainants  to  establish  the  latter  entry. 

In  Merriwether  v.  Davidge,  2  Littel,  38,  the  court  of  ap- 
peals of  Kentucky  held  this  entry  of  Fatton  invalid. 

The  descriptive  calls  0f  this  entry  are  not  shown  to  have 
Vol.  Vn._Z 
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been  sufficient,  at  the  time  it  was  made,  to  lead  a  subsequent 
locator  into  the  neighbourhood  of  the  land. 

The  proof  is  not  sufficient  to  show,  that  the  marked  tree 
claimed  as  the  beginning  of  Patton^s  enUry,  was  in  fact  marked 
before  or  at  the  time  of  making  the  entry.  The  legal  right  of 
the  defendants  should  not  be  made  to  3deld  to  a  doubtful  equity. 
The  court  will  require  the  prior  equity  to  be  unquestionably 
established.     Cleland's  Heirs  v.  Gray,  1  Bibb,  35. 

The  only  witness  whose  testimony  approaches  to  proof  on 
this  point  is  Merriwether,  who  was  interested  in  the  establish- 
ment of  this  entry  in  the  state  court.  A  year  or  two  after  the 
entry  was  made,  he  saw  a  marked  tree  that  might  answer  for 
the  beginning  of  Patton's  entry,  and  which  tree,  he  tupposed^ 
was  the  same  that  Patton  said  he  had  marked  as  his  begin*- 
ning — for  Patton  was  not  in  company  with  him.  From  the 
appearance  of  the  tree  his  openion  was,  that  it  was  marked  as 
early  as  the  date  of  the  entry. 

Sanders  says,  that  in  May  178S,  Patton  showed  him  a  mul* 
berry  tree  marked  plainly  with  the  letters  J.  P.  and  told  him 
it  was  the  beginning  comer  of  his  entry.  Other  persons  were 
in  company  with  Merriwether,  whose  testimony  is  not  taken. 

From  the  present  existence  of  artificial  objects,  their  exist- 
ence at  the  date  of  an  entry  cannot  be  presumed.  S  Bibb^  1 S6 ; 
4  Bibb,  158.  See  a  case  of  an  entry  held  invalid  upon  proof 
like  this,  in  Humphreys  v.  Lewis,  4  Monroe,  3S7;  also  Miller's 
Heirs  v.  Haw's  Heirs,  Hardin,  SO. 

Patton's  entry  does  not  state  what  species  of  tree  was  mark- 
ed, nor  on  what  side  of  the  creek  it  is,  nor  how  far  from  it. 
The  beginning  claimed  is  forty  poles  short  of  two  miles  from 
the  mouth  of  the  creek.  The  locative  calls  are  too  indefinite, 
when  we  consider  the  nature  of  the  object  assumed  as  the  be- 
giiming — a  tree  in  the  forest.  Full  proof  of  the  identity  of  this 
tree,  and  that  it  could,  at  the  date  of  the  entry,  be  identified 
by  others,  is  essential.    Such  proof  is  not  here. 

The  call  <<  about  two  miles  up  the  branch,"  though  it  might 
perhaps  be  sufficient  iu  a  case  where  the  object  at  the  termina- 
tion of  the  distance  is  unusual  or  conspicuous— «nich  as  will 
arrest  the  attention  of  a  woodsman— will  not  be  deemed  good 
in  this  case.    Throw  out  the  word  **  about"  and  an  extensive 
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circuit  of  forest  would  have  to  be  minutely  searched  to  find  a 
marked  tree  forty  polee  from  the  termination  of  a  two  mile 
line. 

This  court  will  look  into  the  case  of  Merriwether  v.  Davidge, 
2  Littel,  38. 

If  the  entry  of  Patton  shall  be  established,  we  next  come  to 
that  of  Voesy  immediately  in  controversy. 

This  calls  for  the  north  wut  comer  of  Patton's  survey  of 
eight  thousand  four  hundred  acres,  which  survey  was  made 
September  20, 1T83,  only  twenty  days  before  the  entry  of  Toss. 

Patton's  survey  was  not  of  record,  and  therefore  no  notice 
to  subsequent  locaUnrs.  Key  v.  Matson,  Hardin,  70;  Elmen- 
dorff  V.  Taylor,  10  Wheat.  152;  Carson  v.  Hanway,  3  Bibb, 
160. 

Making  a  survey  is  not  an  act  of  notoriety  in  the  country, 
and  locators  who  adopt  survejrs  as  the  foimdations  of  their 
claims,  must  prove  that  they  could  have  been  found  with  rea- 
scmable  inquiry.     1  Bibb,  7,  35,  39, 63,  139;  2  Bibb,  113, 135. 

There  is  no  proof  in  this  cause,  that  at  the  time  of  Toss's 
entry  the  lines  and  comers  of  Patton's  survey  were  marked  at 
all,  much  less  that  they  were  subjects  of  general  reputation 
and  notoriety.  They  should  have  been  notorious.  1  Bibb, 
39  and  137$  and  cases  there  cited;  1  Monroe,  63;  Howard  v. 
Todd,  1  Marshall,  276;  Moore  v.  Dodd,  1  Marshall,  144;  Har- 
din,89,  112, 177. 

No  witness  is  produced  who  was  present  at  the  making  of 
the  survey,  or  who,  at  any  time  previous  to  the  entry  of  Voss, 
had  seen  the  north  west  comer  of  Patton,  or  had  traced  any  of 
his  lines. 

As  the  survey  existed  only  in  the  field  notes  of  the  surveyor, 
what  was  there  to  teach  a  subsequent  locator,  that  the  comer 
called  for  by  Voss,  was  five  miles  north  of  Patton's  beginning, 
or  any  where  in  that  vicinity?  It  would  be  rash  to  presume 
that  the  survey  confnrmed  exactly  to  the  entry.  (See  Ward 
and  K^iton  v.  Lee,  1  Bibb^  18.)  Such  was  not  the  fitct  here. 
The  connected  plat  shows  that  the  north  west  comer  of  Pat- 
ton»  as  supposed  and  erroneously  assumed  upcm  the  evidence 
by  the  court  below  to  have  been  marked  at  the  time  of  the 
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survey,  is  in  truth  near  half  a  mile  more  than  five  miles  from 
his  beginning.     Surveys  very  often  vary  from  the  entries. 

When  an  unrecorded  survey  is  notorious  at  the  time,  both  as 
to  iU  calls  and  Us  position^  it  may  anfnver  the  calls  of  an  entry. 
Seajr's  Heirs  v.  Walton,  5  Monroe,  368. 

An  entry  calling  for  the  lines  of  a  survey,  neither  recorded 
nor  notorious,  is  invalid,  although  the  clam  on  which  the  sur- 
vey was  made,  was  notorious.  Findlay  v.  Granger,  2  Mar. 
179. 

An  entry  calling  for  a  survey  cannot  be  sustamed,  unless 
the  boundaries  of  the  survey  are  shown ;  showing  the  entry  on 
which  the  survey  was  made  is  not  enough.  Clay  v.  M'Kin- 
ney,  3  Mar.  570;  see  also  Bulor's  Heirs  v.  M'Cawley,  S  Mar. 
578;  Theobald  v.  Towler,  3  Mar.  677;  3  Marshall,  190. 

A  survey  only  a  few  days  old  and  not  notorious,  can  only 
uphold  an'appendant  entry  by  being  conformable  to  a  certain 
and  precise  entry.  Johnson  v.  Marshall,  4  Bibb,  133.  Patton's 
survey  is  not  conformable  to  his  entry. 

But  if  the  ent)  y  of  Voss  shall  be  deemed  valid,  how  do  the 
complainants  show  their  title  under  the  patent  issued  to  Short 
thereon? 

The  deed  of  December  10,  1796,  set  forth  in  the  original 
bill,  is  a  nullity.  When  offered  in  evidence,  the  signature  of 
the  grantor  was  erased.  It  was  never  recorded,  nor  was  there 
any  proof  offered  competent  to  show  its  execution  by  Short 
The  deposition  of  William  Moreton,  in  the  record,  was  taken 
between  other  parties,  to  be  used  in  suits  to  which  these  de- 
fendants were  strangers.  It  cannot  be  evidence  in  this  case. 
So  also  of  the  letters  copied  into  the  record. 

The  original  bill,  and  the  proceedings  under  it,  show  no  title 
in  the  complainants,  except  in  virtue  of  the  deed  of  1804 — if  it 
shall  be  considered  that  that  deed  is  reUed  on  in  the  original 
bill.  It  does  not  appear  to  have  been.  The  complainants  say 
that  Short  conveyed  his  land  to  John  Holmes— -not  to  the  corn- 
plainants  and  Breckenridge  jointly.  It  is  true  the  deed  of 
1804  is  filed  with  the  original  bill,  but  the  title  alleged  is  not 
derived' through  that  deed. 

The  whole  tenor  of  the  original  bill  is,  that  the  complainanti 
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are  entitled  to  all  the  lands  of  Short  They  do  not  admit  a 
participation  of  the  title  with  them  by  any  one.  Why  was 
thist 

If  they  relied  upon  the  last  deed,  then  it  would  appear  that 
proper  parties  were  not  before  the  court,  and  the  title  could  not 
be  asserted  until  they  were.  Russel  v.  Clark's  executors, 
t  Cond.  Rep.  417;  Mallow  et  aL  v.  Hinde,  12  Wheat  193; 
West  V.  Randall,  2  Mason,  181 ;  Fallowes  v.  Williamson,  11 
Yesey,  306;  16  Vesey,  325;  6  Johns.  Ch.  Cas.  450;  3  Bro. 
Ch.  Rep.  229;  2  Vesey,  Sen.  312;  4  Johns.  Ch.  Rep.  199. 

Further,  the  heirs  of  Breckenridge  are  citizens  of  Kentucky, 
and  the  court  below  could  have  no  jurisdiction  of  the  suit,  if 
they  were  joined  with  the  complainants.  Strawbridge  v. 
Curtis,  3  Cranch,  267;  Ward  v.  Arredondo  et  al.,  1  Paine,  410; 
C<»poration  of  New  Orleans  v.  Winter,  1  Wheat  94. 

In  Elmendorf  v.  Taylor,  10  Wheat  152,  when  this  objec- 
tion was  made,  the  court  overruled  it,  because  the  persons  not 
joined,  and  alleged  to  be  tenants  in  common  with  complain- 
ants, were  entitled  to  one-fourth  part,  not  of  the  whole  land 
sued  for,  but  of  a  specifically  described  portion  of  it — ^which 
may,  or  may  not,  interfere  with  the  land  claimed  by  defend- 
ants. Here  the  interest  of  the  heirs  of  Breckenridge,  under 
the  deed  of  1804,  is  a  moiety,  undivided,  of  aU  the  lands  named 
in  the  deed. 

« 

In  their  amended  bill,  the  complainants  abandon  the  claim 
of  title  under  Short's  first  deed,  and  say  that  it  was  cancelled, 
but  that  Short  executed  a  new  deed  to  them  and  Brecken- 
ridge— and  that  the  interest  of  the  heirs  of  Breckenridge  has 
been  acquired  by  them  under  decree. 

This  bill,  it  is  insisted,  was  introductory  of  a  new  and  dis- 
tinct title  into  the  suit,  or  rather  it  was  the  first  assertion  of 
any  title.  Previous  to  its  being  filed,  there  was  no  legal  evi- 
dence of  title  in  the  complainants.  They  change  their  ground 
altogether  in  it. 

The  defendants'might  have  resisted  the  filing  of  the  amended 
bill.  In  1  Gallison,  123,  it  is  held  that  an  amendment  will 
not  be  allowed  to  introduce  a  new  cause  of  suit,  against  which 
the  statute  of  limitations  has  run.  See  also  Cox  v.  Lacey,  3 
Littel,  334;  Mafp  Heirs  v.  Hill,  5  Littel,  308;  Elliott  v.  Bo- 
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hannon,  5  Monroe,  123;  Curriev.  Tibb'a  Heirs,  5  Monroe, 
440;  Dudley  v.  Grayson,  5  Monroe,  S60.  These  are  cases  at 
law,  but  the  principle  is  the  same  in  chancery. 

Defendants,  however,  agreed  that  the  amendment  might  be 
filed  upon  condition  that  if  it  should  be  found  introductive  of  a 
new  title,  they  should  have  a  right  to  insist  on  the  defence  by 
lapse  of  time. 

It  is  contended  that  the  complainants  do  not,  by  the  amend- 
ed bill  and  the  exhibits,  show  themselves  invested  with  the 
title  to  the  land  in  controversy. 

Short,  in  1796,  had  conveyed  his  land  to  Holmes.  The 
deed,  although  not  recorded,  passed  the  title  between  the  par- 
ties, and  though  not  proved  so  as  to  be  valid  against  the  de- 
fendants, yet  they  may  avail  themselves  of  the  admissions  of 
the  complainsmts,  that  it  was  executed  and  accepted  by  the 
grantee.  Did  the  erasure  of  Short's  signature  to  this  deed, 
revest  the  title  in  him,  so  as  to  enable  him  to  make  the  deed 
of  1804?  The  title  being  in  Holmes,  under  the  first  deed, 
Short  could  only  obtain  it  by  a  reconveyance.  But  none  is 
exhibited.  Neither  is  there  any  competent  proof  in  this  cause 
of  any  facts  or  circumstances  equivalent  in  equity  to  a  recon- 
veyance to  Short  Nor  is  there  any  thing  properly  to  be  re- 
garded by  this  court,  which  can  show  Holmes  to  have  been 
the  trustee  for  the  other  complainants. 

It  is  objected  to  the  deed  of  the  commissioner  under  the 
decree  against  the  heirs  of  Breckenridge : 

1.  That  R.  I.  Breckenridge  who  made  it  was  not  authorized 
so  to  do.  He  was  not  appointed  commissioner  by  the  court  to 
convey:  as  attorney  or  guardian  ad  lUemy  for  liis  co-heirs,  he 
could  not  make  the  deed. 

2.  The  deed  was  defective  in  form  and  substance.  The 
grantor  is  R.  I.  Breckenridge,  not  as  commissioner. 

3.  It  does  not  appear  to  have  been  approved  or  confirmed  by 
the  court. 

The  defendants  rely  upon  adverse  possession,  and  the  im- 
portant questions  are,  shall  they  have  up  to  the  period  of  filing 
the  amended  bill  for  the  computation  of  time  for  a  bar :  and 
whether,  if  they  shall,  the  bar  shall  be  of  the  moiety  or  totality 
of  the  right  asserted  in  the  amended  bill.     The  court  below 
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has  responded  to  the  first  question  in  the  aflirniativei  but  lias 
limited  the  bar  to  the  right  derived  from  Breckenridge's  heirs. 
As  the  complainants  now  seek  more  and  against  other  defend- 
ants, it  is  contended  for  the  defendants  that  the  whole  right 
should  be  barred.  Will  the  institution  of  a  suit  for  land  by  a 
person  having  no  right,  stop  the  running  of  the  statute,  which 
equity  adopts,  until  he  can  get  a  title  1  Whether  these  com- 
plainants, having  no  right  to  the  land  held  by  the  defendants 
under  the  grants  of  Clarke  and  Hite  which  they  can  assert  in 
the  circuit  court,  may  yet  file  a  bill,  and  years  afterwards  ac- 
quire  a  title  to  be  engrafted  in  the  suit,  and  have  relation  back 
to  its  origin  t 

That  the  amended  bill  shall  not  relate  to  the  beginning  of 
the  suit.  See  Taylor  v.  Floyd,  3  Mer.  18;  Miller  v.  M'Intyre, 
6  Peters,  61 ;  Sicard  v.  Davis,  6  Peters,  1S4. 

Breckenridge  died  in  1806  or  1807,  after  adverse  possession 
taken  of  the  land  in  Clarke's  grant  held  by  the  Morelands. 
The  descent  upon  the  infant  heirs  did  not  stop  the  running  of 
the  statute.  Walden  v.  Gratz,  1  Wheat.  292,  S  Cond.  Rep. 
570. 

That  this  possession  was  held  at  different  times  under  vari- 
ous rights,  is  no  objection ;  they  were  all  adverse.  Shannon 
V.  Kinney,  1  Mar.  4;  Hord  v.  Walton,  2  Mar.  621 ;  Alexander 
V.  Pendleton,  8  Cranch,  462. 

As  to  extent  of  possession  by  junior  patentee  within  inter* 
ference.  See  Fox  v.  Hinton,  4  Bibb;  Sicard  v.  Davis,  6  Pe- 
ters, 139. 

Complainants  cannot  avail  themselves  of  any  privilege  of 
the  infant  heirs  of  Breckemidge,  supposing  that  these  had  any, 
opposed  to  the  running  of  the  statute.  An  infant  cannot 
transfer  his  protection  in  virtue  of  the  saving  clause  of  the  act 
of  limitations.  It  is  personal.  May's  Heirs  v.  Slaughter,  S 
Mar.  505. 

In  a  joint  estate  to  several  persons,  if  the  right  of  entry  is 
tdled  as  to  some,  all  are  barred.  Dickey  v.  Armstrong,  1  Mar. 
89;  Smith  V.  Carney,  1  Littcl,29e;  Floyd's  Heire  v.  Johnson! 
3  Littel,  109. 

But  by  the  act  of  Kentucky,  January  22,  1814,  the  time 
allowed  infants  after  the  removal  of  their  disabUities  to  make 
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entry  or  bring  suit  had  elapsed,  as  to  all  the  heirs  of  Brecken- 
ridge  before  the  deed  to  the  complainants  conveying  their 
right,  and  the  filing  of  the  amended  bill.  That  act  gives 
three  years  after  arriving  of  age.  See  Clay's  Heirs  v.  Miller, 
S  Mar.  147.  That  one  of  the  heirs  became  a  fem/t  caveii%  will 
not  avail  to  save  the  right.  Disabilities  cannot  be  added  to 
each  other,  besides  she  was  for  a  period  discovert.     1  Mar.  375. 

Allen's  entry  is  laid  down  correctly  by  the  court  below.  It 
is  not  such  an  entry  as  can  properly  be  surveyed  in  a  rectangle. 
The  call  *^  down  the  creek  on  both  sides"  cannot  be  rejected, 
and  as  the  general  course  of  the  creek  is  not  west,  the  side 
lines  of  the  entry  caimot  be  at  right  angles  to  the  base. 

*^  Westwardly"  in  an  entry  is  not  synonymous  with  weiL 
Craig  V.  Hawldn's  Heirs,  1  Bibb,  53;  Hughes,  18,  104. 

A  base  line  being  given  by  the  entry,  the  word  '^west- 
wardly"  serves  only  to  show  on  which  side  of  that  base  the 
entry  shall  lie.     1  Bibb,  53. 

^^Westwardly"  is  an  indefinite  call.  Hendricks  v.  Bell,  1 
Bibb,  138,122;  2  Bibb,  120. 

**  Down  the  creek  on  both  sides"  is  a  definite  call. 

Definite  calls  cannot  be  controlled  by  indefinite  ones.  Calk 
V.  Stribling,  1  Bibb,  122.  Certain  and  definite  calls  control 
indefinite  calls,  rendered  certain  by  rules  of  construction.  2 
Bibb,  622,  627;  4  Bibb,  161 ;  1  Mar.  608. 

The  words  westwardlyy  nortkuxxrib/y  &c.  have  never  been 
construed  as  west,  norths  &c.  except  where  there  was  no  other 
call  in  the  entry  to  give  it  figure  or  certainty.  1  Bibb,  53. 
Here  it  is  not  so. 

Kincaid  v.  Taylor,  2  Bibb,  122,  is  authority  to  show  that 
this  entry  is  correctly  laid  down,  the  word  "  westwardly"  being 
flexible.  Allen  v.  Blanton,  2  Bibb,  523 ;  Carland  v.  Rowland, 
3  Bibb,  127. 

An  entry  should  be  viewed  in  all  its  parts  as  an  entire  in* 
strument,  thereby  to  give  to  each  expression  its  proper  bearing 
and  effect     Baker  v.  Hardin,  3  Bibb,  414. 

There  is  no  repugnance  in  the  calls  of  Allen's  entry:  all  of 
them  have  been  regarded  in  the  survey  directed  by  the  court 
below. 

Complainants'  survey  and  patent  specify  the  quantity  of 
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land  at  eight  thousand  five  hundred  acres ;  and  the  decree  of 
the  court  below  has  given  them  that  quantity.  Yet  they  in<- 
Bist  that  they  are  entitled  to  ten  thousand  acres. 

No  case  has  been  found  in  which  a  complainant  in  equity 
against  an  older  grant  has  been  allowed  more  land  than  the 
quantity  called  for  in  his  patent,  actually  surveyed  under  order 
of  court.  For  every  acre  of  land  held  by  a  defendant  in  virtue 
of  a  prior  legal  title,  the  complainant  must  show  before  he  can 
obtain  it,  first,  a  prior  valid  equity ;  secondly,  a  jimior  legal 
title. 

An  entry  not  surveyed,  nor  carried  hito  grant,  cannot  be 
made  the  foundation  of  a  decree  against  a  patent.  Steel  v. 
M'Dowell,  2  Bibb,  123;  Blain  v.  Thompson,  3  Bibb,  148. 

If  there  is  any  mistake  in  this  case,  it  is  the  common  error 
of  makuig  a  survey  to  embrace  a  large  surplus,  so  often  com- 
mitted in  Kentucky.  And  an  argument  built  upon  the  fact 
that  the  boimds  of  the  survey  contain  more  than  eight  thou- 
sand five  hundred  acres,  would  show  that  the  surveyor  meant 
to  write  in  the  certificate  of  survey  not  ten  thousand  acres,  but 
sixteen  thousand  acres,  which  is  about  the  quantity  actually 
included  in  the  8urvej\ 

By  the  survey  and  patent,  Short  oblnincd  the  legal  title  only 
to  eight  thousand  five  hundred  acre^  of  Vosai's  entry.  The 
remainincf  fifteen  hundred  acres  niiirhtlc^j^ullv  have  been  with- 
drawn,  and  were  for  aught  that  apjK'ar:^. 

It  is  to  be  presumed  thai  the  survey  was  made  and  returned 
to  the  ln)id  ofllice  by  the  authority  of  the  ownor,  Avho  might 
have  had  the  mistake,  if  any  had  cxiMcd,  corrcctcil,  and  caused 
a  re-survey  to  l)e  made,  but  who  was  ^ati^^tiod  to  lake  a  grant 
for  eight  thoursand  five  luuulrcd  acres  only,  which  nuist  now 
limit  the  extent  of  the  claim.  Acl  of  1770,  1  Litt.  Laws,  41 1; 
Galloway's  heirs  v.  Webb,  I  Mar.  129;  Withers  v.  Tyler. 
Z  Mar.  174;  Loftus  v.  Mitchell,  3  Mar.  598. 

The  case  of  Taylor  v.  Brown,  2  Cond.  Rep.  235,  was  a  con- 
trsi  between  two  military  surveys  prior  to  1779.  It  is  not  an* 
aloi^ous  to  the  prei^ent  case.  There  the  cojuplainanls  had  the 
elder  survey,  which  was  considered  as  being  at  once  the  incep- 
tion of  title,  and  final  ap[)ropriation  of  the  land  in  equity, 
Surplu.s  was  decreed  to  ii.  Thai  was  the  case  of  a  survey 
Vol.  Ml— 2  A 
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Specifically  marked  and  bounded  in  the  country  at  the  time 
the  junior  survey  was  made.  This  is  the  case  of  an  entry  in- 
definite as  to  its  extent,  and  not  surveyed  until  after  the  survey 
made  for  defendants. 

The  case  of  Beckley  v.  Bryan,  cited  in  Taylor  v.  Brown, 
shows  that  surplus  in  the  bounds  of  survey,  shall  be  rendered 
to  the  holder  of  an  entry  made  prior  to  the  survey.  In  John- 
son v.  Buffington,  as  cited,  it  appeared  that  both  the  entry  and 
survey  of  the  elder  patentee  were  subsequent  to  the  survey  of 
the  complainant  holding  the  junior  patent. 

Mr  Justice  M'Lean  delivered  the  opinion  of  the  Court 

This  appeal  is  prosecuted  by  the  complainants,  to  reverse  a 
decree  of  the  circuit  court  of  Kentucky. 

The  original  bill  was  filed  by  John  Holmes,  Michae?  Omealy, 
Richard  Caton,  Hugh  Thompson  and  William  Slater,  who  set 
up  a  title  under  the  following  entry.  '*  Edward  Voss  enters 
ten  thousand  acres  by  virtue  of  two  treasury  warrants,  Nob. 
8991  and  8990,  beginning  at  the  north  west  comer  of  Pat- 
ton's  eight  thousand  four  hundred  acres  survey;  thence,  with 
Allen's  line,  westwardly  to  the  river,  and  along  Roberts's  line 
to  the  east  for  quantity ;"  *^  also,  five  thousand  acres  by  virtue  of 
treasury  warrant.  No.  8989,  beginning  at  the  south  west  comer 
of  Patton's  eight  thousand  four  hundred  acres  survey,  then 
westwardly  with  Patton,  Pope  and  Thomas's  survey;  thence 
up  the  river,  and  on  Patton's  line  on  the  east,  for  quantity." 

The  complainants  represent  that  surveys  having  been  exe- 
cuted on  these  entries,  they  were  assigned  to  Peyton  Short, 
who  obtained  the  patents  bearing  date  the  12th  and  16th  days 
of  March  1790.  That  Short  afterwards  conveyed  both  tracts 
to  the  complainant  John  Holmes,  who,  by  virtue  of  certain 
contracts,  holds  the  land  in  trust  for  the  other  complainants; 
all  the  complainants  having  a  joint  interest  in  it. '  The  entries 
of  Voss  are  alleged  to  be  valid,  and  also  the  surveys  and  patents. 

The  defendants  are  represented  to  be  in  |x>ssession  of  a  part 
of  these  tracts  of  land,  under  giants  older  than  the  complain- 
ants', but  which  were  founded,  on  entries  made  subsequent  to 
the  complainants';  and  they  piay  that  the  defendants  may  be 
decreed  to  convey  their  rcs|)cctive  rights  to  the  complainants. 
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In  May  term  1829,  the  complainants  filed  an  amended  bill, 
in  which  they  state  that  the  land  in  contest  was  purchased  for 
the  use  and  benefit  of  Holmes,  Slater,  Caton  and  Omealy. 
That  by  subsequent  transactions,  Omealy  became  the  trustee 
of  Slater  and  Caton;  and  that  an  agreement  was  entered  into 
between  the  complainants  and  a  certain  John  Breckenridge, 
by  which  he  undertook  to  render  certain  services,  for  which  he 
was  to  have  one  moiety  of  the  land:  and  the  original  deed  to 
Holmes,  never  having  been  recorded,  was,  by  the  complainants, 
handed  to  Breckenridge,  with  other  papers  which  related  to 
the  business,  accompanied  with  directions  to  Short  to  make 
another  deed;  and  full  powers,  as  they  are  advised,  were  given 
by  them  to  Breckenridge  to  take  a  deed  from  Short,  vesting 
the  title  to  one  half  of  the  lands  in  himself,  and  the  other  in 
the  complainants.  That  Breckenridge  having  obtained  pos- 
session of  the  deed  made  to  Holmes,  being  vested  with  the 
power,  did  agree  with  Short  to  cancel  that  deed,  and  it  was 
accordingly  cancelled.  And  the  complainants  represent  that 
Omealy,  trustee  for  John  Holmes  and  William  Slater,  and 
Hugh  Thompson,  trustee  for  Richard  Caton,  did  on  the  21st 
day  of  September  1804,  receive  and  take  a  deed  to  Brecken- 
ridge and  themselves,  as  above  stated,  and  did  deliver  over  the 
deed  of  Holmes  to  Short,  who  cancelled  it  by  erasing  his  name 
therefrom. 

It  is  further  stated  in  the  amended  bill,  that  Breckenridge 
died  before  the  services  which  constituted  the  consideration  on 
which  a  moiety  of  the  land  was  conveyed  to  him,  were  fully 
rendered;  and  on  a  bill  being  filed  by  the  complainants  against 
Breckenridge's  heirs,  they  were  decreed  to  convey  to  the  com- 
plainants a  certain  part  of  their  interest  in  the  land.  This  de- 
cree was  entered  at  November  term  1822. 

In  answer  to  the  amended  bill,  the  defendants,  Jeremiali 
Trout,  Daniel  Trout,  William  Bucliaunan,  Jacob  Overpeck, 
John  Morcland,  Walter  A.  Moreland  and  William  Moreland, 
allege  that  they  had  been  in  the  actual  occupancy  and  peace- 
able possession  of  all  the  land  claimed  by  them  for  upwards  of 
twenty  years  before  the  amended  bill  was  filed. 

li  was  agreed  between  the  parties  that  John  Howard  entered 
on  the  land  in  controverpy,  by  virtue  of  his  claim  of  seven 
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thousand  nine  hundred  and  forty-five  and  a  half  acres,  by  his 
tenants,  within  the  claim  of  C.  Clarke;  that  the  entry  was 
within  the  boundary  of  said  Clarke,  and  that  Howard's  claim 
wholly  covered  the  claim  of  Clarke ;  that  this  entry  into  the 
possession  was  made  in  the  year  1804,  and  continued,  without 
interruption,  adverse  to  the  claim  of  Voss  and  Short,  and  those 
who  claim  under  them,  imtil  the  year  1813,  when  William 
Moreland,  a  purchaser  from  Clarke,  brought  an  action  of  eject- 
ment against  Howard  and  evicted  him.  That  possession  was 
taken  by  Moreland,  which  has  been  held  by  him  and  his  de- 
visees ever  since.  It  was  admitted  that  Daniel  Trout,  in  the 
year  1808,  purchased  the  claim  of  Daniel  and  Hite's  six  hun- 
dred acres  within  complainants'  claim ;  and  that  Daniel  and 
Jeremiah  Trout  entered  into  the  possession  under  such  pur- 
chase, and  ever  since  have  held,  by  themselves  and  their  gran- 
tees, Overpeck  and  Buchannan,  adversely  to  the  complain- 
ants. 

As  the  entry  of  Voss,  under  which  the  complainants  claim, 
was  made  before  the  entries  under  which  the  defendants  claim, 
the  complainants  have  a  prior  equity  if  their  entry  can  be  sus- 
tained. The  validity  of  this  entry,  therefore,  is  the  first  point 
for  examination.  It  calls  to  begin  at  the  north  west  comer 
of  Patton's  eight  thou*?aud  four  hundred  acres  survey,  and  for 
Allen  and  Roberts's  line.  Patton's  entry  was  made  on  the 
26th  December  1782,  for  eight  thousand  four  Inmdred  acres, 
upon  a  treasury  warrant.  No.  12,311,  about  two  miles  up  the 
first  branch  above  the  Eighteen  Mile  creek,  beginning  at  a 
tree  marked  J.  P.,  to  run  north  dwe  miles,  then  to  extend  off 
at  right  angles  for  quantity :  this  entry  was  surveyed  on  the 
20th  September  1783,  and  calls  to  begin  at  a  mulberry,  elm 
and  sugar  tree,  marked  J.  P.,  standing  on  (he  t)ank  of  the  first 
large  creek  running  into  the  Ohio  above  the  Eifirhtcen  Mile 
creek,  two  miles  up  the  said  crock.  On  liie  11th  October 
1783,  John  Allen  entered  one  thousand  acrei^,  part  of  a  trea- 
sury warrant.  No.  14,198,  begijming  at  the  norlh  west  corner 
of  Patton's  eight  thousand  four  hundred  acres  survey,  and 
running  with  his  line  south  two  hundred  and  fifty  poles,  thence 
down  the  creek  on  both  sides,  west wardly  for  quantity,  to  he  laid 
off  in  one  or  more  surveys 
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Roberts^s  entry  bears  date  on  the  t6th  December  178S;  the 
same  day  Patton's  entry  was  made. 

As  Yoss's  entry  can  only  be  sustained  by  sustaining  the 
survey  and  entry  of  Patton,  it  will  be  pioper  in  the  first  place 
to  inquire  into  their  validity. 

To  support  the  entry  of  Patton,  several  witnesses  were  ex- 
amined. Merriwethcr  Lewis  states  that  Eighteen  Mile  creek, 
one  of  the  descriptive  calk  in  this  entry^  was  known  previous 
to  the  year  1782,  and  that  Patton's  creek  is  the  first  one  fall- 
ing into  the  Ohio  above  Eighteen  Mile  creek,  except  Bell's 
spring  branch,  which  is  not  much  more  than  a  mile  in  length; 
that  Patton's  creek  was  so  called  from  the  time  the  above  entry 
was  made,  and  was  generally  pretty  well  known  by  that  name 
as  early  as  October  1783.  He  does  not  recollect  the  year  he 
became  acquainted  with  the  tree  marked  J.  P.,  but  he  thinks, 
within  a  year  or  two  after  the  entry  was  made,  he  was  at  the 
tree  marked,  which  stood  two  miles  up  Patton's  creek,  lacking 
forty  poles.  The  lettera  J.  P.  were  very  large,  and  marked  on 
a  mulberry  tree  standing  near  the  creek ;  that  Patton  informed 
him  of  the  entry  shortly  after  it  was  made,  and  that  he  had 
marked  the  tree,  and  run  one  of  the  lines  before  he  made  the 
entry.  From  the  appearance  of  the  letters  on  the  tree  when 
he  first  saw  it,  the  witness  has  no  doubt  that  it  was  marked 
at  the  time  represented  by  Patton.  He  was  enabled  to  find 
the  marked  tree  without  difiiculty,  from  P*^  ton's  descripUoD'of 
it;  and  he  thinks  that  any  subsequent  locator  could  not  have 
failed  to  find  it  Having  found  the  beginning  comer  of  Pat- 
ton's  survey,  the  witness  says  his  north  west  comer,  which  is 
called  for  in  Yoss's  entry,  could  be  found  by  tracing  the  line  of 
the  survey  to  that  comer. 

Joseph  Saunders,  another  witness,  states,  that  in  the  year 
1780,  Eighteen  Mile  creek  was  well  known,  and  that  Patton's 
creek  is  the  first  branch  or  creek  of  any  note  which  falls  into 
the  Ohio  above  Eighteen  Mile  creek.  In  May  1783,  Patton 
showed  him  a  mulberi;y  tree  marked  J.  P.  standing  on  the 
north  bank  of  Patton's  creek,  about  two  miles  from  the  mouth 
of  Baid  creek,  which  he  said  was .  the  beginning  comer  of  his 
entry.     As  the  letters  were  large,  and  the  tree  stood  on  the 
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bank  of  the  creek,  the  witness  thinks  it  might  have  been  found 
by  any  one  in  search  of  it. 

Several  other  witnesses  prove  that  Eighteen  Mile  creek  was 
well  known  before  Patton's  entry,  and  that  Patton's  creek  is 
the  lirsl  considerable  stream  which  falls  into  the  Ohio  above 
Eighteen  Mile  creek;  and  that  after  Patton's  entry,  the  creek 
was  called  by  his  name,  but  they  were  not  acquainted  with 
his  entry  and  survey  until  some  years  after  they  were  made. 

It  is  first  objected  to  this  entry,  that  in  the  case  of  Merri- 
wether  v.  Davidge,  2  Littel,  38,  the  court  of  appeals  of  Ken- 
tucky decided  it  was  invalid.  Its  descriptive  as  well  as  loca- 
tive calls  are  not  sufficient,  it  is  urged,  to  lead  an  inquirer  to 
the  beginning  called  for ;  and  that  a  marked  tree  is  not  a  good 
call,  though  the  calls  which  lead  to  it  designate  objects  of  no- 
toriety, unless  it  be  proved  that  the  tree  was  marked  at  the 
time  the  entry  bears  date,  or  prior  to  that  time.  And,  as  there 
is  no  such  proof  in  the  present  case,  the  entry  must  be  consi- 
dered void.  These  and  other  arguments  are  used  against  the 
validity  of  this  entry. 

As  it  regards  the  decisions  of  the  court  of  appeals  referred 
to,  it  may  be  proper  to  remark,  that  it  was  made  on  a  dif- 
ferent state  of  facts  from  that  which  is  proved  in  the  present 
case.  Merriwether  Lewis,  who  was  a  party  in  that  cause, 
could  not,  of  course,  be  a  witness ;  and  on  examining  his  de- 
position it  will  be  seen  that  he  states  several  important  facts 
respecting  the  entry. 

The  decision  of  the  court  of  appeals  was  conclusive  upon  the 
rights  of  the  litigant  parties  in  all  courts;  but  the  inquiry  into 
the  validity  of  Patton's  entry  is  only  collateral  to  the  merits  of 
the  preisent  case,  and  a  decision  upon  it,  under  such  circum- 
stances, can  in  no  respect  afiect  the  rights  w^iich  were  settled 
in  the  -case  of  Merriwether  v.  Davidge.  Tms  consideration 
and  the  variance  of  the  proof  in  that  cause  from  the  evidence 
in  this,  leave  no  doubt  that  the  court  should  regard  the  va- 
lidity of  this  entry  as  open*  for  investigation  in  the  present 
cause. 

From  the  evidence  it  is  clear,  that  Eighteen  Mile  creek  was 
publicly  known  before  Patton's  entry,  and  that  the  first  branch 
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above  Eighteen  Mile  creek,  which  suits  the  call,  was  the  one 
OD  which  the  entry  was  made.  A  person,  therefore,  desirous 
of  finding  the  beginning  of  this  entry,  could  have  no  difficulty 
in  designating  Patton's  creek.  He  must  then  search  for  the 
marked  tree  about  two  miles  up  this  creek. 

But  it  is  objected,  that  the  entry  does  not  state  how  near  the 
creek  the  marked  tree  stands,  nor  on  which  side  of  it ;  and 
that  it  falls  short  of  two  miles,  on  a  straight  line,  forty  poles. 
The  tree  stands  near  the  bank  of  the  creek,  as  appears  from 
the  evidence ;  and  the  letters  marked  being  large,  could  easily 
be  seen.  The  variation  of  forty  poles  from  the  distance  called 
for,  was  as  Uttle  as  could  reasonably  be  expected,  when  the 
circumstances  under  which  this  entry  was  made  are  considered ; 
and  to  look  for  the  marked  tree  within  the  range  of  forty  poles 
both  up  and  down  the  creek,  from  the  exact  distance  of  two 
miles,  would  not  require  unreasonable  labour  of  a  subsequent 
locator.  Nor  does  it  seem  to  be  unreasonable,  that  he  should 
examine  on  both  sides  of  the  creek. 

Several  of  the  witnesses  say,  from  the  calls  in  the  entry, 
Patton's  begiiming  comer  could  have  been  found  without  diffi- 
culty. This  was  all  that  the  law  required.  But  it  is  said 
that  there  is  no  proof  at  what  time  the  tree  wbjb  marked. 
Lewis  said  it  was  within  a  year  or  two  after  the  entry  purports 
to  have  been  made ;  and  he  has  no  doubt,  from  the  appearance 
of  the  marks,  that  they  were  made  as  early  as  the  date  of  the 
entry.  Experience  enables  a  person  to  judge  with  great  ac- 
curacy how  long  marks  have  been  made,  from  their  general 
appearance.  In  May  1783,  only  six  months  after  the  entry, 
Saunders  saw  the  marked  tree.  From  these  facts,  and  other 
circumstances  of  the  case,  the  evidence  established  at  least 
prima  facie,  that  the  tree  ealled  for  was  marked  when  the  en- 
try  was  made.  If  other  trees  were  shown  bearing  the  same 
marks  at  other  places  on  the  creek,  it  might  create  so  great  an 
uncertainty  as  to  invalidate  this  entry.  But  no  such  facts  are 
proved  in  the  case. 

After  an  attentive  examination  of  the  evidence  in  relation  to 
tfais  entry,  the  conclusion  in  favour  of  its  validity  may  be  safely 
drawn.  In  coming  to  this  result,  no  established  principle  of 
law  is  controverted,  nor  any  sound  process  of  reasoning; 
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But  it  is  contended,  that  if  the  beginning  of  Patton's  entry 
be  established,  it  does  not  follow  that  the  entry  of  Voss  is  good ; 
as  it  calls  for  the  north  west  corner  of  Patton's  survey,  which 
is  not  the  beginning  corner,  and  that  a  survey  which  has  not 
been  recorded  cannot  support  an  entry. 

Toss  made  his  entry  about  twenty  da3rB  ajfter  Patton's  sur- 
vey was  executed,  and  before  it  was  recorded ;  but  the  call 
for  the  survey  necessarily  includes  the  entry,  if  the  survey  has 
been  made  in  pursuance  of  the  entry.  It  must  be  admitted 
that  a  survey  of  itself,  which  had  not  acquired  notoriety,  is  not 
a  good  call  for  an  entry.  But  when  the  survey  has  been  made 
conformably  to  the  entry,  and  the  entry  can  be  sustained,  as 
in  the  case  of  Patton,  the  call  for  the  survey  may  support  an 
entry.  The  boundaries  for  the  survey  must  be  shown,  as  has 
been  done  in  the  present  case.  Johnson  v.  Marshall,  4  Bibb, 
133;  Clay  v.  M'Kinney,  3  Marshall,  570;  also  the  same  book, 
673,  577  and  190. 

Patton  calls  to  run  from  his  begmning  corner  north  five 
miles,  and  in  making  his  survey,  he  ran  near  six.  This  shows, 
it  is  contended,  that  the  entry  of  Patton  has  not  been  accurately 
surveyed,  and  consequently,  Voss's  entry  must  faiL 

It  has  been  long  a  settled  principle  in  Kentucky^  that  surplus 
land  in  a  survey  does  not  vitiate  it;  and  such  a  survey  is  held 
to  have  been  made  conformably  to  entry.  The  inquiry  is  not, 
therefore,  whether  the  line  of  Patton,  from  the  beginning  cor- 
ner to  his  north  west  comer,  which  is  called  for  by  Voes,  and 
the  other  lines  of  Patton,  are  the  exact  distances  designated; 
but  whether  they  were  so  made  as  to  conform  to  his  entry, 
within  the  established  rule  on  the  subject.  Of  this  there  can 
exist  no  doubt. 

Any  one  desirous  of  finding  the  beginning  corner  of  Toes, 
having  found  the  tree  marked  J.  P.,  would  trace  the  line  run- 
ning north  to  the  comer  called  for  by  Voss.  This  he  could 
have  no  difficulty  in  finding,  although  this  line  is  longer  than 
called  for  in  Patton's  entry. 

That  Patton's  survey  was  made  before  the  entry  of  Voss, 
appears  from  the  date  of  the  survey  and  other  facts  in  the  case. 

From  these  considerations,  the  court  think  that  the  com- 
plainants* bate  sustained  Che  entry  under  wliich  they  claim. 
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Ib  the  further  examination  of  the  case,  it  will  be  necessary 
to  inqpiire,  whether  the  title  set  up  by  the  complainants  under 
4he  deed  executed  by  Short  in  1796,  or  the  one  he  executed  to 
the  complainants  and  Breckeniidge  in  1804,  shall  be  held 
valid.  Both  deeds  are  for  the  same  tract  of  land;  and  the 
cmnjdainants  in  this  court  earnestly  contend,  that  their  title 
under  the  deed  executed  in  1796  vests  in  them  a  good  legal 
title.  From  the  circumstances  under  which  this  deed  was 
executed,  and  the  subsequent  proceedings  in  regard  to  it,  as 
set  forth  in  the  amended  bill,  the  circuit  court  held  this  deed 
to  be  null  and  void.  With  the  view  to  establish  the  vaUdity 
of  this  deed,  the  complainants  alleged  a  diminution  of  the 
record,  and  this  court,  ai  the  present  term,  awarded  a  certiorari, 
directing  the  record  of  the  suit  in  chancery  by  the  complain- 
ants against  Short  and  the  heirs  of  Breckenridge  to  be  certified, 
on  the  ground  that  it  is  supposed  to  have  been  made  a  part  of 
the  record  in  the  present  cose.  That  suit  was  brought  by  the 
c(»nplainants  in  the  circuit  court,  to  procure  a  reconvejrance 
firom  the  heirs  of  Breckenridge,  of  one  moiety  of  the  land  in 
ccmtroversy,  which  had  been  conveyed  to  their  ancestor  by 
Short,  under  the  deed  of  the  21st  of  September  1804,  on  the 
ground  that  he  had  died  before  the  professional  services,  which 
foimed  thei  consideration  of  the  grant,  were  performed.  On 
the  final  hearing  of  this  case,  the  court  decreed  that  the  de« 
fendants  should  release  a  part  of  the  land  to  the  complainants, 
in  pursuance  of  which  deeds  were  executed. 

On  the  hearing,  several  depositions  and  letters  were  read, 
tending  to  show,  that  the  deed  from  Short  to  Holmes  in  1796, 
was  duly  executed.  A  part  of  this  evidence  seems  to  have 
been  extracted  from  this  record,  and  used  on  the  final  hearing 
in  the  circuit  court  of  the  cause  now  under  examination.  This 
evidence  has  been  certified  up  with  the  reccnrd,  as  forming  a 
part  of  the  case:  but  it  is  alleged  that,  as  in  the  amended  bill, 
the  decree  and  the  deeds  made  in  pursuance  of  it,  in  the  case 
against  the  heirs  of  Breckenridge,  Were  made  a  part  of  it ;  and 
as  in  the  opinion  of  the  court  there  is  a  reference  to  the  pro- 
ceedings in  that  case,  they  form  a  part  of  the  record  in  the  suit 
now  before  the  court 

The  decree  and  the  deeds  in  that  sqit,  which  were  made  a 
Vol.  VIL— 8  B 
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part  of  the  amended  bill,  were  incorporated  into  the  record  by 
the  court  below,  and  undoubtedly  form  a  part  of  it:  but  it  can- 
not be  admitted  that  the  evidence  in  that  case,  except  so  far  as 
it  was  extracted  and  used  in  the  circuit  court,  is  admissible  in 
this  case.  That  suit  was  between  different  parties,  and  the 
points  presented  for  the  action  of  the  court  were  different. 

No  evidence  can  be  looked  into  in  this  court,  which  exer- 
cises an  appellate  jurisdiction,  that  was  not  before  the  circuit 
court;  and  the  evidence  certified  with  the  record  must  be  con- 
sidered here,  as  the  only  evidence  before  the  court  below.  If, 
in  certifying  the  record,  a  part  of  the  evidence  in  the  case  had 
been  omitted,  it  might  be  certified  in  obedience  to  a  certiorari ; 
but  in  such  case  it  must  appear  from  the  record  that  the  evi- 
dence was  used,  or  offered  to  the  circuit  court. 

It  is  to  be  regretted,  that  on  the  hearing  in  the  court  below 
any  evidence  was  omitted  which  is  deemed  material  in  the 
case,  but  it  is  now  too  late  to  remedy  the  omission. 

To  prove  the  execution  of  the  deed  by  Short  to  Holmes,  in 
1796,  the  deposit!'  n  of  William  Moreton,  one  of  the  subscribing 
witnesses,  was  read.  He  proves  his  own  signature,  and  also 
the  signatures  of  James  Russell  and  Francis  Jones,  who  were 
also  subscribing  witnesses,  and  he  proves  the  signature  of  the 
grantor,  although  a  stroke  of  the  pen  is  made  over  it  The 
witness  further  states,  that  he  was  written  to  by  Mr  Short  to 
endeavour  to  make  sales  of  lands  for  him,  which  he  did  not  do ; 
but  on  being  told  *^  by  John  Holmes  what  was  the  best  he 
could  do  with  the  land,  he  advised  him  to  sell,  and  told  him 
he  thought  Short  would  be  satisfied.**  "  That  he  understood 
the  lands  were  sold,  and  the  papers,  or  a  part.of  them,  between 
Short  and  Holmes  in  relation  to  the  sales,  were  sent  to  him,  as 
he  beUeves,  to  close  the  business  with  Short.  On  the  exami- 
nation of  his  letter  book,  he  finds  a  copy  of  a  letter  to  Mr  John 
Holmes,  under  date  of  January  Sd,  1797,  on  which  day  he 
forwarded  to  him  by  Mr  Hughes,  inclosed  in  said  letter,  the 
above  deed.'' 

On  the  10th  January  180S,  Holmes  wrote  to  More  ton  from 
Baltimore,  and  says,  *^  the  lands  you  sold  on  account  of  Mr 
Short,  were  held  by  Thompson,  Mr  Cato;!  and  my^lf.  These 
gentlemen  will  correspond  with  you  respecting  them,  to  which 
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you  will  please  to  attend.  I  will  thank  you  to  do  every  thing 
in  your  power  to  get  the  necessary  title  papers,  &c.  for  my 
proportion;  Mr  Omeoly,  my  trustee,  has  the  direction,  who 
will  direct  you  as  it  respectp  me." 

Mr  Caton  wrote  to  Moreton,  it  is  presumed,  at  the  same  time, 
that  the  interest  he  had  in  the  lands  jointly,  he  some  time  be- 
fore transferred  to  WiUiam  Slater,  of  Baltimore,  who  would 
write  to  him  in  conjunction  with  Mr  Thompeop  and  Mr 
Omealy,  Mr  Holmes's  trustee. 

And  on  the  ISth  January  1803,  Mr  Omealy,  as  trustee  for 
John  Holmes,  William  Slater  and  H.  Thompson,  wrote  to 
Moreton,  inclosing  the  above  letters,  and  they  say,  **  the  an- 
nexed letters  from  Holmes  and  Mr  Caton  inform  you  of  our 
being  the  proprietors  and  legal  representatives  of  the  land 
bought  of  Short,  and  heretofore  held  by  Mr  Holmes,,  amount- 
ing, we  believe,  to  fourteen  thousand  five  hundred  acres.  By 
an  agreement  with  Mr  Breckenridge,  your  senator  in  congress, 
he  has  undertaken  to  procure  us  a  good  title>  and  to  effect  a 
sale  of  the  lands.  We  therefore  request  that  you  will  surren- 
der into  his  hands  all  the  papers  and  documents  you  may  have 
relating  to  them,  that  the  title  may  be  vested  in  him  by  Short 
and  yourself;  and  by  this  authority,  we  require  yourself,  Mr 
Sh(»t,  and  jail  others  concerned,  to  consider  Mr  Breckenridge 
as  our  assignee  for  the  lands  in  question,  subject  to  the  agree- 
ments entered  into  by  Mr  Breckenridge  and  us.** 

The  papers  surrendered  to  Breckenridge  in  pursuance  of 
this  letter,  were,  **  a  copy  of  a  letter  from  Peyton  Short  to 
John  Holmes,  dated  Richmond,  29th  September  1794."  **  An 
original  letter  from  Peyton  Short  to  Mr  William  Moreton,  dated 
Woodford,  2d  April  1795."  Also  <'a  copy  of  a  paper,  dated 
Baltimore,  9th  May  1795,  addressed  to  Mr  John  Hohnes,  and 
signed  by  WiUiam  Moreton,  attorney  for  Peyton  Short,  respect- 
ing the  conveyance  of  fourteen  thousand  acres  of  land ;"  but 
these  papers  were  not  copied  inl^  the  record,  and  there  is  no 
proof  that  they  were  used  as  evidei^ce  on  the  hearing  in  the 
circuit  court. 

From  this  evidence,  without  reference  to  the  facts  stated  in 
the  amended  bill,  it  would  be  difficult  to  come  to  a  satisfactory 
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conclusion,  as  it  regards  the  execution  of  the  deed  in  1796. 
There  can  be  no  doubt,  from  the  deposition  of  Moreton,  that  it 
was  signed  by  Short,  and  it  is  probable  that  it  was  forwarded 
to  HoLooes,  as  stated  in  Moreton's  deposition ;  but  there  is  no 
evidence  of  its  having  been  received  by  him,  or  that  he  treated 
it  as  a  valid  instrument.  It  would  seem,  from  the  letter  of 
Holmes,  dated  the  10th  of  January  1803,  tliat  he  was  not  at 
that  time  in  possession  of  this  deed ;  for  he  requests  Moreton 
^  to  do  every  thing  in  his  power  to  get  the  necessary  title  pa- 
pers,**  &c.  And  the  memorandum  of  the  paper  delivered  to 
Breckenridge,  dated  9th  May  1795,  which  was  addressed  to 
Holmes,  and  signed  by  Moreton  as  attorney  for  Short,  and 
which  respected  the  conveyance  of  fourteen  thousand  acres  of 
land,  could  not  have  referred  to  an  absolute  sale  of  the  land 
to  Holmes,  it  would  seem,  as  Moreton  states  in  his  deposition 
that  he  did  not  sell  to  him.  But  even  admitting  that  in  this 
respect  the  memory  of  Moreton  is  incorrect,  and  that,  as  attor- 
ney of  Short,  he  did  sell  the  land  to  Holmes,  does  it  not  appear 
probable,  from  the  deposition  of  Moreton,  that  the  conveyance 
to  Holmes  was  made  with  the  view  of  enabling  him  to  dispose 
of  the  land  for  the  benefit  of  Short  1  And  if  this  were  the 
case,  whether  Holmes  first  sold  the  land  to  his  co-complain- 
ants, retaining  an  interest  in  it  himself,  or  became  interested 
in  it  by  any  other  means,  it  does  not  appear  that  he  was  ever 
actually  in  possession  of  the  deed,  or  claimed  title  under  it. 
If  strong  doubts  rested  upon  this  part  of  the  case,  a  reference 
to  the  amended  bill  would  dispel  them.  But  the  &cts  there 
alleged,  it  is  insisted,  were  stated  through  the  mistake  of 
Cjounsel,  and  that  the  rights  of  the  complainants  ought  not 
therefore  to  be  prejudiced  by  them. 

On  such  an  allegation  the  court  cannot  disregard  the  case 
which  the  c(»nplainants  have  made  in  their  bill.  They  allege 
expressly  that  the  deed  executed  by  Short  to  Holmes,  never 
having  been  recorded,  was  deUvered  up  and  cancelled  by  those 
who  had  full  powers  on  the  subject,  and  that  another  deed 
was  executed  by  Short,  upon  proper  authority,  vesting  the  fee 
to  one  moiety  of  the  land  in  Breckenridge,  and  the  other  in 
the  complainants.    And  by  eference  to  the  decree,  in  the 
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caae  against  the  heiiB  of  Breckenridge,  it  appears  that  this  deed 
was  treated  as  a  valid  iostrument,  as  the  heirs  were  required 
to  convey  a  part  of  the  land  held  under  it  to  the  complainanta 

The  principle  is  admitted,  that  the  mere  cancelling  of  adeed 
does  not  re-invest  the  title  in  the  grantor  under  the  laws  of 
Kentucky ;  but,  tmder  the  circumstances  of  this  case,  the  court 
are  clear,  that  the  deed  to  Hcrfmes  must  be  considered  as  a 
nullity.  It  has  been  so  treated  by  the  parties  themselves,  not 
only,  it  would  seem,  by  the  decree  against  the  heirs  of  Breek- 
enridge,  but  by  the  express  allegations  of  the  amended  bill. 
It,  therefore,  it  were  proved  that  this  deed  had  been  delivered 
to  Holmes;,  or  was  found  among  his  papers  after  his  assign- 
ment, the  court  could  not  hold  it  valid  in  opposition  to  the  acts 
and  allegations  of  the  c^noiplainants.  The  conveyance  may 
have  been  made  with  the  sole  view  of  enabling  Holmes  to 
convey  to  others  who  had  purchased;  and  a  diflferent  arrange- 
ment being  made,  as  the  deed  had  not  been  recorded,  and 
Holmes  not  having  acted  under  it,  it  was  probably  surrendered, 
with  all  other  papers  relating  to  the  land,  to  Breckenridge,  by 
those  who  had  full  power  to  do  so,  as  stated  in  the  amended 
Ull :  on  which  surrender,  Short  executed  the  deed  to  the  ccHn- 
plainants  and  Breckenridge.  Whatever  may  have  been  the 
facts  in  regard  to  the  delivery  of  the  deed  to  Holmes  and  its 
surrender,  this  court  have  no  difficulty  in  treating  it  as  a  void 
instrument,  under  all  the  circumstances  of  the  case. 

In  this  view  of  the  fjeicts,  the  complainants  must  rest  their 
legal  title  to  the  land  in  controversy,  on  the  deed  executed  in 
1804,  agreeably  to  the  case  made  in  their  amended  bill. 
Whatever  equitable  claim  the  complainants  may  have  had  to 
tliis  land,  the  deed  to  Breckenridge  conveyed  one  moiety  of  it 
to  him ;  and  the  next  point  of  inquiry  is,  whether  the  decree 
obtained  against  the  heirs  of  Breckenridge,  and  the  conveyan- 
ces executed  in  pursuance  of  it,  as  set  forth  in  the  amended 
bill,  must  be  considered  as  setting  up  a  new  right,  so  as  to  give 
to  a  part  of  the  defendants  the  benefit  of  the  statute  of  limita- 
tions which  they  plead. 

The  conveyance  was  executed  to  Breckenridge  on  the  con- 
:>idcratiou  of  services  to  be  rendered  in  establibhmg  the  title  to 
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the  land  These  services  wejre  only  rendered  in  part  before 
the  decease  of  Breckenridge,  and  on  that  ground  the  court 
decreed  that  his  heirs,  to  whom  the  land  descended,  should 
convey  to  the  plaintifis  a  part  of  the  land. 

Before  the  conveyances  under  this  decree,  the  complainants 
could  not  be  considered  as  having  any  claim  to  the  land  con- 
veyed to  Breckenrid^,  more  than  they  would  have  had  if  the 
contract  had  beeh  to  pay  money  instead  of  services,  and  he 
had  failed  in  pajring  a  part  of  the  amount.  In  such  a  case, 
the  complainants  might  have  asked  a  rescision  of  the  contract, 
except  for  so  much  of  the  land  as  had  been  paid  for.  Or,  they 
might  have  asked  a  specific  execution  of  the  contract;  or  have 
compelled  the  payment  of  the  residue  of  the  consideration  by 
an  action  at  law.  But,  until  the  complainants  had  made  their 
election  Co  proceed  against  the  land,  and  had,  through  the  de- 
cree of  a  court  of  chancery,  obtained  a  conveyance  of  it,  they 
possessed  no  specific  right  to  the  land  which  they  could  enforce 
either  in  law  or  equity,  against  persons  in  possession  under  an 
adverse  claim.  It  therefore  follows,  that  the  tide  set  up  in  the 
amended  bill,  under  the  decree  against  the  heirs  of  Brecken- 
rid^,  is  a  new  right,  and  must  be  considered  as  having  br  n 
first  asserted  by  the  amended  bill ;  and  Jl  this  biU  was  filed  in 
May  term  1829,  the  statute  of  limitation  will  constitute  a  good 
bar  so  far  as  the  right  under  the  decree  is  asserted  against  the 
defendants,  who  have  held,  adversely,  twenty  years  or  up- 
wards. 

It  is  true  the  complainants  are  non-residents,  but  so  far  as 
the  land  obtained  by  the  decree  against  the  heirs  of  Brecken- 
ridge  is  concerned,  the  statute  had  begun  to  run  before  the 
decree ;  and  that  proceeding  does  not  arrest  it. 

The  sutvey  of  Voss  was  made  for  eight  thousand  five  hun- 
dred acres  on  the  16th  February  1789,  and  the  patent  was 
issued  to  Short,  as  the  assignee  of  Voss,  on  the  16th  March 
1790,  for  eight  thousand  five  hundred  acres.  In  running  the 
lines  of  the  survey,  which  purports  to  appropriate  only  eight 
thousand  five  hundred  acres  of  the  entry,  they  were  made  to 
include  a  large  surplus  of  land,  beyond  the  calls  of  the  entry. 
But  before  this  survev  was  executed  iseveral  entries  were  made. 
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under  which  a  part  of  the  defendants  claims  and  which  are 
embraced  fn  the  survey  *t  becomes,  therefore^  necessary  to 
determine  between  these  conflicting  rights. 

The  principle  is  well  settled,  that  a  junior  entry  shall  limit 
the  survey  of  a  prior  entry  to  its  calls.  This  rule  is  reasonable 
and  just.  Until  an  entry  be  surveyed,  a  subsequent  locator 
must  be  governed  by  its  calls;  and  this  is  the  reason  why  it  is 
essential  that  every  entry  shall  describe,  with  precision,  the 
land  designed  to  be  appropriated  by  it  If  the  land  adjoining 
to  the  entry  should  be  covered  by  a  subsequent  location,  it 
would  be  most  unjust  to  sanction  a  survey  of  the  prior  entry 
beyond  iu.  calls,  and  so  as  to  include  a  part  of  the  junior  entry. 

This  principle  is  not  contested  by  the  complainants,  but  they 
deny  its  application  to  the  case  under  consideration.  They 
insist  that  the  designation  of  the  piunber  of  acres  in  the  survey, 
below  the  amount  called  for  in  the  entry,  was  a  mistake  of  the 
surveyor.  That  it  was  the  intention  of  Yoss  to  survey  his 
entire  entry,  as  is  evidenced  by  the  number  of  acres  act*mlly 
included  in  the  survey.  And  the  well  settled  rule  is  rehcd  on, 
that  surplus  land  will  not  vitiate  a  survey. 

The  intention  of  the  surveyor  can  only  be  known  by  his 
oflBcial  acts,  and  a  resort  to  these  in  the  present  case,  will  show 
that  he  intended  only  to  survey  eight  thousand  five  hundred 
acres,  of  the  ten  thousand  acres  entry.  It  is  true,  the  lines 
include  a  very  large  surplus ;  but  this,  according  to  the  rule 
stated,  does  not  render  the  survey  void. 

The  locator  may  survey  his  entry  into  one-  or  more  surveys, 
or  he  may,  at  pleasure,  withdraw  a  part  of  his  entry.  Where 
a  part  of  a  warrant  is  withdrawn,  the  rules  of  the  land  oflice 
require  a  memorandum  on  the  margin  of  the  record  of  the 
original  entry,  showing  what  part  of  it  is  withdrawn.  It  does 
not  appear  that  any  record  of  a  withdrawal  of  a  part  of  Yoss's 
entry  was  made  ;  and  from  this  fact  it  is  argued,  that  none  was 
intended  to  be  withdiawn. 

The  question  i^  not  exclusively  one  of  intention,  or  whether 
any  part  of  this  warrant  1ms  been  withdrawn.  If  a  withdrawal 
appeared  upon  the  record,  it  would  be  conclusive;  but  must 
not  the  right  to  withdraw  fifteen  hundred  acres  of  the  entry  be 
equally  as  conclusive  as  if  it  had  been  done.     And  is  not  this 
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right  incoDtrovertibly  established  by  the  &ct,  that  only  eight 
thousand  five  hundred  acres  of  the  original  entry  have  been 
surveyed  and  patented. 

If  a  mistake  was  made  by  the  surveyor,  why  was  it  not  cor- 
rected before  the  emanation  of  the  grant,  or  at  some  subsequent 
period  1  This  might  have  been  done  at  any  time  by  the  holder 
of  the  claim. 

Whatever  may  be  the  facts  in  regard  to  a  mistake  of  the 
surveyor,  this  court  cannot  correct  it;  nor  does  it  prevent  the 
complainants  from  withdrawing  one  thousand  five  hundred 
acres  of  the  entry,  and  making  a  location  elsewhere;  or  per- 
haps, from  still  executing  the  survey  for  this  quantity  under 
the  original  entry.  If  in  the  latter  case  the  right  would  be 
barred  by  the  statute  of  limitations ;  or  in  the  former  it  would 
be  ineflfectual  from  the  lapse  of  time  or  the  want  of  vacant 
land;  the  loss  is  chargeable  to  the  negligence  of  the  complain- 
ants, and  those  under  whom  they  claim. 

From  this  construction  of  the  survey  it  follows,  that  the 
right  asserted  under  it  must  be  limited  by  the  valid  entries 
under  which  a  part  of  the  defendants  claim,  to  the  calls  of  the 
entry  which  shall  cover  the  quantity  of  acres  that  the  surveyor 
purported  to  survey.  The  same  construction  must  be  given 
to  the  survey  as  if  it  had  been  made  on  an  entry  for  eight 
thousand  five  hundred  acres,  which,  by  subsequent  locations, 
was  limited  strictly  to  its  calls. 

As  the  line  of  Allen  is  called  for  as  one  of  the  boimdaries  of 
Tosses  entry,  it  is  necessary  to  give  a  construction  to  Allen's 
entry,  and  ascertain  where  this  line  should  be  established. 
Allen's  entry  was  not  surveyed  at  the  time  Voss  made  his 
location.  This  entry  calls  to  "  begin  at  the  north  west  corner 
of  Patton's  eight  thousand  four  hundred  acres  survey,  and  to 
run  with  his  line  south  two  hundred  and  fifty  poles,  thence 
down  the  creek  on  both  sides  for  quantity;  to  be  laid  off  in  one 
or  more  surveys." 

The  circuit  court  directed  the  survey  of  Allen's  entry  to 
be  so  made,  from  the  base  line  called  for,  as  that  the  lines 
shall  include  Bare  Bone  creek,  and  be  parallel  to  its  several 
courses,  &c. 

It  appears  from  the  survey  executed  in  pursuance  of 
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construction  of  Allen's  entry,  that  near  where  the  creek  fisJls 
into  the  Ohio  rivery  there  is  a  bend  ia  it  which  renders  it  im- 
practicable to  include  the  mouth  of  the  creek  in  the  survey ; 
but,  with  the  exception  of  this  bend,  the  creek  is  included.  As 
it  is  impracticable  to  include  the  mouth  of  Uiis  creek  in  the 
survey,  it  is  insisted  by  the  complainants'  counsel,  that  this 
survey  of  the  entry  is  incorrectly  made ;  and  that  the  court 
should  have  directed  it  to  be  made  by  running  at  right  angles 
from  the  base  line  for  quantity. 

In  support  of  this  position  several  authorities  have  been  cited. 
In  the  case  of  Preble  v.  Vanhoover,  2  Bibb,  120,  the  court  say, 
**  that  the  call  to  run  eastwardly  is  an  indefinite  expression, 
signifying  on  which  side  of  the  base  line  the  land  is  to  lie ;  and 
that  a  rectangular  figure  is  not  to  be  departed  from,  unless  the 
calls  of  the  entry  are  incompatible  with  that  figure." 

But  in  the  same  case  the  entry  called  to  include  an  im- 
provement, and  the  court  decided  that  the  length  of  the  given 
base  and  the  call  to  include  the  improvement  bemg  incompati- 
ble, the  former  must  yield,  so  far  as  necessary,  to  comply  with 
the  latter.  In  Hardin,  208,  the  construction  of  an  entry  is 
given  by  the  court  of  appeals  of  Kentucky.  They  say  that  in 
the  construction  of  entries  it  is  difiicult  to  lay  down  general 
rules,  that  will  not  necessarily  admit  of  many  exceptions. 
Each  case  must  frequently  depend  upon  its  own  peculiar  cir- 
cumstances; but  it  is  evident  that  every  entry  itself  must  be 
resorted  to  for  discovering  the  locator's  intention,  in  construing 
which,  the  whole  entry,  like  other  writings,  should  be  taken 
together.  **  But  if^  from  a  fair  and  reasonable  exposition  of 
the  entry,  a  call  appears  to  have  been  made  through  mistake 
and  is  repugnant  to  the  locator's  intention,  it  ought  to  be  re- 
jected, the  court  say,  as  surplusage;  and  not  suffered  to  vitiate 
the  whole  entry.  Therefore,  they  say,  the  object  called  for 
should  not  be  so  repugnant  as  to  be  incapable  of  misleading  a 
subsequent  inquirer  with  ordinary  caution."  "  It  should  be 
practicable  to  comply  with  the  call;  and,  in  general,  it  should 
be  a  tangible  object,  either  natural  or  artificial,  not  a  mere 
^deal  one."  The  court  also  say,  that  a  certain  line  should  be 
run  south  west,  "  not  only  because  they  conceive  the  locator's 
intention  sufficiently  manifest,  but  because  they  esteem  it  a 
Vol.  VII.— 2  C 
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good  rule  that  the  lines  of  every  survey  should  be  as  nearly 
parallel  to  each  other,  and  as  nearly  at  right  angles,  as  the 
calls  of  the  entry  will  adniit ;  and  when  not  controlled  by  such 
calls  as  evidently  show  the  locator's  intention  to  be  otherwise, 
the  court  will  give  its  calls  this  construction,  as  being  the  most 
reasonable,  and  the  least  subject  to  exception.** 

These  views  contain  the  general  principles  which  have  been 
established  in  Kentucky,  and  by  which  entries  in  that  state 
must  be  governed. 

It  will  be  observed,  that  in  giving  a  construction  to  an  entry 
the  intention  of  the  locator  is  to  be  chiefly  regarded,  the  same 
as  the  intention  of  the  parties  in  giving  a  construction  to  a  con- 
tract If  a  call  be  impracticable,  it  is  rejected  as  surjdusage, 
on  the  ground  that  it  was  made  through  mistake;  but  if  a 
call  be  made  for  a  natural  or  artificial  object,  it  shall  always 
contnd  mere  course  and  distance.  Where  there  is  no  object 
called  for  to  control  a  rectangular  figure,  that  form  shall  be 
given  to  the  survey. 

These  principles  must  now  be  applied  to  the  call  for  the 
creek  in  Allen's  entry. 

It  is  objected  that  this  creek  is  not  called  by  any  particular 
name,  and  the  reason  no  doubt  was,  that,  at  the  time  Allen's 
entry  was  made,  no  name  had  been  given  to  it  Nor  was  any 
name  given  to  the  creek  on  which  Patton's  entry  was  made. 
Subsequent  to  that  entry  it  was  called  Patton's  creek,  from  the 
fact  of  his  entry  having  been  made  on  its  bank. 

Barebone  creek  seems  to  be  a  stream  of  some  magnitude; 
and  it  does  not  appear  that  there  is  any  other  creek  which  an- 
swers the  call  in  Allen's  entry.  This  creek  is  a  natural  object, 
and  is  crossed  by  the  base  line  of  the  entry ;  and  could  any 
one  doubt  the  intention  of  the  locator,  under  such  circumstan- 
ces, to  include  the  land  on  both  sides  of  the  creek  by  his  call 
**  to  run  down  the  creek  on  both  sides  westwardly,  for  quan- 
tity 1"  It  is  true,  the  mouth  of  this  creek  is  not  included  in  the 
survey  which  was  directed  by  the  circuit  court,  but  the  mouth 
of  the  creek  is  not  called  for  specifically ;  and  it  does  not  ap- 
pear, but  that  if  the  exact  quantity  of  land  called  for  in  the 
entry  had  been  surveyed,  that  the  creek  would  have  passed 
through  the  whole  length  of  the  tract.    The  call  is  not  to  run 
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to  the  Ohio  river,  but  **  down  the  creek  on  both  sides  for  quan^ 
tity.'^ 

It  would  be  difficult  to  make  a  call  more  specific  than  this, 
or  one  which  would  be  less  likely  to  mislead  any  subsequent 
locaU»r.  Is  the  fact  that  the  creek,  by  an  unusual  deviation 
from  its  general  course,  near  its  junction  with  the  Ohio,  passes 
out  of  the  boundaries  designated,  calculated  to  mislead  any 
one  1  Suppose  it  passed  out  of  the  limits  of  the  survey  five  or 
ten  poles  before  the  lines  closed;  would  this,  by  the  principles 
laid  down,  require  the  call  to  be  rejected?  Could  that  &ct 
lead  any  one  into  error?  And  unless  such  a  deviation  would 
require  the  court  to  reject  the  call,  it  cannot  be  rejected  on  the 
ground  alleged.  The  creek,  by  the  survey  executed,  runs 
through  the  tract  about  seven-eighths  of  the  entire  length  of 
the  line,  and  the  extraordinary  bend  whiph  carries  it  out  of  the 
survey,  camiot  vitiate  the  call  or  render  it  substantially  repug- 
nant. 

The  question  which  arises  out  of  these  fiou^ts  is,  whether  this 
call  shall  not  control  the  survey,  so  as  substantially  to  conform 
to  it.  The  call  to  run  westwardly,  having  nothing  else  to 
control  it,  would,  according  to  the  established  rule  of  construc- 
tion, require  the  lines  to  oe  run  at  right  angles  from  the  base. 
But  the  court  are  clearly  of  opinion,  that  the  call  to  run  down 
the  creek  on  both  sides  for  quantity,  must  control  the  survey ; 
and  that  the  construction  giveu  to  the  entry  by  the  circuit 
court  was  correct. 

This  line  of  Allen's  entry  being  established,  it  fonns  the 
lower  boundary  of  Yoss's  survey ;  and  it  remains  only  to  say 
that,  agreeably  to  the  calls  of  his  entry,  the  survey  must  be 
extended  up  the  river  and  along  Roberts's  line,  so  as  to  include 
eight  thousand  five  hundred  acres.  The  survey  cannot  be 
extended  beyond  this  limit,  so  as  to  interfere  with  valid  entries 
which  were  made  before  the  original  survey  of  Voss.  This 
was  the  construction  given  to  the  rights  of  the  complainants 
under  their  entry  and  survey,  and  this  court  sustain  that  con- 
struction. 

The  decree  of  the  circuit  court  must  be  affirmed,  with  costs. 
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William  Yeaton  and  OTHERSy  appellahts  v.  Dayid  Lenox 

AND  OTHERS. 


Motion  to  dismiM  an  appeaL  A  decree  was  pronounced  by  the 
court  of  the  United  States  for  the  district  of  Alexandria*  in  December 
1839«  from  which  the  defendants  appealed,  but  did  not  bring  up  the 
record.  At  January  term  1833,  the  appellees,  in  pursuance  of  the  rule 
of  court,  brought  up  the  record  and  filed  it  i  and  on  motion  of  their  coun- 
sel, the  appeal  was  dismissed.  On  the  9th  of  March  1833,  a  citation  was 
signed  by  the  chief  justice  of  the  court  for  the  district  of  C61umbia»  citing 
the  pbdntifTs  in  the  original  action  to  appear  before  the  supreme  cour^ 
then  in  teuton^  and  show  cause  why  the  decree  of  the  circuit  court  should 
not  be  corrected.  A  copy  of  the  record  was  returned  with  the  citation,' 
**  executed"  and  filed  with  the  clerk.  By  the  court.  The  record  is 
brought  up  irregularly,  and  the  cause  must  be  dismissed. 

The  act  of  Blarch  1803,  which  gires  the  appeal  from  decrees  in  chancery, 
subjects  it  to  the  rules  and  regulations  which  goyem  writs  of  error. 
Under  this  act  it  has  been  always  held  that  an  appeal  may  be  prayed  in 
court  when  the  decree  is  pronounced.  But  if  the  appeal  be  prayed  after 
the  court  has  risen,  the  party  must  proceed  in  the  same  manner  as  had 
been  prenously  directed  in  writs  of  error. 

The  judicial  act  directs  that  a  writ  of  error  must  be  allowed  by  a  judge,  and 
that  a  citation  shall  bie  returned  with  the  record « the  adverse  party  to  have 
at  least  twenty  dajrs  notice.  This  notice,  the  court  understands,  is  twenty 
days  before  the  return  day  of  the  writ. 

APPEAL  from  the  circuit  court  of  the  United  States  for  the 
county  of  Alexandria,  in  the  district  of  Columbia. 

Mr  Coxe,  for  the  appellees^  moved  to  dismiss  this  appeal ;  an 
appeal  in  the  same  having  been  dismissed  at  January  term  1832, 
and  this  appeal  not  having  been  taken  and  filed  according  to 
the  provisions  of  the  judicial  act  and  the  rules  of  this  court 

Mr  Neale,  contra,  \vho  cited  the  following  cases:  Reily  v. 
Lamar  et  al.  2  Cranch,  844,  1  Cond.  Rep.  419;  Wood  v.  Lide, 
4  Cranch,  180,  2  Cond.  Rep.  76;  San  Pedro  v.  Valverde,  2 
Wheat.  182 ;  Johnson  v.  Johnson's  Administrators,  2  Mun.  304. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 
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In  this  case  a  decree  was  pronounced  by  the  court  of  the 
United  States  for  the  county  of  Alexandria  in  December  1839, 
from  which  the  defendants  in  that  comt  appealed,  but  did  not 
bring  up  the  record.  At  January  term  18S2,  the  appellees,  in 
pursuanceof  aruleof  this  court,  brought  in  the  record,  filed  it, 
and  moved  that  the  suit  should  be  dismissed.  The  court 
ordered  a  dismission.  On  the  9th  day  of  March  18St,  a  cita- 
tion was  signed  by  the  chief  justice  of  the  court  for  the  district 
of  Columbia,  citing  the  plaintifEb  in  the  original  action  to  appear 
before  the  supreme  court,  then  in  session,  and  show  cause  why 
the  decree  of  the  circuit  court  should  not  be  corrected. 

A  copy  of  the  record  was  returned  with  this  citation  **exe- 
cuted,**  and  filed  with  the  clerk.  The  appellees  move  to  dismiss 
the  suit  because  the  record  has  been  irregulaily  Iwought  up. 

The  act  of  March  1803,  which  gives  the  appeal  firran  de- 
crees in  chancery,  subjects  it  to  the  rules  and  regulations 
which  govern  writs  of  error.  Under  this  act  it  has  been  always 
held  that  a  decree  may  be  prayed  in  court  when  the  decree  is 
pronounced;  but  if  the  appeal  be  prayed  after  the  court  has 
risen,  the  party  must  proceed  in  the  same  manner  as  had  been 
previously  directed  in  writs  of  error. 

The  judicial  act  directs  that  a  writ  of  error  must  be  allowed 
by  a  judge*  and  that  a  citation  shall  be  returned  with  the 
record;  the  adverse  party  having  at  least  twenty  days  notice. 
This  notice,  we  understand,  is  twenty  days  before  the  return 
day  of  the  writ  of  error. 

In  this  case  the  appeal  is  not  allowed  by  the  judge,  and  the 
citation  is  to  appear  before  the  court  th^n  sitting.  The  record 
is  brouj^t  up  irregularly,  and  the  cause  must  be  dismissed. 


On  consideration  of  the  rule. granted  in  this  cause,  and  of 
the  arguments  of  counsel,  as  well  for  the  appellants  as  for  the 
appellees^  thereupon  had,  after  mature  deliberation,  it  is  the 
q>inion  of  this  court  that  the  record  is  brought  up  irregularly, 
and  that  this  appeal  should  be  dismissed:  whereupon,  it  is 
ordered  and  decreed  by  this  court,  that  the  appeal  be,  and  the 
same  is  here'by  dismissed  with  costs. 
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Construction  of  the  tct  of  congress  passed  the  5th  of  May  1830»  entitled 
"  an  act  for  the  further  extending  the  powers  of  the  judges  of  the  supe- 
rior court  of  the  territory  of  Arkansas,  under  the  act  of  the  36lh  May 
1824^  and  for  other  purposes.''  • 
Under  the  provisions  of  an  act  of  congress  passed  on  the  36th  May  1834, 
proceedings  were  instituted  in  the  superior  court  of  the  tetritoiy  of  Ar- 
kansas, by  which  a  confirmation  was  claimed  of  a  grant  of  land  alleged  to 
have  been  made  to  the  petitioner,  Sampeyreac,  by  the  Spanish  gorem- 
menty  prior  to  the  cession  of  Louisiana  to  the  United  States  by  the  treaty 
of  April  3d,  1 803.    This  chum  was  opposed  by  the  district  attorney  of  the 
United  States  $  and  the  court,  after  hearing  CTidence^  decreed  that  the 
petitioner  recorer  the  land  from  the  United  States.    Afterwards,  the  dis- 
trict attorney  of  the  United  States,  proceeding  on  the  authority  of  the  act 
of  8th  May  1830,  filed  a  bill  of  review,  founded  on  the  allegation  that  the 
original  decree  was  obtained  by  fraud  and  surprise^  that  the  documenlft 
produced  in  support  of  the  clidm  of  Sampeyreac  were  forged,  and  that 
the  witnesses  who  had  been  examined  to  sustain  the  same  were  perjured. 
At  a  subsequent  term  Stewart  was  allowed  to  become  a  defendant  to  the 
bill  of  review,  and  filed  an  answer,  in  which  the  fraud  and  forgery  are 
denied,  and  in  which  he  asserts  that  if  the  same  were  committed*  he  is 
ignorant  thereof,  and  asserts  that  he  is  a  bona  fide  purchaser  of  the  land 
for  a  valuable  consideration,  fitmi  one  John  J.  Bowie,  who  conveyed  to 
him  the  claim  of  Sampeyreac  by  deed,  dated  about  the  33d  October 
1838.    On  a  final  hearing,  the  court  being  satisfied  of  the  forgety,  per> 
jury  and  fraud,  reversed  the  original  decree.    Held,  that  these  proceed- 
ings were  legal,  and  were  authorized  by  the  act  of  the  5th  of  May  1830. 

Almost  every  law  providing  a  new  remedy,  affects  and  operates  upon  causes 
of  action  existing  at  the  time  the  law  is  passed.  The  law  of  1830  is  in  no 
respect  the  exercise  of  judicial  powers  { it  only  organizes  a  tribunal  with 
the  powers  to  entertain  judicial  proceedings.  The  act,  in  terms,  applies 
to  bills  filed,  or  to  be  filed.  Such  retrospective  effect  is  no  nnuaual  coarse 
in  laws  providing  new  remedies. 

The  act  of  1830  does  not  require  that  all  the  technical  rules  m  the  oidinafj 
course  of  chancery  proceedings  on  a  bill  of  review  shall  be  pursued  in 
proceedings  instituted  under  the  law. 

In  the  case  of  Polk's  Lessee  v.  WendeU,  5  Wheat  308,  it  is  said  by  this 
court,  that,  on  general  principles,  it  b  incontestable  that  a  grantee  can 
convey  no  more  than  he  possesses.  Hence,  those  who  come  in  under  a 
void  grant,  can  acquire  nothing. 
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APPEAL  from  the  supreme  court  of  Arkansas. 

The  ^pellant,  Sampeyreac,  under  the  act  of  congress  of  the 
26th  of  May  1824,  entitled  **an  act  enabling  the  claimants 
to  lands  within  the  limits  of  the  state  of  Missouri,  and  territory 
of  Arkansas,  to  institute  proceedings  to  try  the  validity  of  their 
claims,'*  exhibited  the  bill  against  the  United  States,  which 
was  filed  in  the  clerk's  office  of  the  superior  court,  in  the"  terri- 
tory of  Arkansas,  in  chancery  sitting,  on  the  2l8t  day  of  No- 
vember 1827,  stating  that,  being  an  inhabitant  of  Louisiana, 
he  did,  on  the  6th  day  of  October  1789,  address  a  letter  to  the 
governor  of  the  then  Spanish  province  of  Louisiana,  asking  for 
ten  arpens  of  land  in  front,  with  the  usual  depth,  on  Straw- 
berry river,  within  the  district  of  Arkansas,  to  be  granted  to 
him  in  full  property;  and  that  the  said  governor  did,  on  the 
11th  day  of  October  1789,  make  an  order  of  survey  upon  said 
petition,  which  the  appellant  alleges  is  such  a  claim  as  might 
have  been  perfected  into  a  complete  title,  under  and  in  con- 
formity to  the  laws,  usages  and  customs  of  the  government  of 
Spain,  under  which  the  same  originated,  had  not  the  sovereign- 
ty of  the  country  been  transferred  to  the  United  States;  and  is 
therefore  provided  for  by  the  treaty  between  the  United  States 
and  the  French  republic,  made  the  SOth  April  1803.  The  bill 
prays  that  this  claim  may  be  confirmed,  according  to  the  pro- 
visions of  the  act  of  congress  before  mentioned.  Upon  this 
petition  the  clerk  of  the  court  issued  a  subpoena  against  the 
dbtrict  attorney  of  the  United  States,  which  was  executed  oi^ 
the  24th  of  November  1827.  To  this  bill  the  district  attorney 
of  the  United  States  filed  an  answer  at  the  December  term  of 
said  court  1827,  denying,  generally,  the  facts  and  allegations 
in  said  bill,  and  alleging  that  Sampeyreac  was  a  fictitious  per- 
son, or  was  a  foreigner,  and  then  dead.  On  the  19th  day  of 
December  1827,  the  district  attorney  of  the  United  States 
moved  to  postpone  the  final  adjudication  of  the  case  until  the 
following  term,  for  the  following  reasons. 

1.  The  petition  and  subpcena  in  this  case  were  served  on  the 
United  States  within  one  month  of  the  present  term  of  this 
court,  but  more  than  fifteen  days  allowed  by  law;  and  in  con- 
sequence of  this  short  notice,  the  United  States  attorney  has 
not  answered  this  bill  until  the  present  term. 
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2.  Has  not  had  a  sufficient  length  of  time  to  take  counter 
depositions,  if  counter  evidence  does  exist. 

3.  There  are  many  more  cases  pending  in  this  court  on  the 
same  principles,  and  similarly  situated  in  all  respects;  and  the 
attorney  for  the  United  States  asks  this  continuance  for  the 
purpose  of  procuring  such  evidence  as  may  exist  on  the  part  of 
the  government. 

The  court  proceeded  to  hear  the  cause ;  and,  upon  the  de- 
position of  one  John  Heberard,  entered  on  that  day  a  decree 
against  the  United  States,  in  £etvQur  of  said  Sampeyreac,  for 
four  hundred  arpens  of  land. 

On  the  14th  day  of  February  1828,  a  deed  purporting  to  be 
a  decree  executed  by  Sampeyreac,  transferring  his  claim  to 
the  clerk's  certificate  of  the  existence  of  this  decree,  and  of  all 
,  his  right,  title  and  interest  in  said  decree,  to  John  J.  Bowie, 
was  proved  and  admitted  to  record  on  the  22d  day  of  October 
1828,  in  the  office  of  the  circuit  court  of  Hempstead  county, 
in  the  territory  of  Arkansas,  and  which  title  was  transferred 
by  Bowie  to  Joseph  Stewart  in  December  1828 ;  by  virtue  of 
which  transfer  the  said  Stewart  filed  with  the  register  of  the 
land  office  at  Little  Rock,  an  application  for  the  N.  E.  17, 11 
S.  26  W.  and  E.  i  S.  E.  17,  11  S.  26  W.  and  W.  i  N.  E.  13, 
11  S.  27  W.  and  which  appUoation  was  admitted  by  the  re- 
gister on  the  13th  of  December  1828. 

At  the  April  term  1830  of  the  court,  the  United  States  at- 
torney, upon  leave  granted,  filed  a  bill  charging  that  the 
decree  entered  by  the  court  at  the  December  term  1827,  in  the 
case  of  Sampeyreac,  was  obtained  by  fraud  and  surprise,  and 
alleging  that  the  court  erred  in  proceeding  to  the  trial  of  said 
cause,  at  the  said  December  term,  without  havmg  set  said 
cause  for  hearing,  and  without  aflfording  the  United  States 
time  to  prove  the  injustice  of  the  claim.  The  bill  charges  that 
the  original  petition  to  governor  Mero,  and  the  order  of  survey 
are  forgeries;  which  fact  has  come  to  the  knowledge  of  the 
attorney  since  the  decree  wsls  made ;  that  Sampeyreac  is  a 
fictitious  person ;  or,  if  he  ever  did  exist,  is  dead;  thki  Hebe- 
rard  and  the  other  witnesses  committed  perjury  in  this  case ; 
and  that  the  petition  and  order  of  survey  were  made  since 
1789 ;  and  that  record  evidence  has  been  discovered  since  the 
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decree,  which  wiU  be  firoduced  upon  the  hearing  to  prove  the 
forgery. 

Sampeyreac  was  proceeded  against  as  an  absent  defendant, 
after  the  return  of  the  subpcena,  that  **  he  was  not  to  be  found 
in  the  territory  of  Arkansas  ;**  and  a  decree  pro  confesso  was 
entered,  as  to  him,  on  the  28th  day  of  October  18S0.  Before 
this  decree  was  entered,  Joseph  Stewart  was  permitted  to  file 
his  answer  and  was  made  a  defendant  in  tUf  case,  which  was 
excepted  to  <m  the  part  of  the  United  States,  and  a  biU  of  ex- 
ceptions was  signed  by  the  court  on  the  28th  October  18S0. 

It  Was  not  charged  or  contended  that  Stewart  purchased 
with  a  knowledge  of  the  forgery,  either  of  the  original  grant, 
or  of  the  transfer  from  Sampeyreac  to  Bowie. 

The  final  decree,  reversing  and  annulling  the  decree  entered 
in  favour  of  Sampeyreac  at  December  term  1827,  was  deliver- 
ed by  the  court  February  7th,  1831. 

From  this  decree  this  appeal  was  taken  by  Joseph  Stewart, 
for  himself  and  Sampeyreac. 

The  case  was  argued  by  Mr  Prentiss  and  Mr  White,  for  the 
appellants ;  and  by  Mr  Fulton  and  Mr  Taney,  the  attorney- 
general,  for  the  United  States. 

For  the  appellants,  the  following  points  were  stated  for  the 
consideration  of  the  court 

1.  That,  by  the  provisions  of  the  act  of  1824,  and  of  the  act 
ccmtinuing  it,  the  decree  of  confirmation,  rendered  in  Decem- 
ber term  1827,  became  final  after  the  lapse  of  one  whole  year 
from  its  date,  without  an  appeal  being  taken  therefrom. 

2.  That  a  biU  of  review  cannot  be  prosecuted  after  the  time 
for  allowing  an  appeal  has  expired. 

5.  Xhat,  if  the  foregoing  proposition  is  not  universally  true, 
it  so  !s  to  a  bill  of  review  for  errors  apparent,  and  as  to  which 
the  party  could  have  availed  himself  by  an  appeal. 

4.  If  a  bill  of  review  can  be  prosecuted  for  any  cause,  after 
the  time  for  an  appeal  has  expired,  it  cannot  be  for  causes 
known  to  the  party  ei  the  time  of  rendering  the  decree  com- 
plained of. 

6.  The  refusal  of  the  court  to  continue  the  cause  at  Decem- 

VoL.  VII.— 2  D 
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ber  term  1827,  was  not  an  error  re-examinable  on  appeal ;  or, 
if  so,  was  an  error  apparent,  which  could  have  been  corrected 
on  an  appeal,  if  taken  within  the  year  allowed  for  an  appeal ; 
and,  therefore,  not  by  a  bill  of  review,  after  the  expiration  of 
the  time  allowed  for  an  appeal. 

6.  The  substantial  ground  in  difference  between  the  United 
States  and  Sampeyreac,  supposing  there  was  such  a  person  in 
being,  was,  that  the  order  of  survey  was  or  was  not  a  genuine 
one — ^was  or  was  not  a  forgery.  This  was  the  whole  ground  of 
difference ;  and  both  this  fact  and  the  question  whether  Sam- 
peyreac  was  a  real  inhabitant  of  Louisiana,  capable  of  taking 
or  had  assigned  his  claim,  were  all  put  directly  in  issue  on  the 
original  trial. 

7.  After  the  decree  rendered  in  the  first  case,  a  bill  of  review 
cannot  be  maintained,  on  after  discovered  testimony  which 
could  have  been  used  under  the  issue  joined,  unless  such  after 
discovered  evidence  be  evidence  of  record. 

8.  Although  the  bill  of  review  suggests  the  discovery  of  such 
record  evidence,  none  such  is  produced  on  the  bill  of  review ; 
the  only  evidence  being  that  of  witnesses  and  the  title  papers 
in  the  other  cases  then  depending,  all  of  which  were  known, 
and,  if  proper  evidence,  could  have  been  used  on  the  first  trial. 

9.  All  that  is  alleged  in  the  bill  of  review,  concerning  the 
appearance  of  the  papers  themyselves,  and  other  facts  to  show 
they  were  post  dated,  appeared  on  the  first  trial. 

10.  The  time  of  discovery  of  the  new  evidence  is  not  stated, 
nor  does  it  appear ;  and  it  is  contended  that,  if  such  be  evi- 
dence, discovered  after  trial,  as  will  sustedn  a  bill  of  review, 
the  bill  must,  at  least,  appear  to  have  been  filed  within  one 
year  from  the  time  of  such  discovery. 

11.  If  the  refusal  to  continue  the  cause  at  December  term, 
was  a  matter  which  could  be  alleged  on  a  bill  of  review,  or 
considered  on  an  appeal,  there  was  no  error  in  that  refusal,  as 
the  law  only  required  fifteen  days  between  the  service  and 
return  of  the  subpoBna,  whereas  twenty-eight  days  intervened, 
and  required  a  trial  to  be  had  at  the  first  term,  unless  good 
cause  should  be  shown  for  a  continuance ;  and  it  is  contended 
that,  as  the  cases  were  aU  treated  as  similar,  and  it  was  not 
alleged  that  there  had  not  beeatinie  to  file  answers ;  and  as 
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the  United  States  attorney  admitted  the  credibility  of  the 
claimant's  witnesB,  and  stated  that  he  knew  of  no  testimony 
which  could  impeach  the  genuineness  of  the  claim,  he  showed 
no  cause  of  continuance,  unless  he  could  show  it  in  the  impro- 
vident provisions  of  the  act  of  congress  under  which  he  was 
acting. 

12.  The  defendant  Stewart  is  an  innocent  purchaser,  and  is 
entitled  to  protection,  whether  the  Original  claim  was  a  forged 
one  or  not  That  Sampeyreac,  after  the  decree  confirming  his 
claim,  conveyed  his  right  to  Bowie,  appears  from  his  recorded 
deed  read  in  evidence  by  consent ;  and,  although  they  insisted 
that  that  deed  was  a  forgery,  no  evidence  of  any  kind  was 
taken  to  support  that  objection.  That  Stewart  was  an  inno- 
cent purchaser,  in  November  or  December  1828,  is  admitted 
in  the  fullest  terms.  **  A  purchaser  by  deed^  and  tn  goodfidtk,^ 
IS.  It  appears  that,  being  such  purchaser  in  good  faith, 
Stewart  made  entry  of  the  claim  on  the  13th  December  1828, 
according  to  the  provisions  of  the  act  of  1824.  The  time  for 
taking  an  appeal,  or  for  prosecuting  a  bill  of  review  for  errors 
apparent,  expired  the  19th  December  1828,  one  year  after  the 
decree :  and  it  will  be  insisted  that  Stewart  had,  under  his  en- 
try, and  the  operation  of  the  act  of  1824,  an  inchoate  legal 
title ;  nay,*more,  a  legal  title  in  fact,  of  which  an  after  ac- 
quired patent  would  only  operate  as  the  evidence. 

.14.  It  was  further  contended,  that,  when  Stewart  made  his 
entiy,  he  had  done  all  that  he  could^  or  was  bound  to  do.  It 
was  the  duty  of  the  ministerial  officers  of  government  to  make 
out  his  grant 

Before  the  counsel  for  the  appellants  proceeded  to  argue  the 
:a8C^  they  admitted  that  the  grant  under  which  Sampeyreac 
claimed  the  land  was  a  forgery ;  that  the  deed  firom  him  to 
Bowie  was  a  forgery;  and  that  the  witnesses  who  were  examined 
to  support  the  grant  had  sworn  falsely. 

Mr  Prentiss,  for  the  appellants,  contended,  that  the  act  of 
1824  did  not  give  the  superior  court  of  Arkansas  any  jurisdic- 
tion or  authority  to  entertain  a  bill  of  review.  This  is  a  con- 
clusion warranted  by  the  object  of  the  law,  and  a  fair  con- 
structi<Hi  of  its  terms. 


228  SUPREME  COURT. 

[Sampeyreac  and  Stewsft  t.  The  United  SUtei.] 

The  object  of  that  law  was  to  furnish  the  means  of  a  speedy 
and  final  adjudication  upon  the  Spanish  and  French  land 
claims  in  Arkansas  and  Missouri.  To  accomplish  this,  a  spe- 
cial jurisdiction  was  given  to  the  superior  coiirt,  limited  to  the 
particular  cases  which  were  to  be  adjudicated  by  it ;  and  limi- 
ted as  to  the  time  in  which  it  was  to  act  upon  them.  The 
court,  having  been  created  by  the  act,  had  no  other  powers 
than  those  it  derived  from  its  proviaons.  6  Peters,  487.  Its 
special  jurisdiction  does  not  mingle  with,  nor  was  it  in  any  man- 
ner increased  by  the  general  chancery  jurisdiction  which  it 


The  power  therefore  to  entertain  a  IhII  of  review  in  the  case 
bef<»e  the  court,  cannot  be  deduced  from  the  general  powers  of 
the  court,  as  a  court  of  chancery;  but  if  it  exists  at  all,  it  is  to 
foe  sought  for  only  in  the  act,  and  the  act  no  where  expressly 
gives  it  The  court  had  authority  to  try  titles  simply ;  to  di- 
rect issues  of  fact ;  ^all  of  which  were  useless  if  it  had  general 
chancery  jurisdiction.  It  was,  by  the  fifth  section,  to  decide 
on  claims  exhibited  within  two  years;  and  its  decision  was  to 
be  given  in  three  years.  The  allowance  of  an  appeal  was  in- 
tended as  a  substitute  for  a  bill  of  review ;  and  an  appeal  is 
the  only  mode  by  which  the  sentences  of  the  court  could  be 
re-examinedt 

Another  argument  against  the  power  of  the  court  to  enter- 
tain a  biU  of  review,  may  be  drawn  from  the  provision  v^ch 
exempts  the  district  attorney  from  the  obligation  to  make  oath 
to  the  answer  he  may  file  to  the  petition  of  a  land  claimant. 
If  a  bill  of  review  was  intended  to  be  allowed,  would  not  a 
similar  provision  have  been  made  in  reference  to  it  1  A  bill  of 
review,  according  to  chancery  rules,  must  be  sworn  to. 

The  proceeding  in  this  case  was  not  under  the  act  of  18S0. 
The  bill  was  filed  in  April  1830,  and  the  act  did  not  pass  until 
the  10th  of  May  following. 

But  the  act  could  not  operate  retrospectively,  as  it  would  be 
unconstitutional.  Could  it  so  operate,  it  would  divest  private 
rights  acquired  in  good  faith,  and  under  the  sanction  of  a  solemn 
and  final  decree  of  the  superior  court  of  Arkansas,  in  a  matter 
fiilly  within  its  cognizance.  By  such  an  operation  the  law  was 
not  remedial,  but  was  an  extinguishment  of  a  right  This  is 
contrary  to  the  fifth  amendment  of  the  constitution,  by  which 
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private  property  is  protected.    The  private  property  of  Stewart 
was,  by  thie  act,  taken  away  and  given  to  the  United  States. 

Tim  act  of  May  18S0,  was  the  exercise  of  a  judicial  power, 
and  1'.  IS  no  answer  to  this  objection,  that  the  executicm  of  its 
provisions  is  given  to  a  couru  The  legislature  of  the  unioc 
cannot  use  such  a  power.  The  law  violated  the  contract  be- 
tween the  United  States  and  the  claimant ;  a  contract  entered 
into  under  the  prior  law,  and  consummated  by  the  decision  of 
the  court :  and  it  was  equally  in  opposition  to  the  principles  of 
natural  justice  as  it  is  to  the  constitutional  declaration.     Cited, 

1  Aiken,  315;  2  Aiken,  284;  3  Greenleaf,  326;  2  Greenlea^ 
287;  11  Mass.  386,  394,  399;  2  Peters,  657;  6  Cranch,  87, 

2  Cond.  Rep.  308;  7  John.  477. 

The  proceedings  on  the  part  of  the  United  States  are  not 
correct,  according  to  the  chancery  practice,  if  the  court  had  the 
power  to  entertain  them. 

A  bill  of  review  can  be  maintained  in  only  two  cases.  1. 
Where  error  is  apparent  on  the  record.  2.  Where  there  is  some 
new  matter,  which  has  become  known  subsequent  to  the  de- 
cree, which  is  to  be  brought  into  re-examination. 

The  only  error,  if  any,  m  the  record,  was  refusing  a  continu- 
ance. This  is  not  the  subject  of  revision.  The  limitation  of  a 
bill  of  review  is  the  same  as  a  limitation  of  an  appeal;,  which 
in  this  case,  uniier  the  law  of  1824,  was  one  year. 

There  was  no  new  matter  to  authorize  the  bill  of  review. 
The  rule  is,  that  the  new  matter  must  be  unknown;  and  could 
not,  with  ordinary  diligence,  have  been  known :  and  the  same 
must  be  set  out  in  the  bill.  Hind's  Pract  56,  57,  60 ;  Free- 
man's Ch.  Rep.  30,  177;  16  Vesey,  350;  2  John.  Chan.  488; 

3  John.  Chan.  124;  Hardin's  Reports,  342;  1  Hopk.  Ch.  Rep. 
102. 

The  only  new  matter  coming  at  all  within  the  rule  was  the 
forgery  of  the  grant  and  order  of  survey  ;  but  the  bill  of  review 
alleges  that  all  these  facts  appear  in  the  original  bill,  and  so 
of  course  were  not  new.  The  general  allegation  that  there 
is  new  evidence,  is  not  sufficient :  the  evidence  should  have 
been  stated.  The  forgery  of  these  papers  was  put  in  issue  in 
the  original  bill  and  answer ;  and  the  question  upon  them  was 
judicially  closed  by  the  original  decree. 
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Joseph  Stewart  is  an  inDocent  purchaser.  He  holds  the 
land  under  the  decree  of  confirmation,  and  not  under  a  pateiit. 
His  purchase  was  made  in  good  feith,  and  he  should  not  be 
disturbed;  however  fraudulent  the  acts  of  those  who  presented 
the  claim  for  confirmation.  He  could  know  nothing  but  the 
recorded  acts  of  the  court  of  Arkansas,  proceeding  under  and 
according  to  the  provisions  of  the  laws  of  congress  in  a  matter 
specially  entrusted  to  that  court.  As  the  United  States  ought 
not  to  seek  from  him  the  restoration  of  the  property  taken  frcnn 
them  by  the  frauds  of  those  to  whom  he  as  well  as  the  govern-* 
ment  was  a  stranger;  so  this  court  should  not  sanction  such  a 
claim. 

Mr  Fulton,  for  the  United  States. 

The  superior  court  of  Arkansas  had  jurisdiction  of  the  case 
under  the  act  of  1824,  that  act  having  given  to  the  court  chan- 
cery as  well  as  common  law  powers.  It  proceeded  in  this  case 
according  to  the  rules  of  a  court  of  chancery. 

By  the  treaty  with  France  of  1803,  the  United  States  were 
bound  to  protect  and  confimi  private  land  claims;  and  for  this 
pu>*po6e  full  powers  were  given  to  the  court  in  Arkansas.  The 
titles  of  the  claimants  were  in  a  language  foreign  to  the  judges 
of  the  court:  the  witnesses  to  sustain  them  were  unknown  to 
the  tribunal,  and  the  whole  effort  of  able  counsel  was  given  to 
establish  them.  If,  in  such  cases,  the  courts  and  the  land  offi- 
cers of  the  government  were  imposed  upon,  it  was  not  extra- 
ordinary. 

An  examination  of  the  law  of  1828,  with  reference  to  the 
act  of  1824,  will  result  in  the  conviction,  that  no  limitation 
upon  the  powers  of  the  court  was  intended,  other  than  as  to 
the  time  of  filing  new  claims  and  petitions.  Having  general 
chancery  powers  in  all  the  cases  which  came  before  the  court, 
it  could  proceed  at  any  time  in  those  cases,  according  to  the 
principles  and  practice  of  courts  of  chancery. 

But  if  any  doubt  can  be  raised  upon  the  act  of  1828,  the 
provisions  of  the  act  of  1830  relieve  the  case  from  every  em- 
barrassment. By  that  act  full  powers  are  expressly  given  to 
proceed,  as  was  done  in  the  case  before  the  court;  and  the  only 
question  to  be  decided^  in  order  to  maintain  the  decree  of  the 
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court  below  u^  whether  the  act  was  constitutionaL  To  show 
the  constitutionality  of  the  law,  Calder  v.  Bull,  3  Dall.  386, 
was  cited;  and  upon  the  powers  of  congress  over  the  territmes 
of  the  United  States,  1  Kent's  Com.  360,  was  referred  to. 

There  are  errcws  on  the  face  of  the  decree  in  the  original 
proceedings. 

The  decree  was  entered  only  twenty-five  days  after  the  bill 
was  filed,  and  against  the  strong  resistance  of  the  district  attor- 
ney ;  who  asked  for  time  to  obtain  testimony  by  which  the 
alleged  frauds  and  forgeries  might  have  been  discovered.  This 
a  sufficient  ground  for  a  continuance ;  and  its  reiiisal 
the  rules  of  {Nroceeding  established  by  the  court 

There  were  one  hundred  and  thirty  cases  of  the  same  de- 
scriptKxi,  and  which  were  adjudged  at  the  same  time;  and  in 
none  of  them  are  the  laws  or  ordinances  of  Spain,  upon  which 
the  titles  rested,  set  out  in  the  decree  of  the  court. 

Fraud  is  laid  as  the  ground  of  the  bill  of  review,  and  this  is 
a  sufficient  ground  for  the  {nroceeding.  When  the  court  has 
been  grossly  and  evidently  imposed  upon,  it  must  necessarily 
have  a  power  to  revise  its  decree,  and  correct  the  errors  into 
which  it  has  been  drawn  by  the  deceit  and  falsehood  of  a 
party  who  has  abused  its  powers  to  obtain  the  benefit  of  his 
artifices  and  forgeries. 

Nor  can  the  appellant,  Stewart,  claim  any  thing  under  the 
decree  in  the  original  proceeding  as  an  innocent  purchaser. 
The  act  of  congress  did  not  authorize  the  transfer  of  any  right 
acquired  under  the  decree.  He  appears  claiming  only  an 
equitable  title,  as  he  can  have  no  legal  title. 

Those  who  claim  under  a  void  gi'ant,  can  acquire  no  right. 
Stewart  having  been  altogether  unconnected  with  the  decree, 
can  claim  under  it  no  more  than  Sampeyreac,  and  Sampe3nreac 
could  not  get  a  patent  for  the  land.  Cited,  1  Harrison's  Chan« 
452,  140,  146;  3  Wilson,  111;  2  Mad.  Chan.  409;  1  Mad. 
Chan.  237;  1  Johns.  Chan.  482;  1  Peters,  517,  542. 

The  attorney-general  contended,  that  the  case  was  not 
within  the  treaty  with  Fiance,  and  was  not  within  the  cog- 
nizance of  the  comt  of  Arkansas.    There  was  no  claim  exist- 
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ing  under  a  grant,  no  title  whatever  was  in  the  poflBession  of 
the  fNirty  to  the  proceeding;  all  the  papers  were  forged,  and 
all  the  witnesses  who  swore  to  the  verity  of  the  papers  were 
perjured.     These  facts  are  admitted. 

Thus  the  act  of  congress,  having  given  to  the  court  authority 
to  confirm  grants  which  had  issued,  and  to  proceed  in  the  in- 
vestigation of  titles  set  up  under  such  grants,  whatever  may 
have  been  done  by  the  court  under  mistake,  or  from  the  firauds 
of  those  for  whom  the  law  was  not  made;  could  give  no  tiUe 
to  any  land  against  the  right  of  the  United  States.  The  court 
had  no  jurisdiction  in  such  a  case.  Stewart  claimed  und^ 
Bowie,  and  it  is  admited  that  Bowie's  titie  was  a  forgeiy.  If 
Sampeyreac  was  a  real  person,  the  tide  is  yet  in  him. 

It  IB  said  the  first  decree  is  final  and  conclusive;  that  the 
powers  of  the  court  of  Arkansas  had  expired,  and  no  bill  of 
review  would  lie  there ;  and  that  congress  could  not  pass  a  law 
authorizing  a  bill  of  review. 

The  act  of  18S8  continues  the  court  as  it  was  before,  and 
also  enlarges  the  time  for  filing  claims.  This  act  could  not  be 
considered  as  creating  a  new  special  jurisdiction.  It  was  in- 
tended to  continue  the  court  with  all  its  powers;  and  it  could 
of  course  entertain  a  bill  of  review,  under  the  general  powers 
of  a  court  of  chancery. 

But  if  the  court,  under  the  act  of  1824,  had  no  such  power, 
yet,  as  the  United  States  had  a  right  to  the  land,  which  could 
not  be  taken  away  by  admitted  forgeries,  and  congress  could 
give  a  remedy  for  the  injury  sustained  for  such  frauds ;  the  act 
of  1830  is  without  objection.  That  a  government  has  such 
powers,  has  been  decided  at  this  term  in  the  case  of  Livingston's 
LfSssee  v.  Moore  et  al.  The  case  before  the  court,  in  this  view 
of  it,  is,  that  there  was  an  admitted  forgery,  and  the  act  of 
18S0  established  a  court  for  the  trial  of  that  question. 

The  next  inquiry  is,  whether  the  court  pursued  the  remedy 
the  law  authorized. 

The  act  of  1830  gives  the  review  generally,  and  without 
restricting  it  to  the  technical  rules  of  a  bill  of  review  in  chan- 
cery. Congress  might  prescribe  any  fonn  of  remedy.  The 
review  is  given  on  the  suggestion  of  forgery.    The  review  is 
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given,  not  technically,  but  as  a  rehearing  or  revision  by  a  pro- 
ceeding in  the  nature  of  a  bill  of  review.  The  act  declares  it 
to  be  for  reMng  the  former  decrees  of  the  court. 

A  bill  of  review  may  be  filed  without  leave  of  the  court,  and 
without  an  affidavit.  2  Atk.  532.  The  want  of  an  affidavit, 
and  the  ftu^t  that  the  bill  was  filed  without  the  previous  con- 
sent of  the  court,  cannot  be  taken  advantage  of  on  appeal.  If 
the  party  appears  and  answers,  it  is  a  waiver  of  the  affidavit. 

But  in  point  of  fact,  the  bill  was  filed  with  the  leave  of  the 
court.  The  decree  being  taken  pro  cimfessa  against  Sampey- 
reac,  he  admit&the  allegations  in  the  bill,  and  of  course  what- 
ever the  affidavit  could  state.  But  if  Sampe3rreac  could  set  up 
and  avail  himself  of  these  objections,  Stewart  cannot  do  so. 
Stewart,  who  brings  the  case  here,  has  no  inteiest  in  the  lands. 
He  cannot  have  such  an  interest  through  a  forger}'.  The 
whole  proceeding  in  the  name  of  Sampeyreac  was  null  and 
void,  and  could  establish  no  right  to  be  held  or  enjoyed  by  any 
one  under  the  same. 

Mr  White,  for  the  appellants,  in  reply. 

The  questions  in  this  case  are,  whether  the  fraud,  which  is 
admitted,  can  be  reached  by  this  court;  and  whether  all  remedy 
is  not  lost  to  the  United  States  by  the  lapse  of  time.  There  is 
a  difierence  between  the  treaty  with  France  of  1803,  and  that 
with  Spain  of  1819.  The  former  does  not  confinu  the  grants 
of  land  within  the  ceded  territory,  the  latter  confirms  them 
proprio  vigore.  An  examination  of  the  act  of  1824  will  fully 
satisfy  the  court,  that  imless  an  appeal  has  been  taken  finom 
the  decree  of  a  court  acting  under  that  law,  within  one  year « 
the  title  which  has  been  confirmed  by  the  decree  of  the  courts* 
becomes  fixed  and  completed. 

It  is  denied  that  the  refusal  of  the  comt  to  grant  a  contmu< 
ance,  as  required  by  the  district  attorney  of  the  United  States, 
was  error.  There  was  no  cause  shown  for  the  continuance; 
no  direct  allegation  that  evidence  could  be  obtained;  and  the 
court  were  bound  by  the  act  of  congress  to  proceed  promptly. 
But  the  refusal  of  an  inferior  court  to  grant  a  continuance,  is 
not  to  be  assigned  as  error  in  a  court  of  appeals.  This  is  the 
Vol  VII.— 2  E 
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exercise  of  a  discietLoa  which  cannot  afterwards  be  inquired 
into. 

The  certificate  given  by  the  court  in  fiivour  of  the  party 
whose  title  has  been  confirmed  by  the  court  is  assignable,  and 
the  purchaser  may  take  a  patent  for  the  land  in  his  own  nanie. 
An  innocent  purchaser  has  only  to  look  at  the  decree  of  con- 
firmation. The  steps  to  procure  that,  however  fidse  or  fraudu- 
lent, camiot  a&ct  him.  The  universal  practice  of  the  govern- 
ment has  been  to  give  the  patent  to  the  assignee  of  the  certifi- 
cate. 

The  bill  of  review  ift  this  case  was  filed  before  the  act  of 
1830  passed,  and  can  only  be  sustained  on  the  law  of  1824; 
and  this  could  not  be: 

1.  Because  it  was  not  sworn  to.  The  only  privilege  given 
to  the  United  States  is,  that  the  answer  need  not  be  sworn  to. 

2.  Because  it  was  filed  by  leave  of  the  court.  The  original 
decree  must  be  executed  before  a  bill  of  review  will  be  allowed, 
and  there  must  be  new  matter,  not  in  issue  in  the  original  case, 
for  the  foundation  of  such  a  bilL  Here  there  was  none,  as  the 
question  of  forged  titles  was  in  issue  in  the  original  case. 

A  bill  of  review  is  the  exercise  of  judicial  power;  and  no 
power  exists  in  congress  to  give  a  bill  of  review  to  divest  a  right 
vested  before  the  enactment  of  the  law.  1  Coud.  Rep.  179; 
Fletcher  v.  Peck,  6  Cranch. 

As  to  purchasers  without  notice,  cited,  1  Johns.  Cli.  Case», 
21^9.     As  to  forged  warrants,  cited,  5  Wiieat.  309. 

That  Stewart  wuh  a  necessary  parly  in  the  ca.sc,  cited,  10 
Wheat.  181 ;  8  Wheat.  451 ;  7  Wheat.  522. 

Mr  Justice  Thompson  delivered  the  opinion  of  the  Court. 

This  case  comes  up  on  appeal  from  the  superior  court  in  the 
territory  of  Arkansas. 

The  decree  of  the  court  was  founded  upon  proceedings  insti- 
tuted mider  an  act  of  congress,  entitled  ''  an  act  for  further 
extending  tiic  powers  of  tlie  judges  of  the  superior  court  of  the 
territory  of  Aricansas,  under  the  act  of  the  26th  May  1824,  and 
for  other  purposes,"  passed  the  8th  nf  May  1830.  Pamph. 
laws,  ch.  90. 

This  act  declares  tliat  the  act  of  1834  (7  Laws  U.  S.  300) 
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shall  be  coutinued  in  force,  so  far  as  the  said  act  relates  to  tlie 
claims  within  the  territory  of  Arkansas,  until  the  Ist  day  of 
July  1831,  for  the  purpose  of  enabling  the  court  in  Arkansas, 
having  cognizance  of  claims  under  the  said  act,  to  proceed  by 
bills  of  review,  filed,  or  to  be  filed,  in  the  said  court  on  the  part 
of  the  United  States,  for  the  purpose  of  revising  all  or  any  of 
the  decrees  of  the  said  court,  in  cases  wherein  it  shall  appear  to 
the  said  court,  or  be  alleged  in  such  bills  of  review,  that  the 
jurisdiction  of  the  same  was  assumed  in  any  case  on  any  forged 
warrant,  concession,  grant,  order  of  survey,  (x  other  evidence 
of  title.  And  in  every  case  wherein  it  shall  appear  to  the  said 
court,  on  the  prosecution  ot  any  such  bill  of  review,  that  such 
warrant,  concession,  grant,  order  of  survey,  or  other  evidence  of 
title  is  a  forgery,  it  shall  be  lawful,  and  the  said  court  is  hereby 
authorized  to  jHroceed,  by  further  order  and  decree,  to  reverse 
and  annul  any  prior  decree  or  adjudication  upon  such  claim ; 
and,  thereupon,  such  prior  decree  or  adjudication  shall  be 
deemed  and  held  in  all  places  whatever,  to  be  null  and  void  to 
all  intents  and  purposes. 

Upon  the  proceedings  on  the  bill  of  review  instituted  under 
this  act,  the  court  pronounced  the  following  decree:  'Mt  is 
therefore  adjudged,  ordered  and  decreed  Uiat  the  former  decree 
of  this  court,  in  favour  of  the  defendant  Bernardo  Sampeyreac 
against  the  United  States,  for  four  hundred  acres  of  land,  pro- 
nounced and  recorded  at  the  December  tenii  of  this  court  in 
the  year  1827,  be,  and  the  same  is  hereby  reversed,  annidlcd 
and  lield  for  liau^ht."  From  this  (lecrc(3  (he  present  appeal 
was  taken. 

To  a  riglil  understand! 1 3 ii:  of  the  (juct-tions  which  have  been 
made  at  the  bar,  it  will  bo  necc.-tinry  briol'y  lo  state  the  pro- 
ceedings which  look  place  under  the  original  bill. 

That  bill  or  petition  was  filed  on  the  21st  of  November  1827J 
under  the  provisions  of  the  lut  of  the  26th  of  May  1824  (7 
Laws  U.  S.  300),  setting  forth  (liaL  the  complainant  Bernardo 
Sampeyreac,  on  the  6th  of  October  1789,  he  then  being  an  in- 
habitant of  Louisiana,  presented  a  petition  to  the  then  governor 
ot'the  province,  asking  a  grant  for  a  tract  of  land  in  full  pro- 
perty, containing  Wi\  avpi^n^  in  IVoji',  by  the  n?ual  depth,  on 
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Strawberry  river,  &c.  That  aft^^ards,  on  the  1 1  th  of  Octo- 
ber 1789»  the  goveroor  granted  the  petition.  That  at  the 
time  the  grant  was  so  made,  an  order  of  survey  was  issued  to 
the  surveyor  general  of  the  province.  That  by  virtue  of  such 
grant  and  order  of  survey,  the  petitioner  acquired  a  claim  to 
the  land ;  which  claim  is  secured  to  him  by  the  treaty  between 
the  United  States  and  the  French  republic,  of  the  SOth  of  April 
1803. 

The  district  attorney  put  in  aii  answer,  denying  the  several 
facts  and  allegations  in  the  bill;  and  alleging  that  grants 
could  only  be  made,  legally,  to  persons  in  existence  and  actually 
residing  in  Louisiana.  That  Sampeyreac,  in  whose  name  the 
bill  is  £led,  is  a  fictitious  person,  never  having  had  any  actual 
existence ;  or  if  such  person  ever  had  any  existence  he  was  a 
foreigner;  or  is  now  dead,  and  made  no  transfer  or  assignment 
of  the  claim  in  his  lifetime.  That  he  has  no  legal  representa- 
tive in  existence;  nor  is  there  any  one  now  living  who  is  au« 
thorized  to  file  this  bill,  or  prosecute  this  suit :  and  prayed  that 
the  bill  might  be  dismissed. 

A  witness  by  the  name  of  John  Heberard  was  examined, 
and  sworn  to  all  the  material  facts  necessary  to  establish  the 
claim ;  and  the  court,  thereupon,  ordered,  adjudged  and  de- 
creed that  the  said  Bernardo  Sampeyreac,  recover  of  tlie  United 
States  the  said  four  hundred  arpens  of  land. 

The  bill  of  review  is  founded  upon  the  allegation  that  the 
original  decree  was  obtained  by  fraud  and  surprise.  That  the 
original  petition  and  order  of  survey,  exhibited  in  the  case,  are 
forged.  That  Heberard  and  the  other  witnesses  in  the  cause, 
committed  the  crime  of  perjury.  That  the  order  of  survey 
was  never  signed  by  Mero,  governor  of  Louisiana,  as  the  same 
purports  to  have  been;  and  that  this  fact  has  come  to  the 
knowledge  of  the  district  attorney  since  the  decree  was  entered. 
And  the  bill  further  charges  that  the  said  Sampeyreac  is  a 
fictitious  person. 

At  the  October  term  1830,  this  bill  was  taken,  pro  confesso, 
against  Sampeyreac:  at  which  term  the  appellant,  Joseph 
Stewart,  appeared  in  court,  and  prayed  to  be  made  a  defendant, 
and  have  leave  to  file  an  answer  to  the  bill.     This  was  resisted 
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by  the  district  attorney ;  but  an  otder  was  made  by  the  court 
permitting  Stewart  to  be  made  a  defendant,  'with  leave  to  file 
an  answer.    To  which  the  district  attorney  excepted. 

The  answer  of  Stewart  denies  the  frauds  and  forgeries  al- 
leged in  the  bill,  but  avers  that  if  there  was  any  fraud,  corrup- 
tion or  forgery,  he  is  ignorant  of  it ;  and  that  he  was  a  bona 
fide  purchaser  of  the  claim  for  a  valuable  consideration  from 
one  John  J.  Bowie,  who  conveyed  to  him  the  claim  of  the  said 
Bernardo  Sampeyreac,  by  deed  bearing  date  about  the  22d  of 
October  18S8.  Upon  the  final  hearing  the  court  reversed  the 
original  decree,  as  has  been  already  stated. 

The  objections  which  have  been  taken  at  the  bar  to  this  de- 
cree, may  be  considered  under  the  following  points : 

1.  Whether^  under  the  act  of  1824,  the  court  had  authority 
to  entertain  the  bill  of  review;  and,  if  not,  then, 

2.  Whether  the  act  of  18S0  is  a  constitutional  law,  and  con- 
fers such  authority. 

S.  Whether  the  proceedings  on  this  bill  of  review  can  be 
sustained  under  the  act  of  18S0.   • 

4.  Whether,  admitting  Stewart  to  be  a  bona  fide  purchaser 
of  the  claim  of  Sampeyreac,  he  is  protected  against  the  title 
set  up  by  the  United  States. 

1.  We  think  it  unnecessary  to  go  into  an  examination  of  the 
questions  which  have  been  made  under  the  first  point.  Al- 
though the  act  of  1824  directs  that  every  petition  which  shall 
be  presented  under  its  provisions,  shall  be  conducted  according 
to  the  rules  of  a  court  of  equity,  it  may  admit  of  doubt  whether 
all  the  powers  of  a  court  of  chancery  in  relation  to  bills  of  re- 
view, are  vested  in  that  court.  And  as  the  view  taken  by 
this  court  upon  the  other  points  renders  a  decision  upon  this 
unnecessary,  we  pass  it  over  without  expressing  any  opinion 
upon  it. 

2.  The  ground  upon  which  it  has  been  argued  that  the  act 
of  1830  is  unconstitutional,  is,  that  a  right  had  become  vested 
in  Stewart  before  the  apt  was  passed ;  and  that  the  effect  and 
operation  of  the  law  is  to  deprive  him  of  a  vested  right.  To 
determine  the  force  and  application  of  this  objection,  it  be- 
ccnnes  necessary  to  look  at  the  claim,  as  it  now  appears,  before 
the  court.     It  in  found  by  the  decree  of  the  court  below,  ^^d  is 
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ailmiltcd  at  the  bar,  that  Sampejrreac  is  a -fictitious  person. 
Tliat  the  petition  purporting  to  have  been  presented  hy  him  to 
Mero,  governor  of  the  province  of  Louisiana,  and  the  order  of 
survey  alleged  to  have  been  made  thereupon,  are  forgeries. 
These  are  the  only  evidence  of  title  upon  which  the  original 
claim  rests.  And  it  is  proved  and  admitted  that  the  deed  pur- 
l)orting  to  have  been  given  by  Bampeyreac  to  Bowie,  under 
whom  Stewart  claims,  is  also  a  forgery.  The  bill  or  petition 
(lied  in  the  original  cause,  alleges  that  the  claim  is  secttfed 
by  tlie  treaty  between  the  United  States  and  the  French  re- 
public, of  the  SOth  of  April  1 803.  This,  however,  has  not  been 
insisted  upon  on  the  argument  here;  and  there  is  certainly  no 
colour  for  pretending  that  a  claim  founded  in  fraud  and  forgcrj 
ifiTsanctioncd  by  the  treaty.  The  title  to  the  land  in  qaestion 
passed  by  the  treaty,  and  became  vested  in  the  Unked  States  ; 
and  there  has  been  no  act,  on  the  part  of  the  United  States, 
by  which  they  have  parted  with  the  title.  It  is  oontended, 
however,  that  this  right  <Nr  tilie  has  been  taken  away  by  the 
original  decree  in  this  case,  under  the  act  of  1824.  By  the 
fourteenth  section  of  that  act,  all  its  provirions  are  extended  to 
the  tonitory  of  Arkansas ;  and  it  is  declared  that  the  superior 
court  of  that  territory  shall  ha^e,  hold,  and  exercise  jurisdic- 
tion in  all  cases,  in  the  same  manner,  and  under  tlie  same 
restrictions  and  regulations  in  all  respects,  as  is  given  by  the 
said  act  to  the  district  court  of  the  state  of  Missouri.  And  by 
the  second  section  of  the  act,  it  is  declared  that  in  aH  cases  the 
party,  against  whom  the  judgment  or  decree  of  the  court  may 
be  finally  given,  shall  be  entitled  to  appeal  within  one  year 
from  its  rendition  to  tlie  supreme  court  of  the  United  States,  the 
decision  of  which  court  shall  be  final  and  conclusive  belwem^ 
parties^  and  should  no  appeal  be  taken,  the  judgment  or  de- 
cree of  the  district  couit  shall  in  like  manner  be  final  and  con- 
clusive. No  ap]^al  was  taken  within  the  year;  and  the 
<|uestion  is,  whether  the  United  States,  by  neglecting  to  ap- 
peal, have  lost  their  right ;  and  if  not,  whether  the  remedy 
provided  by  the  act  of  1 830,  to  assert  that  right,  is  in  violation  <ii 
the  constitution.  If  Sampeyreac  was  a  real  person,  and  ap- 
peared here  setting  up  this  objection,  it  might  present  a  dUier- 
<M4t  ((iic»9tion ;  although  it  is  not  admitted,  even  in  that  a 
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thai  the  United  States  wcnadd  be  concluded  as  to  the  nght. 
But  the  original  decree  in  this  case  was  a  mere  nullity ;  it 
gave  no  right  to  any  one.  The  title  still  remained  in  the 
United  States ;  and  the  most  that  can  be  said  is,  that  by  omit- 
ting  to  appeal  within  the  time  limited  by  the  act,  the  remedy 
thereby  provided  was  gone,  and  the  deciee  became  final  and 
conclusive  with  respect  to  such  remedy.  But  the  act  of  18S0 
provides  a  new  remedy ;  and  it  may  be  added  that  the  act  of 
1804  declares  the  decree  to  be  final  and  conduave  between  the 
parties.  And  as  Sampeyreac  was  a  .fictitious  person,  he  was 
no  party  to  the  decree,  and  the  act  in  strictness  does  not  apply 
to  the  case.  But,  considering  the  act  of  1830  as  providing  a 
remedy  only,  it  is  entirely  imexceptionable.  It  has  been  re- 
peatedly decided  in  thir  court,  that  the  retrospective  operaticm 
of  such  a  law  forms  no  objection  to  it  Almost  every  law, 
providing  a  new  remedy,  afiects  and  operates  upon  causes  of 
action  existing  at  the  time  the  law  is  passed.  The  law  of 
1830  is  in  no  respect  the  exwcise  id  judicial  powers.  It  only 
organizes  a  tribunal  with  powers  to  entertain  judicial  proceed- 
ings. When  the  original  decree  was  entered^  there  was  no 
person  in  existence  whose  claim  could  be  rqpened  into  a  right 
against  the  United  States  by  omitting  to  appeal.  Stewart  was 
not  only  no  party  to  the  decree ;  but  his  purchase  fvam  Bowie 
was  nearly  a  year  after  the  decree  was  entered. 

Had  Sampeyreac  been  a  real  person,  having  a  decree  in  his 
favour,  and  Stewart  had  afterwards  purchased  of  Bowie  the 
right  which  that  decree  established,  it  might  have  given  him 
some  equitable  claim ;  but  it  would  have  been  subject  to  aU 
piior  equitable,  as  well  as  legal  rights.  Nor  would  it  be 
available  in  any  respect  in  the  present  case,  for  Stewart  in 
no  maimer  whatever  connects  himself  with  Sampeyreac.  As 
it  is  admitted  that  the  deed  purporting  to  have  been  given 
by  Sampeyreac  to  Bowie  is  a  forgery,  Stewart  is  therefore 
a  mere  stranger  to  this  decree,  and  c^nn  derive  no  ben^t 
from  it. 

It  is  said,  that  if  this  bill  of  review  was  filed  under  the  act  of 
1830,  the  court  had  no  jmisdiction;  the  bill  having  been  filed 
in  April,  and  the  law  not  passed  imtQ  the  May  following.  But 
the  act  in  terms  apfdies  to  b31s  filed  or  to  be  ffled,  and  of  counss 
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cures  his  defect,  if  any  existed.    Sucli  retrospectiYe  effect  is  no 
unusual  course,  in  laws  providing  new  remedies. 

The  act  of  1803,  amending  the  judicial  system  ot  the  Uni- 
ted States,  3  Laws  U.  S.  560,  declares,  that  from  all  final 
judgments  or  decrees,  rendered  or  to  be  rendered,  in  any 
circuit  court,  &c.,  an  appeal  shall  be  allowed  to  the  supreme 
court,  &c. 

It  therefore  forms  no  objection  to  the  law,  that  the  cause  of 
action  existed  antecedent  to  its  passage;  so  far  as  it  applies  to 
the  remedy,  and  does  not  affect  the  right 

3.  But  it  is  objected,  in  the  next  place,  that  this  bill  of  review 
cannot  be  sustained  under  the  act  of  1830.  That  it  was  not 
filed  and  prosecuted  under  the  limitations  and  restrictions,  and 
aecording  to  the  course  and  practice  of  a  court  of  chancery  in 
such  a  proceeding.  We  think  it  unnecessary  to  examine  whether 
all  the  technical  rules  required  in  the  ordinary  course  of  chan- 
cery proceedings,  on  a  bill  of  review,  have  been  pursued  in  the 
present  case.  The  act  clearly  does  not  require  it.  It  author- 
izes bills  of  review  to  be  filed  on  the  part  of  the  United  States, 
for  the  purpose  of  revising  all  or  any  of  the  decrees  of  the  said 
court,  in  cases  wherein  it  shall  appear  to  the  said  court,  or  be 
alleged  in  such  bills  of  review,  that  the  jurisdiction  of  the  same 
was  assumed,  in  any  case,  on  any  forged  warrant,  concession, 
grant,  order  of  survey,  or  other  evidence  of  title.  If  congress 
had  a  right  to  provide  a  tribunal  in  which  the  remedy  might 
be  prosecuted,  they  clearly  had  a  right  to  prescribe  the  manner 
in  which  it  should  be  pursued.  The  great  and  leading  object 
was  to  provide  for  revising  the  original  decree,  or  granting  a 
new  trial.  The  material  allegation  required  is,  that  the  origi- 
nal decree  was  founded  upon  some  forged  evidence  of  title; 
and  this  is  very  fully  set  out  in  the  bill.  That  it  was  not  the 
intention  of  the  law,  that  the  court  should  be  confined  to  the 
technical  rules  of  a  court  of  chancery  on  bills  of  review,  is  evi- 
dent from  the  provision  in  the  last  clause  of  the  first  section  of 
the  act,  which  directs  the  court  to  proceed  on  such  bills  of 
review,  by  such  rules  of  practice  and  regulations  as  they  may 
adopt  for  the  execution  of  the  powers  vested  or  confirmed  in 
them  by  the  act. 

4.  The  next  inquiry  is,  whether  the  appellant,  Stewart,  has 
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acquired  a  right  to  the  land,  by  reason  of  his  atanding  in  the 
chaiacter  of  a'bona  fide  purchaser.  The  record  contains  an 
admisedon  on  the  part  of  the  United  States,  that  he  purchased 
the  claims  of  John  J.  Bowie,  by  deed,  for  a  valuable  considera- 
tion, in  good  faith,  some  time  in  November  or  December  18S8. 
But  this  gave  him  no  right  to  be  let  in  as  a  party  in  the  bill  of 
review;  he  was  not  a  party  to  the  original  bill,  nor  could  he 
cmmect  himself  ipHth  Sampejnreac,  the  only  party  to  the  bill, 
he  being  a  fictitious  penion ;  and  the  interest  of  Stewart,  what« 
ever  it  might  be,  was  acquired  long  after  the  original  decree 
was  entered.  He  was,  therefore,  a  perfect  stranger  to  that 
decree.  The  deed  purporting  to  have  been  given  by  Sampey* 
reac  to  Bowie,  is  admitted  to  be  a  forgery.  Bowie,  of  course, 
had  no  interest,  legal  or  equitable,  which  he  would  convey  to 
Stewart.  But  ieLdmitting  Stewart  to  have  been  properly  let  in 
as  a  party  in  the  bill  of  review,  the  only  colourable  equity 
which  he  showed,  was  the  certificate  of  entry  given  by  the 
register  of  the  land  office,  December  ISth,  1828:  and  this  cer- 
tificate, founded  on  a  decree  in  favour  of  Sampeyreac,  a  ficti- 
tious person,  obtained  by  finud,  and  upon  forged  evidence  of 
title.  This  certificate  is  entirely  unavailable  to  Stewart  He 
can  obtain  no  patent  under  it  if  the  original  decree  should 
remain  unreversed;  for  the  act  of  18S0  forbids  any  patent 
thereafter  to  be  issued,  except  in  the  name  of  the  original 
party  to  the  decree ;  and  on  proof  to  the  satisfaction  of  the 
officers,  that  the  party  applying  is  such  original  party,  or  is 
duly  authorized  by  such  original  party  or  his  heirs  to  receive 
such  patent  The  original  party  to  the  decree  being  a  fic- 
titious person,  no  title  would  pass  under  the  patent,  if  issued. 
It  woidd  still  remain  in  the  United  States.  But  Stewart 
acquired  no  right  whatever  under  the  deed  from  Bowie,  the 
latter  having  no  interest,  that  he  could  convey.  In  the  case 
of  Pcdk's  Lessee  v.  Wendall,  5  Wheat.  308,  it  is  said  by 
this  court,  that  on  general  principles,  it  is  incontestable  that  a 
grantee  can  convey  nb  more  than  he  possesses.  Hence,  those 
who  come  in  under  the  holder  of  a  void  grant,  can  acquire 
nothing. 
Upon  the  whole,  we  think  Stewart  was  improperly  admitted 
Vol.  VH.— 2  P 
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to  beoo^ie  a  party:  but  coiudderiiig  him  a|MN)per  paity,  be  has 
shown  ao  ground  apon  which  he  can  sustain  a  right  (o  the 
land  in  question. 

T%e  decree  <rf  the  court  below  is  acoorfingly  affinned,  with 
costs. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  si^rior  court  for  the  tenitoiy  of  Aitamwus  and 
was  argued  by  counsel:  onconsideratiOTi  whereof  it  is  decreed 
and  ordered  by  this  courts  that  the  decree  of  the  said  BUpmat 
court  in  this  cause  be,  and  the  same  is  hereby  affirmed  with 
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JOHH  BaKEOK,  8ITRTITOE  OT  JoHH  CeAIO,  FOK  THB  USE  OF 

LuKB  TirauiAii;  Ezbcvtoe  of  Johh  C^aiq  v.  The  Matoe 

JJID  CiTT  COVHGIL  OF  BaLTIMOEB. 


The  pronAam  ia  «ke  llftli  —andmwit  to  «he  eoMtHnlioii  of  die  UnMi 
8t«tof»  dedMiOf  that  ptifite  property  ihaE  sot  be  taken  fiv  peblie 
witluMit  JMt  eompenaelioiiy  ia  «itcncie>i  aolelf  aa  m  fimitalioB  on  the 
dae  of  pewcr  by  the  fovcnunent  of  die  United  Stateai  and  ia  not  mppfr 
odble  to  the  kgidetioB  of  the  atatea. 

Ita  oonatStntion  wtm  otdained  and  wtebBahed  by  the  people  of  tt«  United 
Statea  Ibr^enHidveai  for  thev  own  i^ovenmentf  and  not  lof  the  fpoteni* 
■wBtofindifianalalataa.  EeehatateeatabliahedmoonalifeiitionlbrilaeU; 
ondintiMitoonaaUiUonpfOfidedaBch  fintetionaand  reatrietiona  on  the 
povcia  of  ita  particBng  fpovennnent  ea  ita  jQo|ncnt  dictated.  11m  peo* 
pie  of  the  United  Stnlea  ftaaed  aoch  a  yufenanept  for  die  Uinted  Statea 
aa  di^  anppoaed  beat  adapted  to  their  aitiudiony  atnd  beat  calddafled  to 
dMff  flrtoRata*  miie  poveis  di^r  coBAfied  on  tUa  jporemnent 
to  becieraaed  by  itaelff  and  the  fiariftntioBa  on  powct^  tf  eipieaaed 
in  genetal  termib  ve  MtfeBcaBy  and  neoeamily  appfioaUe  to  the  yofon^ 
ment  created  by  the  inatiiiBiwit  ncy  are  Bnutationa  of  power  granted 
in  die  inativnlent  itaeVi  not  of  diatinol  govenunenta  Ihuned  by  difiefent 
and  ftp  diMrent  puipeeea* 


ON  a  writ  0f  error  to  the  court  of  appeals  fer  the  wegtem  ahore 
of  the  stale  of  Maiybnd. 

This  cas6  was  mstitated  by  the  plaintiff  in  error  against  the 
citj  of  Baltimore,  under  its  ooiporate  title  of  ^  The  Mayor  and 
City  Council  of  Baltimore,**  to  recover  damages  for  injuries  to 
the  wharf-property  of  the  plaintifl^  arising  from  the  acts  of  the 
corporatioiL  Cndg  and  Banon,  of  whom  the  plaintiff  is  ma^ 
Tivor,  were  owners  of  an  extensive  and  highly  productive 
wharf  in  the  eastern  section  at  Baltimcxe,  enjojring,  at  the 
period  of  their  purchase  of  it,  the  deepest  watei  in  the  harbour. 

Hie  dty,  in  the  assorted  exercise  of  its  corporate  authority 
over  the  haiboor,  the  paving  of  streets^  and  regulatmg  grades 
for  paving,  and  over  the  health  of  Baltimore,  directed  from  th«r 
accustomed  and  natural  coarse,  certain  streams  of  water  which 
flow  from  the  range  of  hills  bordering  the  city,  and  diverted 
them,  partly  by  adopting  new  grades  of  stieets^  and  partly  by 
the  necessary  lesalts  of  (ntving,  and  partly  by  moimdi^  em- 
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bankments  and  other  artificial  m^saiu^  purposely  adapted  to 
bend  the  course  of  the  water  to  the  wharf  in  question.  These 
streams. becoming  very  full  and  violent  in  rains,  carried  down 
with  them  from  the-  hills  and  the  soil  over  which  they  ran, 
large  masses  of  sand  and  earth,  which  they  deposited  along, 
and  widely  in  front  of  the  wharf  of  the  plaintiff.  The  alleged 
consequence  was,  that  the  water  was  rendered  so  shallow  that 
it  ceased  to  be  useful  for  vessels  of  any  important  burthen, 
lost  its  income,  and  became  of  little  or  no  value  as  a  wharf. 

This  injury  was  asserted  to  have  been  inflicted  by  a  series  of 
ordinances  of  the  corporation,  between  -the  years  1815  and 
1821 ;  and  that  the  evil  was  progressive;  and  it  was  active  and 
increasing  even  at  the  institution  of  this  suit  in  1822. 

At  the  trial  of  the  cause  in  Baltimore  county  court,  the 
plaintiff  gave  evidence  tending  to  prove  the  original  and  natu- 
ral course  of  the  streams,  the  various  works  of  the  corporation 
from  time  to  time  to  turn  them  in  the  direction  of  this  wharf, 
and  the  ruinous  consequences  of  these  measures  to  the  interests 
of  the  plaintiff.  It  was  not  asserted  by  the  defendants  that 
any  compensation  for  the  injury  was  ever  made  or  proffered; 
but  they  justified  under  the  authority  they  deduced  from  the 
charter  of  the  city,  granted  by  the  legislature  of  Maryland,  and 
under  several  acts  of  the  legislature  conferring  powers  on  the 
corporation  in  regard  to  the  grading  and  paving  of  streets,  the 
regulation  of  the  harbour  and  its  waters,  and  to  the  health  of 
the  city. 

They  -also  denied  that  the  plaintiff  had  shown  any  cause  of 
action  in  the  declaration,  asserting  that  the  injury  complained 
of  was  a  matter,  of  public  nuisance,  and  not  of  special  or  iadi* 
vidual  grievance  in  the  eye  of  the  law.  This  latter  ground 
was  taken  in  exception,  and  was  also  urged  as  a  reason  for  a 
moti<m  in  arrest  of  judgment.  On  all.  points,  the  decision  of 
Baltimore  county  court  was  against  the  defendants,  and  a  ver- 
dict {(X  four  thousand  five  hundred  dollars  was  rendered  for  the 
plaintiff  An  appeal  was  taken  to  the  court  of  appeals,  which 
reversed  the  judgment  of  Baltimore  county  court,  and  did  not 
remand  the  case  to  that  court  for  a  further  trial.  From  this 
judgment  the  defendant  in  the  court  of.  appeals,  prosecuted  a 
writ  of  error  to  this  court 


JANUARY  TERM  18SS.  MS 

[BuTon  T.  The  Mayor  and  City  CouncQ  of  Bahimore.] 

The  counsel  for  the  plaiDtiff  presented  the  following  pomts: 
The  plaintiff  in  error  will  contend  that  apart  from  the  legi8-> 
latiye  sanctions  of  the  state  of'  Maryland  and  the  acts  of  the 
corporation  of  Baltimore,  holding  out  special  encouragement 
and  protection  to  interests  in  wharves  constructed  on  the  shores 
of  the  Patapsco  river,  and  particularly  of  the  wharf  erected  by 
Craig  and  the  plaintiff,  Barron ;  the  right  and  profit  of  wharfage, 
and  use  of  the  water  at  the  wharf  for  the  objects  of  naviga- 
tion, was  a  vested  interest  and  incorporeal  hereditament,  invio- 
lable  even  by  the  state,  except  upon  just  compensation  for  the 
privation;  but  the  act  of  assembly  and  the  ordinance  of  the  city 
are  relied  on  ais  enforcing  the  claim  to  the  undisturbed  enjoy- 
ment of  the  right 

This  right  was  interfered  with,  and  the  benefit  of  this  pro- 
perty  taken  away  from  the  plaintiff  by  the  corporation,  avow- 
edly, as  the  defence  showed,  for  public  use;  for  an  object  of 
public  interest — ^the  benefit  more  immediately  of  the  commu- 
nity of  Baltimore,  the  individuals,  part  of  the  population  of 
Maryland,  known  by  the  corporate  title  of  the  Mayor  and  City 
Council  of  Baltimore.  The  "  inhabitants"  of  Baltimore  are 
thus  incorporated  by  the  act  of  1796,  ch.  68.  As  a  corporation 
they  are  nuuk  liabk  to  be  suedy  and  authorized  to  sue,  to  acquire 
and  hold  and  dispose  of  property,  and,  within  the  scope  of  the 
powers  conferred  by  the  charter,  are  allowed  to  pass  ordinances 
and  legislative  acts,  which  it  is  declared  by  the  charter  shall 
have  the  same  effect  as  acts  of  assembly,  and  be  operative, 
provided  they  be  not  repugnant  to  the  laws  of  the  state,  or  the 
constitution  of  the  state,  or  of  the  United  States.  The  {^ntiff 
will  contend,  accordingly : 

1.  That  the  Mayor  and  City  Council  of  Baltimore,  though 
viewed  even  as  a  municipal  corporation,  is  liable  for  tort  and 
actual  misfeasance;  and  that  it  is  a  tort,  and  would  be  so  even 
in  the  state  acting  in  her  immediate  sovereignty,  to  deprive  a 
citizen  of  his  property,  though  for  public  uses,  without  indem- 
nification: that  regarding  the  corporation  as  acting  with  the 
delegated  power  of  the  state,  the  act  complained  of  is  not  the 
less  an  actionable  tort. 

2.  That  this  is  the  case  of  an  authority  exercised  under  a 
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State;  the  corporation  i4ppealmg  to  the  kgishttve  acts  of  Mary* 
land  for  the  discretional  power  which  it  has  exercised. 

S.  That  this  ezerdse  cf  antbority  was  repognant  to  the  con- 
stitution of  the  United  States,  contravening  the  ifth  article  off 
the  iMw#ttMltnAntg  to  the  constitutiony  which  declares  that  ^pri- 
vate property  shall  not  be  taken  for  public  use  widiout  just 

*^**"'TfWniii»itin  ■    mo  uiniiiuu  cfHUBDuiiiK  vdal  uus  &rucio  uowuuov 

principles  which  regulate  the  legislation  of  the  states,  for  the 
protection  of  the  people  in  each  and  all  of  the  states  regarded 
as  citizens  of  the  United  States^  or  as  inhabitants  subject  to 
the  laws  of  the  union. 

4  That  under  the  evidence,  prayers,  and  (headings  in  the 
case,  the  constitutionality  of  this  authority  exercised  under  the 
state  must  have  been  drawn  in  question,  and  that  this  court 
has  appellate  jurisdiction  of  the  pcnnt,  from  the  judgment 
of  tbe  court  of  appeals  of  Maryland,  the  highest  court  of  that 
state;  that  point  being  the  essential  ground  of  the  plaintiff's 
pcetensicm  in  opposition  to  the  power  and  discretion  <rf  the  cor* 
poration. 

5.  That  this  court  in  such  appellate  cognisEance  is  not  con- 
fined to  the  establishment  of  an  abstract  point  of  construction, 
but  is  empowered  to  pass  upon  the  right  or  titie  of  either  party ; 
and  may,  therefore,  determine  all  points  incidental  or  prelimi- 
nary to  tbe  question  of  tide,  and  necessarily  in  tbe  course  to 
that  inquiry;  that  consequendy  the  question  is  for  this  court's 
determinaticm  whether  the  declaration  avers  actionable  matter, 
or  whether  the  complaint  is  only  of  a  public  nuisance;  and  on 
that  head  the  plaintiflf  will  contend  that  special  damage  is 
fully  shown  here  within  the  principle  of  the  cases  where  an 
individual  injury  resulting  from  a  public  nuisance  is  deemed 
actionable ;  the  wrong  being  merely  public  only  so  long  as  tbe 
loss  suffered  in  the  particular  case  is  no  more  than  all  members 
of  the  community  suffer. 

Upon  these  views  the  plaintiff  contends  Uiat  the  judgment 
of  the  court  of  appeals  ought  to  he  reversed. 

The  counsel  for  the  plaintiff  in  error,  Mr  Mayer,  on  die 
suggestion  of  the  court,  confined  the  argument  to  the  question 
whether,  under  the  amendment,  to  the  constitution,  the  cd^trt 
had  jnrisdirtion  of  the  cnpc. 
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The  eoQiwel  for  the  defendants  in  error,  Bfr  Taney  and  Mr 
Scett,  were  stopped  by  the  court 

Mr  Chief  Justice  Maeshall  delivered  the  opinion  of  the 
Court 

The  judgment  brought  up  by  this  writ  of  errcnr  having  been 
rendered  by  the  court  of  a  state,  this  tribunal  can  exercise  no 
jurisdiction  over  it,  unless  it  be  shown  to  c<xne  within  the  pro- 
visions of  the  twenty-fifth  section  of  the.  judicial  act 

The  plaintiff  in  error  contends  that  it  comes  within  that 
clause  in  the  fifth  amendment  to  the  constitution,  which  inhi- 
bits the  taking  of  private  property  for  public  use,  without  just 
compensation.  He  insists  that  this  amendment,  being  in  fiivour 
ci  the  liberty  of  the  citizen,  ought  to  be  so  construed  as  to 
restrain  the  legislative  power  of  a  state,  as  well  as  that  of  the 
United  States.  If  this  proposition  be  untrue,  the  comt  can 
'take  no  jurisdiction  of  the  cause. 

The  question  thus  presented  is,  we  think,  of  great  impor- 
tance, but  not  of  much  difilculty. 

The  constitution  was  ordained  and  established  by  the  people 
of  the  United  States  for  themselves,  for  their  own  government, 
and  not  f<Mr  the  government  of  the  individual  states.  Each 
state  established  a  constitution  for  itself  and,  in  that  constitu- 
tion, provided  such  limitations  and  restrictions  on  the  powers 
of  its  particular  government  as  its  judgment  dictated.  The 
peqple  of  the  United  States  framed  such  a  government  for  the 
United  States  as  they  supposed  best  adapted  to  their  situation, 
and  best  calculated  to  promote  their  interests.  The  powers 
they  conferred  on  this  government  were  to  be  exercised  by  it- 
self;  and  the  limitations  on  power,  if  expressed  in  general 
terms,  are  naturally,  and,  we  think,  necessarily  applicable  to 
the  government  created  by  the  instrument  They  are  limita- 
tions of  power  granted  in  the  instrument  itself;  not  of  distinct 
governments,  framed  by  diflferent  persons  and  for  different  pur- 
poses. 

If  these  propositions  be  correct,  the  fifth  amendment  must 
be  understood  as  restraining  the  power  of  the  general  govern- 
ment, not  as  a[qplicaUe  to  the  stateis.  In  their  several  consti- 
tutions they  have  imposed  such  restrictions  on  their  respective 
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governments  as  their  own  wisdom  suggested ;  such  as  they 
deemed  most  proper  for  themselves.  It  is  a  subject  on  which 
they  judge  exclusively,  and  with  which  others  interfere  no 
fieurther  than  they  are  supposed  to  have  a  common  interest* 

The  counsel  for  the  plaintiff  in  error  insists  that  the  consti- 
tution was  intended  to  secure  the  people  of  the  several  states 
against  the  undue  exercise  of  power  by  their  respective  state 
governments;  as  well  as  against  that  which  might  be  attempted 
by  their  general  government.  In  support  of  this  argument  he 
relies  on  the  inhibitions  cofitained  in  the  tenth  section  of  the 
first  article. 

We  think  that  section  affords  a  strong  if  not  a  conclusive 
argument  in  support  of  the  opinion  already  indicated  by  the 
court 

The  preceding  section  contains  restrictions  which  are  ob- 
viously intended  for  the  exclusive  purpose  of  restraining  the 
exercise  of  power  by  the  departments  of  the  general  govern- 
ment. Some  of  them  use  language  appUcable  only  to  con- 
gress: others  are  expressed  in  general  terms.  The  third 
clause,  for  example,  declares  that  "  no  bill  of  attainder  or  ex 
post  facto  law  shall  be  passed.''  No  language  can  be  more 
general;  yet  the  demonstration  is  complete  that  it  applies 
solely  to  the  government  of  the  United  States.  In  addition  to 
the  general  arguments  furnished  by  the  instrument  itself 
some  of  which  have  been  already  suggested,  the  succeeding 
section,  the  avowed  purpose  of  which  is  to  restrain  state  legis- 
lation, contains  in  terms  the  very  prohibition.  It  declares  that 
*^  no  state  shall  pass  any  bill  of  attainder  or  ex  post  facto  law." 
This  provision,  then,  of  the  ninth  section,  however  comprehen- 
sive its  language,  contains  no  restriction  on  state  legislation. 

The  ninth  section  having  enumerated,  in  the  nature  of  a 
bill  of  rights,  the  limitations  intended  to  be  imposed  on  the 
powers  of  the  general  government,  the  tenth  proceeds  to  enu- 
merate those  which  were  to  operate  on  the  state  legislatures. 
These  restrictions  are  brought  together  in  the  same  section, 
and  are  by  express  words  applied  to  the  states.  ^^  No  state 
shall  enter  into  any  treaty,"  &c.  Perceiving  that  in  a  consti- 
tution framed  by  the  people  of  the  United  States  for  the  go- 
vernment of  all,  no  liniitalioii  of  the  itcliou  of  govermnent  on 
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the  people  would  apjdy  to  the  state  government,  unless  ex- 
pressed in  terms;  the  restrictions  contained  in  the  tenth  section 
are  in  direct  words  so  applied  to  the  states. 

It  is  worthy  of  remark,  too,  that  these  inhibitions  generally 
restrain  state  legislation  on  subjects  entrusted  to  tlie  general 
government,  or  in  which  the  people  of  all  the  states  feel  an 
interest. 

A  state  is  forbidden  lo  euUsr  liiCo  any  treaty,  alliance  or  con- 
federation. If  these  compacts  are  with  foreign  nations,  they 
interfere  with  the  treaty  making  power  which  is  conferred 
entirely  on  the  general  government;  if  .with  each  other,  for 
poUti6al  purposes,  they  can  scarcely  fail'  to  interfere  with  the 
general  purpose  and  intent  of  the  constitution.  To  grant  let- 
ters of  marque  and  reprisal,  would  lead  directly  to  war;  the 
power  of  declaring  which  is  expressly  given  to  congress.  1\> 
coin  money  is  also  the  exercise  of  a  power  conferred  on  con- 
gress. It  would  be  tedious  to  recapitulate  the  several  limita- 
tions on  the  powers  of  the  states  which  are  contained  in  this 
section.  They  will  be  found,  generally,  to  restrain  state  legis- 
lation on  subjects  entrusted  to  the  government  of  the  union, 
in  which  the  citizens  of  all  the  states  are  interested.  In  these 
alone  were  the  whole  people  concerned.  The  question  of  their 
application  to  states  is  not  left  to  construction.  It  is  averred 
in  positive  words. 

If  the  original  constitution,  in  the  ninth  and  tenth  sections 
of  the  first  article,  draws  this  plain  and  marked  line  of  discrim- 
ination between  the  limitations  it  imposes  on  the  powers  6f 
the  general  government,  and  on  those  of  the  states;  if  in  every 
inhibition  intended  to  act  on  state  power,  words  are  employ- 
ed which  directly  express  that  intent;  some  strong,  reason 
must  be  assigned  for  departing  froip  this  safe  and  judicious 
course  in  framing  the  amendments,  before  that  departure  can 
be  assumed. 

We  search  in  vain  for  that  reason. 

Had  the  people  of  the  several  states,  or  any  of  them,  required 
changes  in  their  constitutions;  had  they  required  additional 
safeguards  to  liberty  from  the  apprehended  encroachments  of 
their  particular  governments :  the  remedy  was  in  their  own 
hand%  and  would  have  been  applied  by  themselves.  ^  con- 
VoL.  VIL— 2  G 
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yention  would  have  been  assembled  by  the  discontented  state, 
and  the  required  improvements  would  have  been  made  by 
itself.  The  unwieldy  and  cumbrous  machinery  of  procuring 
a  reconmiendation  from  two-thirds  of  congress,  and  the  assent 
of  three-fourths  of  their  sister  states,  could  never  h^ve  occurred 
to  any  human  being  as  a  mode  of  doing  that  which  might  be 
elBTected  by  the  state  itself.  Had  the  framers  of  these  amend- 
ments intended  them  to  be  limitations  on  the  powers  of  the 
state  governments,  they  would  have  imitated  the  framers  of 
the  original  constitution,  and  have  expressed  that  intention. 
Had  congress  engaged  in  the  extraordinary  occupation  of  im- 
proving the  constitutions  of  the  several  states  by  affording 
the  people  additional  protection  from  the  exercise  of  power 
by  their  own  governments  in  matters  which  concerned  them- 
selves alone,  they  would  have  declared  this  purpose  in  plain 
and  intelligible  language. 

But  it  is  universally  understood,  it  is  a  part  of  the  history  of 
the  day,  that  the  great  revolution  which  established  the  con- 
stitution of  the  United  States,  was  not  effected  without  immense 
opposition.  Serious  fears  were  extensively  entertained  that 
those  powers  which  the  patriot  statesmen,  who  then  watched 
over  the  interests  of  our  country,  deemed  essential  to  union, 
and  to  the  attainment  of  those  invaluable  objects  for  which 
union  was  sought,  might  be  exercised  in  a  manner  dangerous 
to  liberty.  In  almost  every  convention  by  which  the  constitu- 
tion was  adopted,  amendments  to  guard  against  the  abuse  of 
power  were  recommended.  These  amendments  demanded 
security  against  the  apprehended  encroachments  of  the  general 
government — ^not  against  those  of  the  local  governments. 

In  compliance  with  a  sentiment  thus  generally  expressed, 
to  quiet  fears  thus  extensively  entertained,  amendments  were 
proposed  by  the  required  majority  in  congress,  and  adopted  by 
the  states.  These  amendments  contain  no  expression  indica- 
ting an  intention  to  apply  them  to  the  state  governments. 
This  court  cannot  so  apply  them. 

We  are  of  opinion  that  the  provision  in  the  fifth  amendment 
to  the  constitution,  declaring  that  private  property  shall  not  be 
taken  for  public  use  without  just  compensation,  is  intended 
solely  as  a  limitation  on  the  exercise  of  power  by  the  govern- 
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ment  of  the  United  States,  and  is  not  applicable  to  the  legisla- 
tion of  the  states.  We  are  therefore  of  opinion  that  there  is  no 
repugnancy  between  the  several  acts  of  the  general  assembly  of 
Maryland,  given  in  evidence  by  the  defendants  at  the  trial  of 
this  cause,  in  the  court  of  that  state,  and  the  constitution  of 
the  United  States.  This  court,  therefore,  has  no  jurisdiction 
of  the  cause;  and  it  is  dismissed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  court  of  appeals  for  the  western  shore  of  the 
state  of  Maryland,  and  was  argued  by  counsel :  on  considera- 
tion whereof,  it  is  the  opinion  of  this  court  that  there  is  no 
repugnancy  between  the  several  acts  of  the  general  assembly 
of  Maryland,  given  in  evidence  by  the  defendants  at  the  trial 
of  this  cause  in  the  court  of  that  state,  and  the  constitution  of 
the  United  States ;  whereupon,  it  is  ordered  and  adjudged  by 
this  court  that  this  writ  of  error  be,  and  the  sam^  is  hereby 
dismissed  for  the  want  of  jiirisdiction. 
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HARLE8  VATTIEIjt,  APPELLAlfT  V.  TuOMAS  S.  HiNDE,  JaMEA 
B.  HiNDfi,  MaKTHA  HiNDE,  AlTD  JoHN  M.  HiNDE,  INFANTS; 
&C. 

bill  was  filed  in  the  circuit  court  of  Ohio,  chdming  a  conreymnce  of  cer- 
tftin  real  estate  in  Cincinnati  from  the  defendantiy  and  afttf  a  decree  in 
&Tour  of  the  complainants,  and  an  appeal  to  the  supreme  court,  the  de- 
cree of  the  circidt  court  was  reversed,  because  a  certain  Abraham  Gar- 
rison, through  whom  one  of  the  defendants  chdmed  to  hare  derived  title, 
had  not  been  made  a  party  to  the  proceedings,  and  who  was,  at  the  time 
of  the  institution  of  the  same,  a  citizen  of  the  state  of  Illinois^  although 
the  &ct  of  such  citizenihip  did  not  then  appear  on  the  record.  After- 
wards^ a  supplemental  bill  was  filed  in  the  circuit  court,  and  Abraham 
Garrison  appeared  and  answered,  and  disclaimed  all  interest  in  the  case : 
whereupon  the  circuit  court,  with  the  consent  of  the  complainanti,  dis- 
missed the  bill  as  to  him.  By  the  court  If  the  defendants  have  distinct 
interest!,  so  that  substantisl  justice  can  be  done  by  decreeing  for  or 
against  one  or  more  of  them,  over  whom  the  court  has  jurisdiction,  with- 
out affecting  the  interests  of  others,  its  jurisdiction  may  be  exercised  as 
to  them.  If,  when  the  cause  came  on  for  hearing,  Abraham  Garrison  had 
still  been  a  defendant,  a  decree  might  then  have  been  pronounced  for 
or  against  the  other  defendants,  and  the  bill  have  been  dismissed  as  to 
lum,  if  such  decree  could  have  been  pronounced  as  to  them  without 
affecting  his  interests.  No  principle  or  law  is  perceived  which  opposes 
this  course.  The  incapacity  oi  the  court  to  exercise  jurisdiction  over 
Abraham  Garrison,  could  not  affect  their  jurisdiction  over  other  defend- 
ants, whose  interests  were  not  connected  with  his,  and  from  whom  he 
was  separated,  by  dismisung  the  bill  as  to  him. 

The  cases  of  Nollan  et  aL  v.  Torrance,  9  Wheat  Rep.  537 ;  Connolly  et  al. 
V.  Taylor,  3  Peters,  556$  and  Cameron  v.M'Robcrts,  3  Wheat  Rep.  591, 
cited  and  afiirmed. 

It  is  the  settled  practice  in  the  courts  of  the  United  6tates,  if  the  case  can 
be  decided  on  its  merits,  between  those  who  are  regularly  before  them, 
although  other  persons,  not  within  their  jurisdiction,  may  be  collaterally 
or  incidentally  concerned,  who  must  have  been  made  parties  if  they  had 
been  amenable  to  its  process,  that  these  circumstances  shall  not  expel 
other  suitors  who  have  a  constitutional  and  legal  right  to  submit  their  case 
to  a  court  of  the  United  States ;  provided  the  decree  may  be  made  with- 
out affecting  their  interests.  This  rule  has  also  been  adopted  by  the 
court  of  chancery  in  England. 

Where  the  new  parties  to  a  proceeding  in  chancery  are  the  legal  npresent- 
atives  of  an  original  party,  and  the  proceedings  have  been  revived  in  their 
namei^iiy  the  order  of  the  court  on  a  bill  of  revivor ;  the  settled  practice 
%•  tome  an  ih$: testimony  which  might  hare  been  used  if  no  abatement 


JANUARY  TERM  1833.  353 

[Vattier  v.  Hinde.] 

had  oeciimd.  The  reprM^ntiitivM  tnke  the  place  of  thoae  which  they 
repreienty  and  the  suit  proceeds  in  a  new  form,  unaffected  by  the  change 
of  name. 

Agreements  had  been  made,  under  which  depositions  taken  in  other  cases 
where  the  same  questions  of  title  were  iuTolved,  should  be  read  in  evi- 
denccy  and  on  the  hearing  in  the  drouit  opurt  these  depositions  were 
read:  afterwards,  on  an  appeal  to  thb  court,  the  decree  of  the  circuit 
court  was  reversed,  and  by  the  decree  of  reven^  the  parties  were  per- 
mitted to  proceed  de  novo.  When  the  case  was  again  heard  in  tlic  cir- 
cuit court  the  defendant  objected  to  the  reading  of  the  depositions, 
asserting  that  the  decree  of  reversal  annulled  the  written  certificate  of 
the  parties  for  the  admission  of  testimony.  By  the  court.  The  consent 
to  the  depositions  was  not  limited  to  the  first  hearing,  but  was  co-exten* 
sire  with  the  cause.  The  words  in  the  decree  of  reversal,  that  the  par- 
ties may  proceed  de  novo,  are  not  equivalent  to  a  dismission  of  the  bill 
without  prejudice ;  nor  could  the  court  have  understood  them  as  affecting 
the  testimony  in  the  cause ;  or  setting  aside  the  solemn  agreement  of  the 
parties.    The  testimony  is  still  admissible  to  tlie  extent  of  the  agreement 

The  rules  of  law  respecting  a  purchaser  without  notice,  are  formed  for  the 
protection  of  him  who  purchases  a  legal  estate,  and  pays  the  purchase 
money  without  a  knowledge  of  the  outstanding  equity.  They  do  not 
protect  a  person  who  acquires  no  semblance  of  title.  They  apply  fully, 
only,  to  the  purchaser  of  the  legal  estate.  Even  the  purchaser  of  an 
equity  is  bound  to  take  notice  of  any  prior  equity. 

The  bill  set  forth  a  title  in  B.  H.,  the  wife  of  T.  H.,  by  direct  descent  from 
her  brother  to  herself,  and  insisted  on  this  title  to  certain  real  estate. 
The  answer  of  the  defendants  resisted  the  claim,  because  the  land  had 
been  conveyed  by  the  complainants  before  the  institution  of  the  suit  to 
A.  C.  The  compUdnant  in  his  replication  admitted  the  execution  of 
the  deed  to  A.  C,  but  averred  that  it  was  made  in  trust  to  recorivey  the 
lot  to  T.  H.,  to  be  held  by  him  for  the  use  and  benefit  of  B.  H.,  his  wife 
and  her  heirs,  and  to  enable  T.  H.  to  manage  and  litigate  the  said  rights^ 
and  that  A.  H.,  in  execution  of  the  trust,  made  a  deed  to  T.  H.  The 
deed  was  recorded,  and  was  exhibited,  but  it  did  not  state  the  trust  The 
rules  of  the  court  of  chancery  will  not  permit  this  departure  in  the  repli- 
cation from  the  statements  of  the  bilL 

The  act  for  regulating  processes  in  the  courts  of  the  United  States,  provides 
that  the  forms  and  modes  of  proceeding  in  courts  of  equity,  and  in  those 
of  admiralty  and  maritime  jurisdiction,  shall  be  according  to  the  principles, 
rules  and  usages  which  belong  to  courts  of  equity  and  to  courts  of  admi- 
ralty, respectively,  as  contradistinguished  from  courts  of  common  law, 
subject,  however,  to  alterations  by  the  coiuts,  kc.  This  act  has  been 
generally  understood  to  adopt  the  principles,  rules  and  usages  of  the 
court  of  clumcery  of  England. 

APPEAL  from  the  circuil  court  of  the  United  States  for  the 
difllrict  of  Ohio. 
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This  case  was  before  the  court  at  January  term  1818^  1 
Peters,  S41,  on  an  appeal  by  the  parties  who  are  now  appel- 
lants. The  court,  at  that  term,  reversed  the  decree  of  the 
circuit  court  of  Ohio,  because  a  certain  Abraham  Garrison  had 
not  been  made  a  party  in  that  court;  and  the  cause  was  re- 
manded **  with  instructions  to  permit  the  c<Hnplainants^  the 
appellees,  to  amend  their  bill  and  to  make  proper  parties,  and 
to  proceed  de  novo  in  the  cause  from  the  filing  of  such  amended 
bill,  as  law  and  equity  might  require.'' 

In  the  circuit  court  an  amended  bill  was  filed,  making 
Abraham  Garrison  a  party,  and  the  parties  proceeding  to  a 
final  hearing,  a  decree  was  rendered  in  favour  of  the  complain- 
ants^ from  which  decree  the  defendants  appealed  to  this  court 

The  case  was  argued  by  Mr  Caswell  for  the  appellant; 
and  by  Mr  Ewing  and  Mr  Clay  for  the  appellee. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

This  suit  was  originally  brought  in  the  court  of  the  United 
States  for  the  seventh  circuit  and  district  of  Ohio,  sitting  in 
chancery,  by  Thomas  S.  Hinde  and  Belinda  his  wife,  for  the 
conveyance  of  a  lot  of  ground  in  the  town  of  Cincinnati,  desig- 
nated in  the  plan  of  the  town  by  the  number  86. 

The  bill  alleges  that  Abraham  Garrison,  under  whom  all 
parties  claim,  sold  and  conveyed  the  said  lot  of  ground  to  Wil- 
liam  and  Michael  Jones,  as  is  proved  by  his  receipt  in  the  fol- 
lowing words.  ^^  Received,  Cincinnati,  10th  September  1790, 
of  William  and  Michael  Jones,  fifty  pounds  thirteen  shillings 
and  three  pence,  in  part,  of  a  lot  opposite  Mr  Coun's  in  Cin- 
cinnati, for  two  hundred  and  fifty  dollars,  which  I  will  make 
them  a  warrantee  deed  for,  on  or  before  the  SOth  day,  this 
instant 

^'  Signed,  Abraham  Garrison. 

«  Test,  Jacob  Awl." 

That  a  deed  was  executed  the  succeeding  day,  which  has 
been  lost.  That  on  the  36th  of  March  1800,  William  Jones, 
acting  for  and  in  the  name  of  William  and  Michael  Jones, 
conveyed  the  lot  to  Thomas  Doyle,  Jun.  then  an  infant;  and 
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that  his  father,  Thomas  Doyle,  took  potoession  of  it  in  the 
name  of  bis  son,  and  retained  possession  until  his  death ;  that 
the  said  Thomas  Doyle,  Jun.  having  survived  both  his  parents, 
died  under  age  in  the  year  1811,  leaving  the  plaintifl^  Belinda, 
his  sister  by  the  mother's  side,  and  heir  at  law. 

The  hill  then  alleges,  that  in  the  year  1814  the  pl<titttill^ 
Thomas  S.  Hinde,  in  right  of  his  wife,  took  possession  (rf  the 
said  lot  and  placed  a  tenant  on  it;  after  which,  in  the  year 
1819,  he  obtained  a  deed  of  confirmation  firom  William  Jones, 

The  bill  further  charges,  that  James  Findley,  Charles  Yat* 
tier,  Robert  Ritchie,  William  Lytle,  Oeorge  Ely  and  William 
Dennison,  knowing  the  title  of  the  plaintiflb,  but  discovering 
that  the  deed  from  Garrison  to  William  and  Michael  Jones 
was  lost,  have  procured  a  deed  from  Garrison  to  some  one  of 
them,  and  have  turned  his  tenant  out  of  possession  The 
plaintiffs  have  commenced  an  ejectment  against  the  tenants  in 
possession,  but  are  advised  that  they  cannot  support  it  They 
therefore  pray  for  a  conveyance,  for  discovery  and  for  general 
relief. 

The  receipt  of  Abraham  Garrison  to  William  and  Michael 
Jones,  and  the  deed  of  William,  purporting  to  convey  &r 
Michael  and  himself,  with  the  deed  of  confirmation  executed 
by  Michael,  are  filed  as  exhibits.  The  record  also  contains  a 
deed  of  John  C.  Symmes,  dated  the  Slst  of  July  1795,  convey- 
ing the  lot  to  Abraham  Garrison.  The  deed  from  Jones  to 
Doyle  is  in  the  name  of  William  and  Michael  Jones,  and  is 
signed  W.  and  M.  Jones;  but  concludes,  '*in  witness  whereof 
the  said  William  Jones  bath  hereunto  set  his  hand  and  seal, 
the  day  and  year  first  above  mentioned." 

James  Findley  answers,  that  having  obtained  a  judgment 
for  a  large  sum  against  Charles  Yattier,  the  lot  86,  with  other 
real  property  to  a  Urge  amount,  was  transferred  to  him  in  the 
year  1807  in  satisfaction  thereof,  and  possession  of  the  lot  was 
given.  In  the  year  1815  he  was  infonned  that  Abraham  Gar- 
rison claimed  the  lot,  and  on  searching  the  record,  could  find 
no  conveyance  from  him  for  it.  He  purchased  it  from  Garri- 
son for  the  sum  of  seven  hundred  dollars,  on  condition  of  his 
conveying  twenty-three  feet,  part  thereof,  to  Abraham  Garri- 
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son,  Jiin.,  the  son  of  the  vendor.  Conveyances  were  executed 
in  pursuance  of  this  contract.  Previous  to  this  purchase,  he 
understood  that  Thomas  Doyle  was  once  the  owner  of  the  lot, 
that  it  had  been  sold  at  a  sheriff's  sale  as  his  property,  and 
purchased  by  Charles  Vattier.  When  he  purchased^  Garrison 
assured  him  that  he  had  never  sold  the  Tot;  and  his  inquiries 
among  the  old  settlers  respecting  the  sale  to  William  and 
Michael  Jones,  were  answered  by  assurances  that  they  knew 
nothing  more  than  report,  that  Xhomas  Doyle  had  claimed 
the  lot,  and  that  it  wad  sold  by  the  sheriff  as  his  property. 
Never  heard  that  the  plaintifl^  T.  S.  Hinde,  had  been  in  pos- 
session. In  April  1818,  on  a  compromise  with  Charles  Vattier, 
be  conveyed  to  him  all  his  interest  in  the  lot. 

The  deed  from  Findley  to  Vattier  is  made  in  consideration 
of  one  dollar,  and  a  final  settlement  of  all  claims. 

The  answer  of  Charles  Vattier  states,  that  in  the  year  1800 
the  lot  was  advertised  by  the  sheriff  of  Hamilton  county  to  be 
sold  under  execution,  issued  on  a  judgment  he  obtained  against 
Thomas  Doyle,  at  which  sale  he  became  the  purchaser,  at  the 
price  of  twenty  dollars.  Neither  the  return  of  the  sale,  nor  the 
deed  made  to  him  by  the  sheriff  can  be  founck  He  has  no 
other  knowledge  of  the  title  of  Thomas  Doyle,  than  that  the 
lot  was  called  his.  He  held  possession  under  the  sale,  until 
James  Findley  became  possessed  thereof  in  1807.  In  the  year 
1818^ames  Findley  conveyed  the  lot  to  him  for  a  valuable 
consideration,  after  which  he  conveyed  to  William  Lytle. 

The  answer  of  William  Lytle  states  that  he  purchased  part 
of  the  lot  86  from  Charles  Vattier  in  1818,  for  fifteen  thousand 
four  hundred  dollar^i.  He  had  no  knowledge  of  the  claim  of 
Thomas  Doyle,  Jun.  Borne  time  before  the  purchase,  he  had 
heard  that  Mr  Hinde  had  takeii  possession  of  some  lots  claimed 
by  Thomas  Doyle,  deceased,  but  does  not  recollect  which  lots. 

The  answer  of  Robert  Ritchie  states,  that  he  is  a  purchaser 
for  a  valuable  consideration,  without  notice  of  that  part  of  the 
lot  No.  86,  which  was  conveyed  by  James  Findley  to  Abraham 
Garrison,  Jun. 

Sundry  depositions  were  taken  and  exhibits  filed,  after  which 
the  cause  came  on  to  be  hieard,  and  the  court  decreed  Charles 
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Yattier  and  Robert  Ritchie,  severally  to  convey  to  the  plaiptiA 
the  parts  they  respectively  held  of  the  lot  86..  From  this  de- 
cree the  defendants  appealed  to  this  court. 

On  a  hearing  the  decree  i^as  reversed,  because  Abraham 
Garrison  was  not  made  a  party ;  and  the  cause  was  remanded 
to  the  circuit  court  with  directions  to  permit  the  plaintifls  to 
amend  their  bill,  and  make  Abraham  Garrison  a  party,  and  to 
proceed  de  novo. 

On  the  return  of  the  cause  to  the  circuit  court,  the  death  of 
the  plaintiff  Belinda,  being  suggested,  the  suit  was  revived  as 
to  her  heirs;  and  a  bill  of  revivor,  and  an  amended  and  supfdie- 
mental  bill  was  filed,  making  Abraham  Garrison  a  party. 

The  bill,  after  reciting  the  matter  of  the  original  bill,  and 
stating  the  death  of  Belinda  Hinde  without  issue,  whereby  the 
plaintifl^  T.  S.  Hinde,  became  entitled  to  a  life  estate,  as  tenant 
by  the  courtesy,  and  the  other  {dalntiflb,  who  are  infants^  were 
entitled  ad  the  only  issue  and  heirs  of  the  said  Belinda;  prays 
that  the  suit  and  all  the  proceedings  in  it  may  stand  revived 
and  be  prosecuted  by  the  said  Thomas,  for  himself,  and  for 
them  as  their  next  friend.  The  bill  then  charges,  that  James 
Bradford,  Thomas  Doyle  and  John  Bradshaw  were  brother 
oflkers;  that  Bradshaw  executed  a  voluntary  bond  to  Thomas 
Doyle,  the*8on  of  Thomas  Doyle,  binding  himself  to  convey  to 
him  two  hundred  and  fifty  acres  of  land,  part  of  a  large  tract, 
which  is  very  valuable.  This  bond  was  delivered  to  Thomas 
Doyle,  the  father,  for  the  benefit  of  his  son,  who  afterwards 
sold  the  land  to  Samuel  C.  Yance  for  a  large  sum  of  money, 
which  he  received.  To  indemnify  his  son,  he  procured  the  lot 
No.  86  to  be  conveyed  to  hun.  This  intention  was  declared  at 
the  time.  He  was  then  indebted,  but  not  ihsolvent.  Cincin- 
nati then  contained  not  more  than  one  hundred  inhabitants, 
and  this  traiisaction  was  generally  known.  After  the  execu- 
tion of  the  bond  to  T.  Doyle,  the  son,  J.  Bradshaw  departed 
this  life  leaving  a  will  in  which  he  devised  his  whole  estate  to 
T.  Doyle  the  elder.  The  estate  of  the  father  descended  to  hi? 
son,  aiid  on  his  death  to  his  half  sister  Belinda,  after  which  the 
plaintifi;  T.  S.  Hinde,  confirmed  the  sale  to  Yance. 
After  T.  Doyle,  the  father,  had  taken  possession  of  lot  No. 
Vol.  YIL— 2  H 
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86  for  his  Bon^  sundry  lots  in  Cincinnati  were  sold  as  his  pro- 
perty under  execution,  some  of  which  were  purchased  by  Vat- 
tier  ;  but  lot  86  was  not  among  them. 

It  remained  open  and  unimproved  until  1814,  when  the.plain- 
tifl^  T.  J.  Hinde,  took  possession,  and  placed  a  tenant  on  it, 

Yattier,  erroneouriy  supposing  himself  to  have  purchased 
this  lot  86  among  others,  examined  into  the  title,  and  must 
have  become  fully  apprized  of  the  title  of  T.  Doyle  the  younger, 
as  the  deed  team  Jones  to  him  waa  on  reccnrd,  and  recites  the 
deed  from  Garrison  to  Jones.  In  consequence  of  this,  he  took 
depositions  in  perpetuam  rei  memoriam,  to  prove  that  the  con- 
sideration of  the  deed  to  the  son  moved  from  the  frither. 

About  the  year  1807,  Yattier,  being  largely  indebted  to 
Findley,  transferred  to  him  a  large  quantity  of  property,  among 
which  lot  86  was  supposed  to  be  included  It  is  understood 
that  no  money  passed  on  this  arrangement  between  Yattier 
and  Findley,  nor  were  the  relations  of  the  parties  changed. 

Findley  examined  into  the  title  and  became  acquainted  with 
its  history  from  the  recorder,  T.  Henderson.  He  determined 
to  acquire  the  legal  title  from  Garrison,  which  he  did  acquire 
at  the  price  of  seven  hundred  dollars,  and  the  conveyance  of 
twenty-three  feet,  part  of  the  lot,  to  the  son  of  the  vendor. 
The  lot  was  then  worth  thirty  thousand  dollars. 

In  1818  Findley  and  Yattier  readjusted  their  affairs^  and  lot 
No.  86,  so  far  as  Findley  retained  the  title,  was  reconveyed  U> 
Yattier.  He  sold  to  Lytle  for  fifteen  thoudand  dollars,  who 
never  paid  any  money;  and  the  contract  has  been  cancelled* 
The  bill  prays  for  a  discovery  and  for  a  conveyance. 

The  answer  of  Abraham  Garrison  acknowledges  the  sale 
and  conveyance  to  William  and  Michael  Jones,  and  the  receipt 
of  the  purchase  money.  He  admits  the  receipt  filed  in  the 
cause.  He  was  induced  to  make  the  conveyance  to  Findley, 
by  the  assurance  that  the  equitable  title  was  already  in  him. 
He  disclaims  all  title  or  interest,  and  prays  to  be  dismissed. 

The  defendant.  Garrison,  having  disclaimed  all  interest,  and 
it  appearing  that  he  was  a  citizen  of  Illinois;  and  the  defend- 
ants, who  purchased  the  twenty-three  feet  of  land,  sold  by 
Findley  to  Abraham  Garrison,  Jun.,  having  filed  their  answers 
denying  notice ;  and  the  plaintiffs  admitting  that  notice  could 
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not  be  fixed  on  them;  the  court,  with  the  consent  of  the  (dain* 
tifib,  decreed  that  the  bill  be  dimniMed  as  to  them. 

The  answer  of  Charles  YatUer  states,  the  amendment  of  the 
bill,  by  which  Garrison  was  made  a  party,  and  the  subsequent 
dismission  of  the  bill  as  to  him;  wherefore,  he  prays  that  the 
whcde  bill  may  be  dismissed. 

He  does  not  admit  that  Belinda  Bradfinrd  was  the  heir  a( 
law  of  James  Bradford,  or  that  she  was  bom  in  lawful  wedlock ; 
nor  does  he  admit  the  marriage  of  Thomas  Doyle  with  the 
mother  of  the  said  Belinda,  or  the  birth  of  T.  Doyle,  Jun. 

He  denies  that  the  said  Belinda  was  the  heir  of  T.  Doyle,  Jun. 
He  admits  the  conveyance  of  the  lot  from  John  Cleves  Symmes 
in  1795  to  A.  Garrison,  and  that  some  contract  was  made  by 
Garrison  with  W.  and  M.  Jones,  and  that  W.  and  M.  Jones 
sold  their  equitable  title  to  T.  Doyle,  who  took  possessimi  in 
his  own  right,  and  not  in  right  of  his  son.  The  considemtion 
moved  from  the  fietther;  c<Hi8equently,  if  the  c<Miveyance  was 
made  to  the  son,  he  held  in  trust  f<v  his  father. 

The  deed  froin  Jones  was  made,  he  says,  to  the  son  fraudu*> 
lently,  for  the  sole  purpose  of  defrauding  creditors.  He  denies 
that  the  fiither  was  indebted  to  the  son.  He  denies  that  the  lot 
lay  open  and  unimproved.  It  was  in  possession  of  the  defend- 
ant»  y^ho  made  some  small  improvements  aa  it 

He  obtained  a  judgment  against  the  elder  Doyle  in  Feb- 
ruary 1801,  upon  which  an  execution  issued,  which  was  levied 
on.- lot  86.  An  inquest  summoned  to  ascertain  the  value  of 
the  premises,  returned  that  Thomas  Doyle  was  seised  of  lot 
No.  86,  and  that  its  clear  yearly  value  was  twelve  ddlars.  A 
writ  of  venditioni  exponas  was  issued,  which  was  stayed  by 
supersedeas;  but  the  judgment  was  affirmed:  after  which  the 
lot  was  Bcid  under  executicm,  and  the  defendant,  Yattier,  be- 
came the  purchaser.  There  having  been  lots  sold  on  the  same 
day,  the  sheriff  conveyed  to  Mr  Bamet  the  lot  sold  to  the  de- 
fendant, and  to  the  defendant  the  lot  sold  to  Mr  Bamet.  The 
mistake  was  corrected  by  Mr  Bennet,  so  far  as  his  own  interest 
was  concerned,  but  was  neglected  by  the  defendant 

Some  time  after  his  purchase,  he  heard  of  the  claim  of  young 
Doyle,  and  on  being  told  by  Jones  that  the  purchase  money 
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was  paid  by  the  father,  he  took  depositions  to  perpetuate  testi- 
mony. 

He  denies  that  Belinda,  the  late  wife  of  T.  S.  Hinde,  was  the 
heir  of  T.  Doyle,  Jan. 

He  admits  that  upon  a  final  settlement  with  Findley,  the  lot 
was  reconveyed  to  him  at  the  price  of  fifteen  thousand  dollars. 
He  also  admits  the  sale  to  L]rtle,  and  a  reconveyance  of  the 
property,  the  purchase  money  not  having  been  paid. 

The  same  defendant  afterwards  filed  an  amended  answer,  in 
which  he  states,  that  at  the  time  of  filing  the  original  bill, 
Belinda  Hinde,  the  plaintifl*,  whose  right  was  asserted  therein, 
had  no  title  to  the  lot  86.  That  on  the  5th  day  of  October 
1814,  she,  with  her  husband,  Thomas  6.  Hinde,  executed  and 
delivered  to  Alexander  Cummins,  a  deed  of  bargain  and  sale, 
whereby  they  conveyed  the  said  lot  to  him  in  fee  simple,  which 
deed  was  recorded  in  the  court  of  Hamilton  county,  a  copy  of 
which  is  exhibited  with  the  answer. 

In  their  replication  the  plaintifis  admit  the  execution  of  the 
deed  set  f«  rth  in  the  amended  answer,  but  aver  that  if  the 
deed  was  sufiBcient  in  law  to  transfer  the  estate  of  the  said 
Belinda  in  the  premises,  which  they  do  not  admit,  it  was  in- 
tended to  vest  the  same  in  the  said  Alexander,  in  tjrust  to 
reconvey  the  same  to  the  said  Thomas,  to  be  held  by  him  in 
trust  for  the  use  and  benefit  of  the  said  Belinda  and  her  heirs; 
and  for  this  purpose  the  said  Alexander  did,  on  the  5th  day  of 
October  1814,  reconvey  the  said  lot  to  the  said  Thomas.  And 
afterwards,  in  March  1815,  did  execute  another  deed  for  the 
same  purposes,  which  last  mentioned  deed  was  properly  re- 
corded in  Hamilton  county. 

The  defendants  rejoin  to  this  replication. 

On  a  hearing,  th^  court  dismissed  the  bill  as  to  Lytle  and 
Findley,  they  appearing  to  have  no  interest  in  the  premises ; 
and  decreed  that  Charles  Vattier.  do,  within  sixty  days,  re- 
lease to  the  plaintifts  so  much  of  lot  86  as  was  conveyed  to 
him  by  James  Findley.  From  this  decree  the  defendant, 
Charles  Vattier,  appealed  to  this  court. 

The  counsel  for  the  appellant  assigns  several  errors  in  the 
decree.     The  first,  is,  that  the  court  had  no  jurisdiction,  the  de- 
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fondant  Gkrriflon  being  li  citizen  of  the  state  of  Illinoicu  He 
contends  that,  in  suits  between  citizens  of  the  United  States, 
all  the  parties  on  one  side  must  be  citizens  ortbe  state  in  which 
the  suit  is  brought ;  and  that  the  jurisdiction  of  the  court  de- 
pends on  the  state  of  parties  at  the  institution  of  the  suit  In 
support  of  this  proposition  he  cites  NoUan  et  al.  v.  Torrance, 
9  Wheat  537.  In  that  case,  a  plea  to  the  jurisdiction  avened 
that  the  plaintiff  and  defendant  art  both  citizens  of  the  state 
of  Mississippi.  On  demurrer  this  plea  was  held  ill,  because 
the  jurisdiction  of  the  court  depended  on  the  state  of  the  par- 
ties at  the  institution  of  the  suit,  and  not  at  the  time  of  -the 
ple&  pleaded. 

The  same  objection  was  made,  and  the  same  case  cited  in 
support  of  it,  in  Connolly  et  al.  y.  Taylor  et  al.,  %  Pet  566. 
In  that  case  the  court  said,  *'  where  there  is  no  change  of 
party,  a  jurisdiction  depending  on  the  condition  (rf  the  party  is 
gof  emed  by  that  condition  as  it  was  at  the  commencemientof 
the  suit''  But  this  principle  was  not  supposed  to  be  applicable 
to  a  suit  brought  by  or  against  several  individuals,  whose 
names  were  struck  out  during  its  progress.  In  the  case  of 
Connolly  et  al.  v.  Ti^ylw  et  al.  the  plaintifiB  were  aliens  and  a 
citizen  of  Pennsylvania.  The  defendants  were  citizens  of  the 
state  of  Kentucky,  in  which  the  suit  was  brought,  except  one 
who  was  a  citizen  of  Ohio.  As  between  the  citizen  of  Penn- 
sylvania and  of  Ohio,  the  court,  sitting  in  Kentucky,  could 
exercise  no  jurisdiction.  *<Had  the  cause,?*  said  the  court, 
^  come  on  for  a  hearing  in  this  state  of  parties,  a  decree  could 
not  have  been  made  in  it  for  the  want  of  jurisdiction."  The 
name  of  the  citizen  of  the  United  States,  who  was  originally' 
a  plaintifl^  was^  however,  struck  out  before  the  cause  came  to 
a  hearing,  and  the  jurisdiction  was  sustained. 

This  case  is,  we  think,  in  point  A  decree  between  all  the 
original  parties  could  not  have  been  made.  Those  plaintiffii 
who  had  a  right  Ui  sue  all  the  defendants,  had  in  their  bill 
united  with  themselves  a  person  between  wh(mi  and  one.  of  . 
the  defendants  the  court  could  not  take  jurisdiction.  By 
striking  out  his  name,  the  impediment  was  removed,  and  the 
jurisdiction  between  the  other  parties  remained  as  it  would 
have  stood  had  his  name  never  been  inserted  in  the  bill    The 
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court  could  perceive  no  objection  founded  in  conyenience  or  in 
law  to  this  course. 

It  is  impossible  to  draw  a  distinction,  so  liur  as  respects  juris- 
diction, between  striking  out  the  name  of  a  plaintiff  and  of  a 
defendant.  The  citizen  of  Ohio  may  have  been  a  more  ne- 
cessary party  in  the  cause  than  the  citizen  of  Pennsylvania. 
Had  it  been  otherwise,  the  same  principle  which  sustained  the 
one  alteration  would  have  sustained  the  other. 

In  the  case  of  Cameron  v.  APRoberts,  S  Wheat  691,  John 
M'Roberts,  a  citizen  of  Kentucky,  filed  his  bill  in  the  court  of 
the  United  States  against  Charles  Cameron,  a  citizen  of  Virgi- 
nia, and  other  defendants,  without  any  designation  of  their 
citizenship.  The  defendants  appeared  and  answered,  and  a 
decree  was  pronounced  for  the  plaintiff  Upon  a  motion  to 
set  aside  the  decree,  and  to  dismiss  the  suit  for  want  of 
jurisdiction,  the  judges  were  divided  in  opinion  on  the  follow- 
ing points,  which  was  certified  to  this  court 

**  Had  the  district  court  jurisdiction  of  the  cause  as  to  the 
defendant  Cameron  and  the  other  defendants  1  If  not,  had 
the  court  jurisdiction  as  to  the  defendant  Cameron  alone  V 

The  certificate  of  this  court  was,  that  if  a  joint  interest  vested 
in  Cameron  and  the  other  defendants,  the  court  had  no  juris- 
diction over  the  cause.  If  a  distinct  interest  vested  in  Came- 
ron, so  that  substantial  justice  (so  far  as  he  was  interested) 
could  be  done  without  aiSTecting  the  other  defendants,  the  juris- 
diction of  the  court  might  be  exercised  as  to  him  alone. 

The  other  defendants  were  represented,  on  the  motion,  to  be 
citizens  of  Kentucky ;  but  this  is  of  no  importance,  since  the 
jurisdiction  of  the  court  was  as  much  affected  by  the  omission 
to  aver  that  they  were  aliens  or  citizens  of  some  other  state, 
as  it  would  have  been  by  the  averment  that  they  were  citizens 
of  Kentucky. 

This  certificate  applies  to  the  state  of  parties  at  the  time  of 
the  decree,  and  afiinns  this  principle.  If  the  defendants  have 
distinct  interests,  so  that  substantial  justice  can  be  done  by 
decreeing  for  or  against  one  or  more  of  them,  over  whom  the 
court  has  jurisdiction,  without  affecting  the  interests  of  the 
others,  its  jurisdiction  may  be  exercised  as  to  them. 

If  then,  when  this  cause  came  on  for  hearing,  Abrahan 
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Garrison  had  stiU  been  a  defendant,  a  decree  might  then  have 
been  pronounced  for  or  against  the  other  defendants,  and  the 
bill  have  been  dismissed  as  to  him,  if  such  decree  could  have 
been  pronounced  as  to  them  without  affecting  his  interests. 

We  perceive  no  principle  of  reason  or  law  which  opposes 
this  course*  The  incapacity  of  the  court  to  exercise  jurisdic- 
tion over  Garrison  could  not  alTect  their  jurisdiction  over  other 
defendants  whose  interests  were  not  connected  with  his,  and 
from  whom  he  was  separated  by  dismissing  the  bill  as  to  him. 

The  second  error  assigned  is  attended  with  more  difficulty. 
It  is,  that  Abraham  Gkrrison  is  a  necessary  party,  without 
whom  a  decree  ought  not  to  be  made.  This  objection  derives 
additional  force  from  the  fact,  that  the  former  decree  was  re- 
versed beca^ise  he  had  not  been  made  a  party.  Did  the  case 
now  appear  under  precisely  the  same  circumstances  as  at  the 
fonner  hearing,  the  same  decree  would  undoubtedly  be  now 
pronounced.  But  it  is  insisted  by  the  counsel  for  the  appellees^ 
that  circumstances  have  so  changed  as  to  require  a  different 
decision.  It  did  not  appear  in  the  record,  as  formerly  brought 
up^  that  Garrison  was  not  within  the  jurisdiction  of  the  court 
This  circumstance  is  undoubtedly  entitled  to  great  considera- 
tion, and  has  always  received  it.  It  is  the  settled  practice  in 
the  courts  of  the  United  States,  if  the  case  can  be  decided  on 
its  merits  between  those  who  are  regularly  before  them,  to 
decree  as  between  them.  Although  other  persons,  not  within 
their  jurisdiction,  may  be  collaterally  or  incidentally  concerned, 
who  must  have  been  made  parties  had  they  been  amenable  to 
its  process,  this  circumstance  shall  not  expel  other  suitors  who 
have  a  constitutional  and  legal  right  to  submit  their  case  to  a 
court  of  the  United  States,  provided  the  decree  may  be  made 
without  affecting  those  interests. 

In  the  case  of  Osbom  et  al.  v.  The  Bank  of  the  United 
States,  9  Wheat.  738,  this  point  was  made  and  relied  on  by 
the  appellants.  A  tax  had  been  imposed  by  the  legislature  of 
Ohio  on  the  Bank  of  the  United  States,  which  had  been  forci- 
bly levied  by  the  officer  employed  to  collect  it.  A  bill  was 
filed  against  this  of^r,  and  against  the  auditor  and  treasurer 
of  the  state,  praying  that  the  money  might  be  restored  to  the 
bank,  the  act  imposing  th»  tax  being  unconstitutional.    The 
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process  was  served  while  the  money  was  yet  in  the  hands  of 
the  officer.  The  court  decreed  the  restoration  of  the  money, 
and  the  defendants  appealed.  The  appellants  insisted  that  the 
state  of  Ohio  was  the  party  really  interested ;  that  the  trea^ 
surer,  auditor,  and  collecting  officer  were  its  agents ;  and  that 
no  decree  could  be  made  unless  the  jMrincipal  could  be  brought 
befcxre  the  court. 

This  court  admitted  the  direct  interest  of  the  state,  and 
added,  ^^  had  it  been  within  the  power  of  the  bank  to  make  it 
a  party,  perhaps  no  decree  ought  to  have  been  pronounced  in 
the  cause  until  the  state  was  before  the  court  But  this  was 
Opt  in  the  power  of  the  bank."  The  jurisdiction  of  the  court 
was  sustained,  and  the  decree  affirmed. 

This  is  a  stronger  case  than  that  under  consideration.  The 
money  in  contest  would  have  been  paid  into  the  treasury  of 
the  state,  had  the  bill  been  dismissed  for  want  of  proper  par- 
ties. The  decree  arrested  the  money  in  its  progress  to  the 
treasury,  and  restored  it  to  the  bank.  All  must  admit  that  the 
state  ought  to  have  been  imade  a  party,  had  it  been  amenable 
to  the  process  of  the  court.  Tet  this  direct  interest  did  not 
restrain  the  court  from  deciding  the  merits  of  the  cause  be- 
tween the  parties  before  it. 

In  the  case  at  bar,  Abraham  Garrison  has  no  claim,  legal  or 
equitable,  to  the  property  in  contest  No  decree  could  be  made 
against  him,  and  he  has  filed  his  answer  disclaiming  aU  inter- 
est in  the  cause.  It  id  true  that  his  answer  is  not  evidence  as 
an  answer,  since  the  court  had  no  jurisdiction  as  to  him.  But 
in  a  question  concerning  himself  only;  in  a  question  whether 
the  court  will,  abstain  from  exercising  its  jurisdiction  between 
parties^  in  some  of  whom  the  whole  title  in  law  and  equity  is 
vested,  lest  his  interests  should  be  affected;  his  disclaimer  of 
all  interest,  appearing  in  the  form  in  which  it  appears,  cannot 
be  disregarded. 

The  rule  that  the  court  will  proceed,  although  persons  inter- 
ested are  not  parties,  if  those  persons  are  not  within  its  juris- 
diction, has  been  adopted  also  by  the  court  of  chancery  in 
England.  There^  as  here,  the  general  rule  is  that  **  all  persons 
materifeily  interested  in  the  subject  ought  to  be  parties,  in  ord^ 
to  prevent  a  multiplicity  of*  suits,  and  that  there  may  be  a 
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complete  decree  between  all  parties  having  material  interests ; 
but  this  being  a  general  rule,  established  for  the  convenient 
administration  of  justice,  is  subject  to  some  exceptionsi  intio* 
duced  from  necessity,  or  with  a  view  to  practical  ccHivenience. 
**  Thus,''  continues  lir  Maddock  (vol.  S,  p.  14S),  *'  where  per- 
sons interested  are  out  of  the  jurisdiction  (rfthe  court,  and  it  is 
stated  80  in  the  bill  and  proved,  it  is  not  necessary  to  make 
them  parties.'' 

Had  the  case  on  the  former  hearing  appeared  as  it  now  ap- 
pears; had  it  been  then  known  as  it  is  now  known,  that 
making  Gkurrison  a  party  would  turn  the  plaintiffi  out  of  court, 
and  that  he  disclaimed  all  interest  in  the  cause ;  had  these 
fietcts  appeared  in  the  former  record ;  we  think  the  decree  would 
not  have  been  reversed  for  the  cause  assigned  for  its  reversal. 
We  are  therefore  of  opinion  that  the  court  committed  no  error 
in  making  their  decree  between  the  remaining  parties,  after 
the  bill  had  been  dismissed  as  to  Abraham  Garrison. 

These  preliminary  objections  being  removed,  we  proceed  to 
consider  Uie  rights  of  the  parties. 

A  question  has  been  made  respecting  the  admissibility  of 
great  part  of  the  testimony  on  which  these  rights  depend. 

Before  the  original  decree  was  made,  while  the  cause  was 
depending  in  the  circuit  court,  the  parties,  by  their  counsel, 
filed  a  consent  in  writing  for  the  adniission  of  all  the  testimony 
which  had  been  taken  in  several  suits  which  were  depending 
between  some  of  the  same  parties,  relative  to  the  same  contro- 
versy, in  all  the  suits  both  in  law  and  equity.  Under  this 
agreement  all  the  depositions  were  read  without  objection,  at 
the  hearing  of  the  cause»  When  the  decree  then  pronounced 
was  reversed,  and  the  cause  remanded,  the  counsel  for  Vattier 
objected  to  such  of  the  depositions  as  were  not  regularly  taken ; 
and  now  allege,  in  support  of  the  objection,  that  the  consent 
was  no  longer  binding.  That  the  order  to  proceed  de  novo 
was  equivalent  in  effect  to  dismissing  the  bill  without  preju- 
dice ;  and  that  new  parties  are  brought  into  the  cause. 

The  only  really  new  party  was  Abraham  Garrison,  and  the 
testimony  was  never  used  for  or  against  him.  The  bill,  as  to 
him,  was  dismissed  before  the  cause  pame  to  a  hearing.  The 
Vol.  VII.— 2  I 
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new  parties  plaintiffir  are  the  representativea  of  Belinda  Hinde, 
an  original  plaintifl^  and  the  proceedings  are  revived  in  their 
names  by  the  order  of  the  court  on  their  bill  of  revivor.  Under 
such  circumstances^  the  settled  practice  is  to  ijse  all  the  testi- 
mony which  might  have  been  used  had  no  abatement  occurred. 
The  representatives  take  the  place  of  those  whom  they  repre- 
sent, and  the  suit  proceeds  in  its  new  form  unafl^ted  by  the 
change  of  name. 

The  reversal  of  the  original  decree  cannot  annul  the  written 
consent  of  parties  for  the  admission  of  testimony.  That  con- 
sent was  not  limited  in  its  terms  to  the  first  hearing,  but  was 
co-extensive  with  the  cause.  The  words  in  the  decree  of  re- 
versal, that  the  parties  may  proceed  de  novo,  are  not  equivalent 
to  a  dismission  of  the  bill  without  prejudice;  nor  could  the 
court  have  understood  them  as  affecting  the  testimony  in 
the  cause,  or  as  setting  aside  the  solemn  agreement  of  the 
parties.  The  testimony,  therefore,  is  still  admissible  to  the 
extent  of  that  agreement. 

As  the  appellees  claim  under.  Thomas  Doyle,  Jun.,  the  first 
inquiry  is  into  the  validity  of  his  title. 

It  is  derived,  as  is  stated  in  the  original  biU,  finom  Abraham 
Garrison,  who  sold  to  William  and  Michael  Jones.  This  sale 
is  prdved  by  the  receipt  given  for  the  purchase  money,  which 
receipt  also  contains  a  stipulation  for  a  conveyance. 

An  objection  is  made  to  its  admission  in  evidence,  because  it 
has  not  been  proved  by  the  subscribing  witness.  Some  affida- 
vits were  filed,  which  state  that  after  diligent  inquiries  at  his 
former  place  of  residence,  no  intelligence  could  be  obtained  re- 
specting him,  nor  had  he  been  heard  of  for  many  years.  These 
affidavits  are  also  objected  to,  because  not  regularly  taken  on 
notice. 

The  vaUdity  of  ^his  objection  need  not  be  examined,  because 
the  receipt  is  more  than  thirty  years  old,  and  is  not  only  free 
from  suspicion,  but  is  supported  by  other  testimony.  In  such 
a  case  the  subscribing  witness  may  be  dispensed  with.  Bui. 
Nisi  Prius,  255 ;  1  Starkie's  Law  of  Evidence,  342.  This  paper 
vests  an  equitable  title  in  William  and  Michael  Jones.  The 
bill  alleges  that  a  deed  in  pursuance  of  it  was  soon  after- 
wards executed,  and  there  is  much  reason  to  believe  that  the 
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allegation  is  true ;  bat  the  deed  is  lost,  and  the  proof  of  its  ex- 
istence is  not  thought  sufficient  to  establish  it 

In  March  1800,  a  deed  was  executed  by  William  Jones^  for 
and  on  behalf  of  his  partner  Michael  and  himself,  conveying 
the  lot  86  to  Thomas  Doyle,  Jun. 

The  appellants  insist  that  this  deed  is  fraudulent;  that  the 
consideration  moved  from  Thomas  Doyle  the  father;  and  that 
the  c<mveyance  was  made  at  his  instance  to  his  son,  then  an 
infant,  for  the  purpose  of  protecting  the  property  from  the 
creditors  of  the  father,  «irho  was  then  insolvent. 

The  appellees  insist  that  the  money  paid,  was  in  truth  the 
money  of  the  son  then  in  the  hands  at  d^e  father,  and  that  the 
transactionVas  a  fair  one.  They  admit  that  Thomas  Doyle, 
Sen.  was  indebted,  but  not  insolvent.  The  bill  states  that  the 
money  of  the  son  came  to  the  hands  of  his  &ther,  in  the  follow- 
ing manner. 

John  Bradshaw,  the  intimate  friend  and  brother  omcer  of 
Thomas  Doyle,  being  an  old  bachelor  without  near  relations, 
executed  a  voluntary  bond  to  the  son  of  his  friend,  for  two 
hundred  and  fifty  acres  of  valuable  land,  part  of  a  larger  tract, 
which  he  deposited  with  the  father  for  the  use  of  the  son. 
This  statement  is  conoborated  by  the  will  of  Bradshaw,  in 
which  he  gives  the  residue  of  the  land,  and  all  his  other  pro- 
perty to  Thomas  Doyle.  What  is  denominated  a  bond,  is  in 
substance  a  deed  poll.  It  describes  the  tmct  of  land,  of  which 
the  two  hundred  and  fifty  acres  it  purports  to  convey  are  a 
part;  and  then,  for  a  valuable  consideration,  bargains  and  sells 
the  said  two  hundred  and  fifty  acres  to  Thomas  Doyle,  Jun. 
son  of  major  Thomas  Doyle,  a  major  in  the  service  of  the  United 
States.  This  bond  or  deed  is  attested  by  two  witnesses,  and 
bears  date  the  7th  day  of  January  1794.  The  handwriting 
of  one  of  the  subscribing  witnesses  who  is  dead,  is  proved;  and 
a  witness  testifies  that  he  has  heard  nothing  concerning  the 
other,  though  he  has  made  inquiry  for  him.  The  hand  writing 
of  Bradshaw  is  also  proved. 

On  the  17th  of  May  1796,  Thomas  Doyle,  the  father,  made 
the  following  assignment  of  this  instrument.  **  In  consideration 
of  four  himdred  dollars  to  me  in  hand  paid,  I  sign  over  in  behalf 
of  my  son,  Thomas  Doyle,  Jun.«  my  right  and  title  to  the  within 
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mentioned  tract  of  land,  and  obligate  myself  in  the  penalty  of 
flix  hundred  dollars,  that  when  he  beccRnes  of  sufficient  age, 
that  he  will  sign  over  his  right  and  title  of  the  same,  agreeable 
to  law."  Signed,  Thomas  Doyle.  The  payment  of  the  consi- 
deration money  specified  in  the  assignment  is  proved. 

Thomas  Doyle,  then,  was,  in  May  1796,  indebted  to  his  son 
for  money  received  to  his  use,  in  the  uum  of  four  hundred  dol- 
lars. Although  the  son  might,  when  of  age,  have  refused  to 
receive  this  money,  and  have  asserted  his  title  to  the  two  hun- 
dred and  fifty  acres^  had  the  tract  of  which  it  was  a  part, 
remained  the  property  of  his  father  the  devisee  of  Bradshaw, 
or  of  a  purchaser  widi  notice,  yet  he  was  not  compellable  to 
assert  it;  and,  his  title  not  being  on  record,  he  could  not  have 
asserted  it  against  a  purchaser  without  notice.  Thomas  Doyle 
the  son  then  was  a  bona  fide  creditor  6f  his  father,  for  the 
sum  of  four  hundred  dollars.  The  circumstances  under  which 
this  debt  was  created,  or  the  relationship  between  the  parties^ 
cannot  render  it  less  sacred. 

In  Mkrch  1800,  Thomas  Doyle,  being  thus  indebted  to  his- 
son,  directed  the  conveyance  of  lot  No.  86,  to  be  made  to  him, 
declaring  at  the  time,  that  it  was  made  in  consideration  of  the 
debt  he  owed  for  his  son's  land  sold  to  Vance.  Had  this  trans- 
action been  in  favour  of  any  other  creditor  than  a  son,  its  fiiir- 
ness  could  never  have  been  impeached.  Had  he,  as  guardian 
for  any  other  person,  secured  a  debt  under  the  same  circum- 
stances, the  helpless  infancy  of  the  ward  would  te>t  have 
tainted  the  transaction  with  fraud.  The  connexion  between 
the  parties  may  excite  suspicion,  may  justify  a  more  scrutini- 
zing investigation  of  aU  the  circumstances;  but  if  the  result  of 
this  investigation  be,  as  we  think  it  is,  that  the  conveyance 
was  in  payment  of  a  debt  of  the  most  sacred  obliga^^'on,  a  debt 
which  a  conscientious  debtor  ought  to  have  paid,  it  ib  valid  in 
law.  The  consideration  mentioned  in  the  deed,  is  three  hun- 
dred and  fifty  dollars,  and  it  is  not  suggested  that  the  lot  was 
worth  more  than  that  sum. 

This  deed  could  pass  only  the  interest  of  William  Jones. 
But  it  purported  to  convey  the  interest  of  both  partners.  The 
presumption  arising  jfrom  the  language  of  the  deed  and  the 
connexion  between  the  parties,  that  the  land  was  considered  as 
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an  article  of  merchandize,  and  saf^poeed  to  be  conveyed  as 
such  an  article,  is  strengthened,  if  not  confirmed  by  t^;e  deed 
of  confirmation  afterwards  made  by  Michael  Jones,  the  other 
partner  and  joint  owner  of  the  lot,  and  by  his  deposition  which 
states  that  the  purchase  was  made  by  William,  the  acting 
partner,  who  directed  the  conveyance  to  be  made  to  the  firm. 

This  being  the  title  of  Thomas  Doyle,  Jmi.,  we  tjre  next  to 
inquire  whether  it  has  descended  on  Belinda,  the  plaintiff  in 
the  original  suit,  and  his  sister  on  the  part  of  the  mother. 

The  pkuntifib  make  two  objections  to  her  title. 

1st.  That  she  was  not  bom  in  lawful  wedlock,  and  was 
therefore  incapable  of  taking  lands  by  descent. 

2d.  That  if  legitimate,  she  could  not  inherit  this  from  her 
half  brother;  because  she  is  not  of  the  blood  of  the  first  pur- 
chaser. 

1.  Belinda  was  the  daughter  of  James  and  Margaret  Brad- 
ford. Several  witnesses  testify  that  they  lived  together  as 
man  and  wife,  acknowledged  each  other  in  that  character, 
and  were  reputed  to  be  lawfully  married.  The  will  made  by 
Mr  Bradford,  after  being  mortally  wounded,  bequeathes  ime 
half  of  his  estate  to  his  wife,  Margaret  Bradford,  **  now  preg- 
nant;'' and  the  other  half  to  his  child  ^*of  which''  she  was 
then  pregnant 

To  this  testimony  the  appellant  opposes  some  rumours  that 
they  were  married  by  a  mOitary  ofilcer,  a  person  not  authorized 
to  perform  the  ceremony. 

We  cannot  hesitate  on  this  question.  Belinda  Bradford,  the 
child  mentioned  in  the  will  of  her  father;  must  unquestionably 
be  considered  as  legitimate. 

S.  It  is  alleged  that  she  could  not  inherit  this  lot,  unless 
Thomas  Doyle,  Jun.  died  hefore  the  enactment  of  a  law  which 
limited  the  inheritable  capacity  of  the  half  blood  to  the  blood 
ci  the  first  purchaser;  and  the  appellants  insist  that  this  &ct  is 
not  proved. 

The  court  has  not  inquired  into  it,  because  Thomas  Doyle, 
Jun.  is  himself  the  first'  purchaser,  and  may  transmit  the  lot  to 
his  half  sister,  whether  on  the  part  of  the  fiither  or  mother. 
The  plaintiff  Belinda  then  succeeds  to  all  the  rights  of  Tho- 
mas Doyle,  JuiIp  in  the  lot  in  controversy* 
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We  are  next  to  inquire  how  those  rightd'  are  affected  by  the 
title  of  the  appellants. 

Charles  Yattier,  the  appellant,  claims  under  a  sale  made  in 
I8OS9  by  the  sheriff  of  Hamilton  county,  by  virtue  of  an  exe- 
cution issued  on  a  judgment  obtained  against  Thomas  Doyle, 
which  he  says  was  levied  on  lot  No.  86.  At  this  sale  he 
alleges  that  he  was  the  highest  bidder,  and,  as  such,  became 
the  purchaser.  The  sheriff  made  the  deed  on  the  14th  of 
July  1828.     The  consideration  expressed  is  ninety  dollars. 

The  appellees  do  not  admit  the  fact  that  this  lot -was  really 
sold  as  the  property  of  Thomas  Doyle.  The  testimony,  which 
would  seem  to  be  conclusive,  that  this  lot  was  sold  as  alleged 
by  Yattier,  is  repelled  by  circumstances  of  great  weight.  But, 
admitting  this  fact  to  be  completely  established,  its  influence 
in  the  cause  is  countervailed  by  the  circumstance  that  Thomas 
Doyle  had  no  semblance  of  title  in  law  or  equity  to  the  lot  on 
which  the  execution  was  levied.  The  deed  of  William  Jones, 
in  the  name  of  William  and  Michael  Jones,  conveying  the  lot 
to  Thomas  Doyle,  Jun.,  was  recorded  in  March  1800.  If  per- 
sons were  not  bound  to  notice  this  deed  because  the  title  of 
Jones  did  not  appear  on  the  record,  still  there  was  no  trace  of 
title  from  any  person  whatever  to  Thomas  Doyle.  This  sale, 
then,  was  totally  unauthorized,  and  could  convey  nothing. 
No  title  being  in  Yattier,  he  could  convey  none  to  Fiadley. 
If  then,  at  any  time  before  the  deed  from  Garrison  to  Findley, 
a  controversy  had  arisen  respecting  the  title  to  this  lot  between 
the  heirs  of  Thomas  Doyle,  Jun.  and  Charles  Yattier  or  his 
yi^ndee,  each  claiming  a  conveyance  of  the  legal  title,  the  de- 
cision must  have  been  in  favour  of  Doyle's  heirs.  They  had, 
if  not  the  legal  right,  a  complete  equitable  title,  to  which  no 
single  objection  could  be  made. 

Was  the  conveyance  from  Garrison  to  Findley  made  under 
circumstances  which  ought  to  defeat  this  title  1 

Charles  Yattier  having  become  largely  indebted  to  James 
Findley,  this  lot  with  other  property  is  said  to  have  been  trans- 
ferred to  him  in  1807,  in  part  saGsiaction  of  the  debt  The 
conveyance,  if  any  was  made,  is  not  adduced ;  nor  have  we 
any  satisfactory  evidence,  if  one  was  made,  that  it  included 
this  lot.    It  is  not  pretended  that  any  money  was  paid  in  con-* 
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sequence  of  this  arrangement  Some  considerable  time  after 
it,  Findley,  having  become  fully  apprized  of  the  defect  in  his 
title,  and  cf  the  conveyance  to  Thomas  Doyle,  Jun.,  applied 
to  €rarrison,  and,  in  1815,  obtained  a  conveyance  from  him. 
He  afterwards  conveyed  this  property  to  Yattier.  If  Yattier 
can  now  be  deemed  a  purchaser  without  notice,  his  title  cannot 
be  disturbed. 

It  is  not  alleged  that  either  Yattier  or  Findley  was  without 
knowledge  of  the  rights  of  the  appellees  when  the  legal  title 
was  acquired.  It  is  contended  that  they  acquired  the  property 
and  paid  the  purchase  money  without  this  knowledge,  and 
might  therefore  conscientiously  protect  themselves  by  getting 
in  the  lege!  estate. 

Let  this  allegation  be  examined. 

In  1802  Yattier  purchased  the  title  of  Thomas  Doyle,  the 
elder,  who  had  no  title  whatever.  Whether  he  knew  that  a 
conveyance  had  been  made  to  Thomas  Doyle,  the  younger,  or 
not,  is  immaterial.  He  could  acquire  nothing.  The  principle 
eodeat  emptor  is  completely  applicable. 

The  rules  respecting  a  purchaser  without  notice  are  framed 
for  the  protection  of  him  who  purchases  a  legral  estate  and 
pays  the  purchase  money  without  knowledge  of  an  outstanding 
equity.  They  do  not  protect  a  person  who  acquires  no  sem- 
blance of  title.  They  apply  fully  only  to  the  purchaser  of  the 
legal  estate.  Even  the  purchaser  of  an  equity  is  bound  to 
take  notice  of  any  prior  equity.  Yattier's  original  purchase, 
then,  cannot  avail  him,  because  he  was  bound  to  notice  the 
equity  of  Doyle.  But  there  is,  we  think,  much  reason  to  be- 
lieve that  he  had  actual  notice  of  that  equity;  or,  at  any  rate, 
was  informed  of  circumstances  which  ought  to  have  led  to  such 
inquiry  as  would  have  obtained  full  notice. 

The  title  of  Garrison,  under  whom  Doyle  was  supposed  to 
claim,  is  presumed  by  the  law  to  have  been  known  to  Yattier. 
He  ought  to  have  inquired  into  it.  In  his  answer,  he  says, 
*^  he  has  been  informed  and  believes  that  some  kind  of  a  con- 
tract was  made  by  the'said  Abraham  Garrison  with  William 
and  Michael  Jones  for  the  sale  to  them  of  the  lot  aforesaid.'* 
He  does  not  state  the  time  when  this  information  was  obtained, 
nor  is  there  any  reason  to  believe  that  it  was  subseque  t  to  his 
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purchase.  He  also  admits  his  informatioir  and  belief  that  W. 
and  M.  Jones  sold  their  right  to  Thomas  Doyle  the  eldery 
who  paid  them  the  full  consideration  for  the  same,  and  took 
in  his  own  right,  and  in  the  right  of  his  son.  He  does  not 
say  when  this  information  was  obtained.  He  says  he  had  no 
other  knowledge  of  the  title  of  Thomas  Doyle  to  the  lot  than 
its  being  called  his,  and  being  sold  as  his.  These  circumstan- 
ces lead,  to  the  opinion  that  this  information  was  received  an- 
terior to  his  purchase. 

In  so  small  a  society  as  was  then  settled  in  Cincinnati,  it  is 
not  probable  that  the  title  of  Thomas  Doyle  the  son,  which 
was  of  record,  should  have  been  unknown.  It  would,  most 
probably,  be  the  subject  of  conversation.  But  be  this  as  it 
may,  a  purchaser  was  bound  to  make  inquiries  from  Garrison. 
Had  the  lot  been  sold  as  the  property  of  Garrison,  fiill  notice 
of  the  equity  of  Jones  and  of  Doyle  would  be  required  to  de- 
feat the  rights  of  the  purchaser ;  but,  being  sold  as  the  property 
of  Thomas  Doyle,  Ben.,  the  purchaser  was  bound  to  inquire 
into  his  title.  In  making  these  inquiries,  Yattier,  if  he  then 
possessed  a  knowledge  of  the  sale  to  Jones;  and  if  he  did  not, 
he  ought  to  have  been  more  explicit  in  his  answer;  should  have 
searched  for  a  conveyance  from  Jones  to  Doyle.  He  must 
have  found  one  from  Jones  to  Thomas  Doyle,  Jun.  Under 
these  circumstances,  Yattier  ought  to  have  taken  notice  of  the 
prior  equity  of  Doyle.  If  he  did  not,  he  is  chargeable  with 
negligence. 

But  it  has  been  argued,  that  Findley  purchased  what  he 
supposed  to  be  a  legal  title,  and  might  protect  himself  after 
discovering  his  mistake. 

Several  answers  have  been  given  to  this  argument 

The  lot  was  understood  to  have  been  sold  as  the  property  of 
Thomas  Doyle,  Sen.,  and  the  sherififs  deed  to  Yattier  stated  it 
to  be  sold  as  the  property  of  John  C.  Symmes,  ipider  an  exe- 
cution against  him.  Symmes  had  no  title.  If  it  was  actually 
sold  as  the  property  of  T.  Doyle,  Sen.,  he  could  show  no  sem- 
blance of  title.  James  Findley,  therefore,  was  bound  to  know 
that  he  received  from  Yattier  a  property  to  which  the  vendor 
had  no  other  right  than  was  given  by  possession.  He  was, 
consequently,  bound  to  take  notice  of  all  existing  equities,  and 
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could  not  maintain  his  poesesedon  against  tbem.  Had  he  been 
about  to  make  a  purchase,  he  must  have  examined  the  title  of 
Yattier,  and  must  have  discovered  that  he  had  none.  Upon 
such  examination,  the  deed  from  Jones  could  scarcely  have 
escaped  his  notice. 

Fhidley  had  paid  no  money  for  the  lot  The  character  of 
the  transaction  between  Yattier  and  himself  is  not  explained. 
A  new  arrangement  of  all  their  affairs  appears  to  have  taken 
place,  by  which  this  lot  was  returned.  Previous  to  this  new 
arrangement,  he  had  full  notice  of  the  title  of  the  appellees, 
and  with  this  notice  purchased  from  Garrison  at  a  great  under- 
value. It  is  not  alleged,  nor  can  we  presume  that  he  was 
driven  to  this  purchase  as  the  only  refuge  to  protect  himself 
from  loss.  Had  such  an  allegation  been  made,  it  would  re- 
quire an  examination  of  the  contract  and  transactions  between 
himself  and  Yattier ;  but  it  is  not  made. 

Upon  a  full  consideration  of  all  the  circumstances  under 
which  Findley  bought  from  Garrison,  we  cannot  consider  him 
as  entitled  to  that  protection  which  a  court  of  equity  affords  to 
a  man  who  purchases  a  legal  title  and  pays  the  purchase 
money,  without  notice  of  an  equity  existing  against  the  {pro- 
perty which  had  been  sold  to  him.  At  the  time  of  acquiring 
the  legal  title,  he  had  full  notice  of  the  equity  of  the  appellees ; 
and  we  do  not  think  he  has  shown  himself  to'  have  bean  placed 
in  a  situation  which  would  justify  his  procuring  a  conveyance 
from  Garrison.  If  he  was  not  himself  protected  against  the 
equity  of  Doyle's  representatives,  he  could  communicate  no 
protection  to  Yattier,  who  had  himself  full  notice. 

The  conveyance  to  Lytle,  and  the  reconveyance  front  him, 
cannot  a0ect  the  case,  because  no  money  was  paid. 

I^  then,  the  case  of  the  appellees  had  been  correctly  stated 
in  their  bill,  we  should  have  thought  them  entitled  to  the  relief 
for  which  they  prayed.  But  it  was  not  correctly  stated.  The 
bQl  sets  forth  a  title  in  Belinda,  the  wife,  of  Thomas  8.  Hinde, 
by  direct  descent  from  her  brother  to  herself  and  insists  on  this 
title. 

The  answer  resists  the  claim  because  the  land  had  been 
conveyed  by  the  plaintifls,  before  the  institutioin  of  their  suit, 
YoL.  YII.— »  K 
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to  Alexander  Cummings.  The  plaintiffs,  in  their  replication, 
admit  the  execution  of  the  deed  to  Cummings,  but  aver  that  it 
was  made  in  trust  to  reconvey  the  same  rights  to  the  said 
Thomas,  to  be  held  by  him  in  trust  for  the  use  and  benefit  of 
the  said  Belinda  and  her  heirs,  and  to  enable  the  said  Thomas 
the  more  conveniently  to  manage,  litigate  and  protect  the  said 
rights;  and  that  the  said  Alexander  Cummings  did  afterwards, 
in  execution  of  the  said  trust,  make  a  deed  to  the  said  Thomas, 
which  is  recorded  in  the  proper  county.  The  deed  referred  to 
is  exhibited,  but  expresses  no  trust  for  the  wife  and  her  heirs. 

.Will  the  rules  of  the  court  of  chancery  permit  this  departure 
in  the  replication  from  the  statements  of  the  bill? 

It  is  well  settled  that  a  decree  must  conform  to  the  allega- 
tions of  the  party,  as  well  as  to  his  proofs.  The  answer,  sup- 
ported as  it  is  by  the  deed  to  Cummings,  would  have  put  the 
plaintiffs  out  of  court,  had  they  not  made  a  new  case  in  their 
replication.  Ought  not  this  case  to  have  been  made  in  their 
bill,  and  can  the  omission  to  make  it  be  supplied  by  averments 
in  the  replication? 

The  act  for  reg^ating  processes  in  the  courts  of  the  United 
States,  vol.  2,  p.  299,  enacts,  that  ^^the  forms  and  modes  of 
proceedings''  in  courts  of  equity  and  in  those  of  admiralty  and 
maritime  jurisdiction,  shall  be  ^^  according  to  the  principles, 
rules  and  usages  which  belong  to  courts  of  equity  and  to  courts 
of  admiralty  respectively,  as  contradistinguished  from  courts  of 
common  law ;"  subject,  however,  to  such  alterations,  &c. 

This  act  has  been  generally  understood  to  adopt  the  princi- 
ples, rules  and  usages  of  the  court  of  chancery  ot  England. 
By  the  principles,  rules  and  usages  of  that  court,  the  plaintiffs, 
in  such  a  case  as  this,  must  have  amended  their  bill.  2  Mad. 
Ch.  276,  286;  Mitf.  PI.  256.  They  could  not  have  been  per- 
mitted to  make  a  new  case  in  their  replication. 

The  act  permits  this  court  to  prescribe  rules  forihe  practice 
of  the  circuit  courts.  Rules  have  been  prescribed  in  pursuance 
of  this  power,  but  they  allow  a  special  replication  to  be  filed 
only  with  leave  of  the  court  This  replication  was  filed  ^th- 
out  leave,  and  is  consequently  not  saved  by  the  rule.  We 
think  it  obviously  proper  that  the  real  case  should  have  been 
stated  in  the  bill,  and  that  the  decree  ought  not  to  have  been 
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pronounced  in  the  actual  state  of  the  pleadings.  For  this  fault 
we  are  of  opinion  that  the  decree  ought  to  be  reversed,  and  the 
cause  remanded,  with  directions  to  permit  the  plaintifb  to 
amend  their  bill. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  .of  the  United  States  for  the  dis- 
trict of  Ohio^  and  was  argued  by  counsel:  on  consideration 
whereof,  this  court  is  of  opinion,  that  to  entitle  themselves  to 
the  decree  which  was  pronounced  in  their  favour,  the  plaintifis 
in  the  circuit  court  ought  to  have  stated  their  case  truly  in 
their  bill  as  it  now  appears  on  the  record,  and  that  after  the 
amended  answer  was  filed,  showing  the  deed  from  Thomas  S. 
Hinde  and  Belinda  his  wife  to  Alexander  Cumioiings,  the 
plaintiffs  ought  to  have  obtained  leave  to  amend  their  bill,  so 
as  to  introduce  into  it  the  reconveyance  from  Alexander  Cum- 
mings  to  Thomas  S.  Hinde,  on  the  trusts  agreed  on  between 
the  parties,  instead  of  alleging  this  new  matter  in  their  repli- 
cation. This  court  is  further  of  opinion  that  the  circuit  court 
ought  not  to  have  pronounced  its  decree,  and  that  for  this 
cause  the  decree  ought  to  be  reversed,  and  is  hereby  reversed^ 
so  far  as  it  directs  a  conveyance  to  be  made  by  the  appellant, 
Charles  Tattler,  and  the  cause  is  remanded  to  the  circuit  courts 
with  directions  to  permit  the  plaintifis  to  amend  their  bill. 
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Charles  A.  Davis,  Con sul-Oeneral  or  the  King  or  Six- 

ONT,  PLAINTirr  IN   ERROR  V.  ISAAC   PACKARD,  HeNRT  DiS- 

DiER.  AND  William  Murpht,  detendants. 

The  record  of  the  proceedmgs  in  tfaii  caie,  brought  up  with  the  writ  of 
error  to  the  court  for  t|ie  correction  of  eirort  of  the  state  of  New  Tork» 
■bowed  that  the  suit  was  commenced  in  the  supreme  court  of  the  state  of 
New  Torky  and  that  the  phuntiff  in  errors  who  was  consul-general  of  the 
king  of  Saxonjy  did  ndt  plead  or  set  up  hb  exemption  from  such  suit  in 
the  supreme  courti  but,  on  the  cause  being  carried  up  to  the  court  for  the 
correction  of  errors,  this  teatter  was  assigned  for  error  in  fact  i  notwith- 

.  standing  which,  the  court  of  errors  gare  judgment  against  the  plaintiff  in 
error.  The  court  of  errors  of  New  York  haying  decided,  that  the  charac^ 
ter  of  consul  did  not  exempt  the  plaintiff  in  error  fix>m  being.sued  in  the 
state  court,  the  Judgment  of  the  court  of  errors  was  rerersed. 

As  an  abstract  question,  it  b  difficult  to  understand  on  what  ground  a  state 
court  can  claim  jurisdiction  of  ciril  suits  against  foreign  consuls.  By  the 
constitution,  the  ju  licial  power  of  the  United  States  extends  to  all  cases 
affecting  ambassad  irs,  other  public  ministers  and  consuls  i  and  the  judi- 
dary  act  of  1789  gi^es  to  the  district  courts  of  the  United  States,  eaxlu- 
jjse^  ofthit  eourU  of  the  eeveral  tiaietf  jurisdiction  of  all  suits  against  con- 
suls and  nce-consuls^  except  far  certain  offences  enumerated  in  the  act 

It  has  been  repeatedly  ruled  in  this  court,  that  the  court  can  look  only  to 
the  record  to  ascertain  what  was  decided  in  the  court  below. 

Matter  asngned  in  the  appellate  court  as  error  in  &et,  nerer  appears  upon 
the  record  of  the  inferior  court  i  if  it  did,  it  would  be  error  in  law.  The 
whole  doctrine  of  allowing  in  the  appellate  court  the  assignment  of  error 
in  fiict,  grows  out  of  the  circumstance  that  such  matter  does  not  appear 
on  the  record  of  the  inferior  court 

If  a  consul,  being  sued  in  a  state  court,  omits  to  plead  his  privilege  of  ex- 
emption from  the  suit,  and  afterwards,  on  remoTing  the  judgment  of  the 
inferior  court  to  a  higher  court  by  writ  of  error,  claims  the  prhrilege, 
such  an  omisrion  is  not  a  waiver  of  Uie  privilege.  If  this  was  to  be  viewed 
merely  as  a  personal  privilege,  there  might  be  grounds  for  such  a  con- 
durion,  but  it  cannot,  be  so  considered  i  it  is  the  privilege  of  the  country 
or  government  which  the  consul  represents.  Tliis  is  the  ligbt  in  which 
foreign  ministers  are  considered  by  the  law  of  nations  i  and  our  constitu- 
tion and  law  seem  to  put  consuls  on  the  same  footing  in  this  respect. 

If  this  privilqpe  or  exemption  was  merely  personal,  it  can  hardly  be  sup- 
posed that  it  would  have  been  thought  sufficiently  important  to  require  a 
special  provision  in  the  constitntibn  and  laws  of  the  United  States. 
Higher  considerations  of  public  poHey,  doubtless^  led  to  the  provision. 
It  was  deemed  fit  and  pfoper,  that  the  courts  of  the  govermneBt  with 
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vhich  rested  the  regulation  of  foreign  iotercotuie,  should  have  cogoiance 
of  fuiti  against  the  representatiTes  of  such  foreign  govemments. 

The  action  in  the  supreme  court  of  New  York  against  the  defendant,  was 
on  a  recognizance  of  bail,  and  it  was  contended  that  this  was  not  an  ori- 
ginal proceeding,  but  the  continuance  of  a  suit  rightfully  brought  against 
one  who  was  answerable  to  the  jurisdiction  of  the  court  in  which  it  was 
instituted,  and  in  which  the  plaintiir  in  error  became  special  bail  for  the 
defendant  i  and  therefore  the  act  of  congress  did  not  apply  to  the  case. 

.  Held,  that  the  act  of  congress  being  general  in^  its  terms,  extending  to  all 
suits  against  consul^  h  app^Jied  to  this  suit. 

A  suit  on  a  recognisance  of  bail  is  an  original  proceeding.  A  scire  fiicias 
upon  a  judgment,  is  to  some  purpoies  only  a  continuation  of  the  former 
suit    But  ai\.action  of  debt  on  a  judgment  is  an  original  suit. 

An  action  of  debt  on  a  recognizance  of  bail  may  be  brought  in  a  different 
ccurt  from  that  in  which  the  original  proceedings  were  commenced. 

ERR'OR  to  the  court  for  the  correction  of  errors  of  the  state  of 
New  York. 

The  defendants  in  error,  Isaac  Packard  and  others,  insti- 
tuted a  suit  in  the  supreme  court  of  judicature  of  the  state  of 
New  York  against  Isaac  Hii}  and  Ralph  Haskins;  and  at 
August  term  18S4  of  that  court,  Charles  A.  Davis,  the  plain- 
tiffin  error,  entered  into  a  recognizance  as  special  bail  of  IsAac 
Hill.  Judgment  having  been  obtained  against  the  defendant, 
Isaac  Hill,  in  that  suit,  the  plaintiffi  in  the  same,  Isaac  Pack- 
ard and  others,  brought  an  action  of  debt  on  the  recognizance 
^in  the  same  court,  against  Charles  A.  Davis,  as  bail,  to  Janu- 
ary term  1830. 

To  this  action  Mr  Davis  appeared  by  attorney,  and  upon 
several  issues  of  fact  and  in  law  judgment  was  rendered  against 
him,  at  May  term  of  the  court,  for  four  thousand  five  hundred 
and  thirty-eight  dollars  and  twenty  cents  debt,  .and  four  hun- 
dred and  sixty-nine  dollars  and  nine  cents  damages  and  costs. 
Upon  this  judgment  Mr  Davis  prosecuted  a  writ  of  error  to  the 
court  for  the  correction  of  errors  for  the  state  of  New  York. 

In  the  court  for  the  correction  of  errors,  the  plaintiff  assigned 
as  error,  *^  that  he,  the  said  Charles  A.  Davis,  at  the  tiipe  of 
the  commencement  of  the  suit  of  the  said  Isaac  Packard, 
Henry  Disdier  and  Williain  Murphy  against  him  the  said 
Charles  A.  Davis,  was,  and  ever  since  hath  continued  to  be, 
and  yet  is,  consul-general  of  his  m&jesty  the  king  of  Saxony, 
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in  the  United  States,  duly  adipitted  and  approved  as  such  by 
the  president  of  the  United  States.  That  being  such,  he  ought 
not,  according  to  the  constitution  and  law  of  the  Unijted  States, 
to  have  been  imi^eaded  in  the  said  supreme  court,  but  in  the 
district  court  of  the  United  States  for  the  southern  district  of 
New  York,  or  in  some  other  district  court  of  the  said  United 
States;,  and  that  the  said  supreme  court  had  not  jurisdiction, 
and  ought  not  to  have  taken  to  itself  the  cognizance  of  the 
said  cause :  therefore,  in  that  there  is  manifest  error.  And  this 
he,  the  said  Charles  A.  Davis,  is  ready  to  verify :  wherefore,  he 
prays  that  the  judgment  aforesaid,  for  the  error  aforesaid,  may 
be  revoked,  annulled,  and  altogether  held  for  nothing,  and  that 
he  may  be  restored  to  all  things  which  he  hath  lost  by  occa- 
sion of  the  judgment  aforesaid." 

To  this  assignment  of  enors  the  defendants  in  the  court  for 
the  correction  of  errors  filed  the  following  plea. 

*^  And  the  ^d  Isaac  Packard  and  others,  defendants  in  error, 
before  the  president  of  the  senate,  senators^  and  chancellor  of 
the  state  of  New  York,  in  the  court  for  the  correction  of  errors, 
at  the  city  hall  of  the  city  of  New  Yort^  by  David  Dudley 
Field,  their  attorney,  come  and  say,  that  there  is  no  enor  in 
the  record  and  proceedings  aforesaid,  nor  in  the  giving  of  the 
judgment  aforesaid;  because  they  say,  that  it  no  where  appears 
by  the  said  record,  proceedings  or  judgment,  that  the  said 
Charles  A.  Davis  ever  was  consul  of  the  king  of  Saxony;  and 
they  pray  that  the  said  court  for  the  correction  of  errors  may 
proceed  to  examine  the  record  and  proceedings  aforesaid,  and 
the  matters  aforesaid  above  assigned  for  error,  and  that  the 
judgment  aforesaid  may  be  in  all  things  afllrmed.  But  because 
the  court  aforesaid  is  not  yet  advised  what  judgment  to  give  of 
and  concerning  the  premises,  a  day,  therefore,  is  givei^  to  the 
said  parties  here,  wheresoever,  &c.  to  hear  their  judgment 
thereon,  for  that  the  said  court  is  not  yet  advised  thereof." 

^^  Whereupon,  the  said  court  for  the  correction  of  errors,  after 
having  heard  the  counsel  for  both  parties,  and  diligently  ex- 
amined and  fully  understood  the  causes  assigned  for  error,  and 
inspected  the  record  and  process  aforesaid,  did  order  and  ad- 
judge, that  the  judgment  of  the  supreme  court  be  in  all  things 
affirmed;  that  the  plaintiff  take  nothing  by  bis  writ,  and  that 
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the  defendants  go  without  day;  that  the  defendants  in  error 
recover  against  the  plaintiff  in  error  their  double  costs  in  de- 
fending the  writ  of  error  in  this  cause,  to  be  taxed,  and  also 
interest  on  the  amount  recovered,  by  way  of  damages,  and 
that  the  record  be  remitted,  &c. 

*^  Therefore  it  is  considered  by  the  said  court  for  the  correction 
of  errors,  that  the  judgment  of  the  supreme  court  aforesaid, 
be,  and  the  same  is  hereby  in  all  things  affirmed.  It  is  fur- 
ther considered  that  the  said  defendants  in  error  recover 
against  the  plaintiff  in  error  their  double  costs,  according  to 
the  statute  in  such  case  made  and  provided,  to  be  taxed  in  de- 
fending the  writ  of  error  in  this  cause,  and  also  interest  on  the 
amount  recovered,  by  way  of  damages.  And  hereupota,  the 
record  aforesaid,  as  also  the  proceedings  aforesaid  in  this  same 
court  for  the  correction  of  errors  in  the  premises  had,  are  to  the 
said  8ui»eme  court,  wheresoever  the  same  may  be  held,  remit- 
ted, tc.** 

Upon  this  judgment,  Mr  Davis  brought  the  case  before  this 
court  by  a  writ  of  error. 

'At the  January  term  1882,  the  counsel  for  the  defendanUi 
in  the  writ  of  error,  Mr  R.  Sedgwick,  moved  to  dismiss  the 
writ  of  error  for  want  of  jurisdiction.  Mr  White  having  ap- 
peared for  the  plaintiff  in  error,  the  motion,  after  argument, 
was  dismissed.     6  Peters's  Reports,  41. 

The  case  now  came  on  for  argument  on  the  following  points, 
presented  for  the  consideration  of  the  court,  by  Mr  White,  for 
the  plaintiff  in  error. 

1.  The  plaintiff  in  error  being  a  foreign  consul,  the  supreme 
court  of  New  York  had  no  jurisdiction  of  the  case. 

2.  The  defect  of  the  jurisdiction  was  not  cured  by  appearing 
and  pleading  to  the  action. 

3.  The  court  for  the  correction  of  errors  in  New  York  erred 
in  not  receiving  the  plea  of  the  plaintiff  in  error,  and  in  giving 
a  judgment  against  him. 

4.  The  judgment  of  the  court  for  the  correction  of  errors, 
being  the  highest  court  of  the  state,  and  against  the  rights, 
privilege  and  exemption  claimed  by  a  consul,  ought  to  be  re- 
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versed  and  set  aside ;  because  it  was  in  violation  of  the  ccmsti- 
tution  and  laws  of  the  United  States. 

Mr  White  cited,  6  Peters,  45;  2  Laws  of  New  York,  166, 
601 ;  1  Binney,  138 ;  6  Wheat  558 ;  12  John.  4d8,  469  ; 
4  Wash.  C.  C.  Rep.  482 ;  S  DaU.  475;  9  East,  447;  2  Pe- 
ters, 157;  S  Peters,  202,  207. 

To  show  that  the  action  of  debt  on  a  recognizance  of  bail 
was  an  original  suit,  he  cited,  3  PetersdorTs  Abridg.  210 ; 
3Salk.  205;  4  Term  Rep.  355;  2  Saunders,  71,  a.;  Tidd's 
Pract  1099 ;  2  Archbold's  Pract  86 ;  2  Marsh.  232 ;  1  Dow. 
andRyi.  126;  4Eng.  Com.  Law  Rep.  360;  16  Eng.  Com. 
Law  Rep.  126;  18  Eng.  Com.  Law  Rep.  212;  1  Chitty^s 
Rep.  713;  7  John.  318 ;  9  John.  80 ;  12  John.  459  ;  13  John. 
424. 

Mr  R.  Sedgwick  submitted  to  the  court  a  printed  argument 
for  the  defendants  in  error,  in  which  the  following  points  were 
urged  for  the  consideration  of  the  court 

1.  The  court  of  errors  had  not  jurisdiction  of  the  question 
raised  by  the  writ  of  error  to  this  court 

2.  No  decision  was  made  by  that  court  upon  any  question 
mentioned  in  the.  twenty-fifth  section  of  the  judiciary  act. 
Cited,  Tidd's  Pract.  1055, 1056 ;  3  Wend.  180 ;  2  Cowen,  50; 
2  Wend.  145;  4  Wend.  179 ;  5  Revisors*  Reports,  69. 

The  suit  below  having  been  on  a  recognizance  of  bail,  was 
properly  brought  in  the  supreme  court.  Cited,  3  Maule  and 
Sel.  385,  386 ;  6  T.  R.  365  ;  1  Mason,  436 ;  3  DaU.  475. 

The  recognizance  of  bail  is  the  commencement  of  the  pro- 
ceedings in  regard  to  the  bail.  The  court  then  had  jurisdiction 
over  the  defendant,  it  not  appearing  that  he  was  then  consul-; 
and  this  jurisdiction  could  not  be  taken  away  by  any  subse- 
quent appointment  of  defendant  as  consul.  Cited,  4  Wash. 
C.  C.  R.  482;  3  DaU.  475. 

The  defendant  below  should  have  pleaded  to  the  jurisdiction. 
Cited,  Bac.  Ab.  tmt  K.  5;  HiUs  v.  Martin,  19  John.  33; 
Mad.  and  Geld.  375 ;  6  Wend.  329 ;  1  Peters,  498. 

Mr  Justice  Thompson  deUvered  the  opinion  of  the  Court. 
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The  writ  of  error  in  this  case  brings  up  for  review,  a  judg- 
ment recovered  against  the  plaintiff  in  error  in  the  court  for 
the  correction  of  errors,  in  the  state  of  New  York.  The  case 
was  before  this  court  at  the  last  term  (G  Peters,  41),  on  a  mo- 
tion to  dismiss  the  writ  of  error  for  want  of  jurisdiction.  This 
court  sustained  its  jurisdiction  under  the  twenty-Qfth  section  of 
the  judiciary  act,  on  the  ground  that  the  decision  in  the  state 
court  was  against  the  exemption  set  up  by  the  plaintiff  in 
enor ;  viz.  that  he  being  consul-general  of  the  king  of  Saxony 
in  the  United  States,  the  state  court  had  not  jurisdiction  of  the 
suit  against  him.  The  principal  difSculty  in  this  case  seem^ 
to  grow  out  of  the  manner  in  which  the  exemption  set  up  by 
the  plaintiff  in  error,  was  brought  under  the  consideration  of 
the  state  court,  and  in  a  right  understanding  of  the  ground  on 
which  the  court  decided  against  it. 

As  ah  abstract  question,  it  is  diflScult  to  understand  on  what 
ground  a  state  court  can  claim  jurisdiction  of  civil  suits  against 
foreign  consuls.     By  the  constitution,  the  judicial  power  of 
the  United  States  extends  to  all  cases  affecting  ambassadors, 
other  public  ministers,  and  consuls,  Ac.     And  the.  judiciary 
act  of  1789  (2  Laws  U.  S.  sec.  9)  gives  to  the  district  courts  of 
the  United  States,  excluHvely  of  the  courts  of  the  several  stales^ 
jurisdiction  of  all  suits  against  consuls  and  vice-consuls,  except 
for  certain  offences  mentioned  in  the  act.     The  record  sent  up 
with  the  writ  of  error  in  this  case,  shows  that  the  suit  was 
commenced  in  the  supreme  court  of  the  state  of  New  Tork ; 
and  that  the  plaintiff  in  error  did  not  plead  or  set  up  his  ex- 
emption in  that  court,  but  on  the  cause  being  carried  up  to 
the  court  for  correction  of  errors,  this  matter  was  assigned  for 
error  in  fact ;  notwithstanding  which  the  court  gave  judgment 
against  the  plaintiff  in  error. 

It  has  been  argued  here,  that  the  exemption  might  have  been 
excluded  by  the  court  for  the  correction  of  errors,  on  the  ground 
that  it  was  waived  by  not  having  been  pleaded  in  the  supreme 
court  It  is  unnecessary  to  decide  definitively  whether,  if  such 
had  been  the  ground  on  which  the  judgment  of  the  state  court 
Bssied,  it  would  take  the  case  out  of  the  revising  power  of  this 
court  under  the  twenty-fifth  section  of  the  judiciary  act ;  for 
we  cannot  say,  judging  from  the  record,  that  the.  judgment 
Vol.  VII.— 2  L 
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turned  on  this  point ;  but,  on  the  contrary,  we  think  the  record 
does  not  warrant  any  such  conclusion. 

It  has  been  repeatedly  ruled  in  this  court,  that  we  can  look 
oidy  to  the  record  to  ascertain  what  was  decided  in  the  court 
b^low.  The  question  before  this  court  is,  whether  the  judg- 
ment was  correct,  not  the  ground  on  which  that  judgment  was 
given.  And  it  is  the  judgment  of  the  court  of  errors,  and  not 
of  the  supreme  court,  with  which  we  have  to  deal. 

Looking  then  to  the  record,  we  find  that  when  the  cause 
went  up,  upon  a  writ  of  error  from  the  supreme  court,  to  the 
court  for  the  correction  of  errors,  it  was  assigned  as  error  in 
fact,  that  Charles  A.  Davis,  before  and  at  the  time  of  com- 
mencing the  suit  against  him,  was,  and  ever  since  has  continu- 
ed to  be,  and  yet  is,  consul-general  of  his  majesty  the  king  of 
Saxony,  in  the  United  States,  duly  admitted  and  approved  as 
such  by  the  president  of  the  United  States. 

The  record  shows  no  objection  to  the  time  and  place,  when 
and  where  this  matter  was  set  up,  to  show  that  the  supreme 
court  of  New  York  have  not  jurisdiction  of  the  case.  The 
oidy  answ<^r  to  this  aiwignment  of  errors  is,  that  there  is  no 
error  in  the  record  and  proceedings  aforesaid,  nor  in  the  giving 
the  judgment  aforesaid,  becatue  U  no  where  anpean  by  the  reccriy 
proceedings  or  judgment,  that  the  said  Charles  A.  Davis  ever 
was  consul  of  the  king  of  Saxony. 

This  was  no  answer  to  the  assignment  of  errors.  It  was 
not  meeting  or  answering  the  matter  assigned  for  error.  It  is 
not  alleged  in  the  assignment  of  errors  that  it  does  appear,  by 
the  proceedings  or  judgment  in  the  supreme  court  of  New 
York,  that  Charles  A.  Davis  was  consul  of  the  king  of  Saxony. 

Matter  assigned  in  the  appellate  court,  as  error  in  fact,  never 
appears  upon  the  record  of  the  inferior  court;  if  it  did,  it  would 
be  error  in  law. 

Suppose  infancy  should  be  assigned  as  error  in  fact;  would 
it  be  any  answer  to  say,  that  it  no  where  appeared  by  the  re- 
cord, that  the  defendant  in  the  court  below  was  an  infant 

The  whole  doctrine  of  allowing  in  the  appellate  court  the 
assignment  of  error  in  fact,  grows  out  of  the  circumstance  that 
such  matter  does  not  appear  on  the  record  of  the  inferior  court 

But  the  answer  to  the  assignment  of  errors  prays  that  the 
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court  for  the  correction  of  errors  may  proceed  to  examine  the 
record  and  proceedings  aforesaid,  and  the  matten  afore$<nd  above 
Oiiigned  far  error. 

Under  this  informal  state  of  the  pleadings  in  the  court  for 
the  correction  of  errors,  how  is  this  court  to  view  the  record  1 
The  most  reasonable  conclusion  is,  that  the  court  disregarded 
matters  of  form,  and  considered  the  answer  of  the  defendants 
in  error  as  a  regular  joinder  in  error.  And  this  conclusion  is 
strengthened  when  we  look  at  the  form  of  the  entry  of  judg- 
ment **  Whereupon  the  said  court  for  the  correction  of  errors, 
after  having  heard  the  counsel  for  both  parties,  and  diligently 
examined  and  fully  understood  the  eaueee  assigned  far  errary* 
iic.  affirms  the  judgment. 

The  only  cause  assigned  for  error  was,  that  Charles  A.  Da- 
vis was  consul-general  of  the  king  of  Saxony ;  and  the  con- 
clusion must  necessarily  follow,  that  this  was  not,  in  the 
opinion  of  the  court,  a  sufficient  cause  for  reversing  the  judg- 
ment If  it  had  been  intended  to  say  it  was  not  error,  because 
not  pleaded  in  the  court  below,  it  would  probably  have  been  so 
said.  Although  this  might  not  perhaps  have  been  strictly 
technical,  yet  as  the  court  gave  judgment  on  the  merits,  and 
did  not  dismiss  the  writ  of  error,  it  is  reasonable  to  conclude, 
that  the  special  grounds  for  deciding  against  the  exemption 
set  up  by  the  plaintiff  in  error,  would  have  been  in  some  way 
set  out  in  the  affirmance  of  the  judgment 

If  any  doubt  or  difficulty  existed  with  respect  to  the  matters 
of  fact  set  up  in  the  assignment  of  errors,  the  court  for  the  cor- 
rection of  errors  was,  by  the  laws  of  New  York,  clothed  with 
ample  powers  to  ascertain  the  facts. 

The  statute  (2  Laws  N.  T.  601)  declares,  ^Hhat  whenever 
an  issue  of  fact  shall  be  joined  upon  any  writ  of  error  returned 
into  the  court  for  the  correction  of  errors,  and  whenever  any 
question  of  fact  shall  arise  upon  any  motion  in  relation  to  such 
writ  or  the  proceedings  thereon ;  the  court  may  remit  the  re- 
cord to  the  siq;>reme  court,  with  directions  to  cause  an  issue  to 
be  made  up  by  the  parties  to  try  such  question  of  fact,  at  the 
proper  circuit  court  or  sittings;  and  to  certify  the  verdict  there- 
upon 10  the  court  for  the  correction  of  errors.** 
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No  such  iasuG  having  been  directed,  we  must  necessarily 
ccmclude  that  uo  question  of  fact  was  in  dispute;  and  as  the 
record  contains  no  intimation  that  this  matter  was  not  set  up 
in  proper  time^  the  conclusion  would  seem  irresbtible,  that  the 
court  for  the  correction  of  errors  considered  the  matter  itself, 
set  up  in  the  fitssigimient,  as  insufScient  to  reverse  the  judg* 
menu  This  being  the  only  question  decided  in  that  court,  is 
the  only  question  to  be  reviewed  here :  and  viewing  the  re- 
cord in  this  light,  we  cannot  but  consider  the  judgment  of  the 
state  court  in  direct  opposition  to  the  act  of  congress,  which 
excludes  the  jurisdiction  of  the  state  courts  in  suits  against 
consuls. 

f 

But  if  the  question  was  open  for  consideration  here,  whether 
the  privilege  claimed  was  not  waived  by  omitting  to  plead  it 
in  the  supreme  court,  we  should  incline  to  say  it  if  as  not.  If 
this  was  to  be  viewed  merely  A  a  personal  privilege,  there 
might  be  grounds  for  such  a  conclusion,  but  it  cannot  be  so 
considered.  It  is  the  privilege  of  the  country  or  government 
which  the  consul  represents.  This  is  the  light  in  which  foreign 
minbteiB  are  considered  by  the  law  of  nations,  and  our  consti- 
tution and  law  seem  to  put  consuls  on  the  same  footing  in 
this  respect. 

If  the  privilege  or  exemption  was  merely  personal,  it  can 
hardly  be  supposed  that  it  would  have  been  thought  a  matter 
sufficiently  important  to  require  a  special  provision  in  the  con- 
stitution and  laws  of  the  United  States.  Higher  considerations 
of  public  policy  doubtless  led  to  the  provision.  It  was  deemed 
fit  and  proper  that  the  courts  of  the  government,  with  which 
rested  the  regulation  of  all  foreign  intercourse,  should  have 
cognizance  of  suits  against  the  representatives  of  such  foreign 
governments.  That  it  is  not  considered  a  personal  privilege 
in  England,  is  evident  from  what  fell  from  lord  EUenborough 
in  the  case  of  Marshall  v.  Critico,  9  East,  447.  It  was  a  motion 
to  discharge  the  defendant  from  arrest  on  common  bail  on  the 
ground  of  his  privilege  under  the  statute  7  Ann,  ch.  12,  as 
being  consul-general  from  the  Porte.  Lord  EUenborough  said, 
this  is  not  a  privilege  of  the  person,  but  of  the  state  he  repre- 
sents, and  the  defendant  having  been  divested  of  the  cliaracter 
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in  which  he  claims  that  privilege,  there  is  no  reason  why 
he  should  not  be  subject  to  process  as  other  persons;  and  the 
motion  was  denied  on  this  ground. . 

Nor  is  the  omission  to  plead  the  privilege  deemed  a  waiver 
in  England,  as  is  clearly  to  be  inferred  from  cases  where  appli* 
cation  has  been  n^e  to  discharge  the  party  from  execution,  on 
the  ground  of  privilege  under  the  statute  of  Ann,  which  is 
considered  merely  as  declaratory  of  the  law  of  nations;  and  no 
objection  appears  to  have  been  made,  that  the  privilege  was 
not  pleaded.    3  Burr.  1478,  1676. 

It  may  not  be  amiss  barely  to  notice  another  argument  which 
has  been  pressed  upon  the  court  by  the  counsel  for  the  defend- 
ants in  error,  although  we  think  it  does  not  properly  arise  upon 
this  record* 

It  is  said  the  act  of  congress  does  not  apply  to  this  case,  be- 
cause, being  an  action  upon  a  recognizance  of  bail,  it  is  not  an 
original  proceeding,  but  the  continuation  Of  a  suit  rightfully 
commenced  iu  a  state  court. 

The  act  of  congress  is  general,  extenduig  to  all  suits  against 
consuls;  and  it  is  a  little  difficult  to  maintain  the  proposition, 
that  an  action  of  debt  upon  recognizance  of  bail  is  not  a  suit. 

But  we  apprehend  the  proposition  is  not  well  founded ;  that 
it  is  not,  in  legal  understanding,  an  original  proceeding. 

It  is  laid  down  in  the  books,  that  a  scire  facias  upon  a  recog- 
nizance of  bail  is  an  original  proceedbig,  and  if  so,  an  action  of 
debt  upon  the  recognizance  is  clearly  so.  A  scire  facias  upon  a 
judgment  is,  to  some  purposes,  only  a  continuation  of  the  for- 
mer suit;  but  an  action  of  debt  on  a  judgment  is  an  original 
suit. 

It  is  argued,  that  debt  on  recognizance  of  bail,  is  a  continu- 
ation of  the  original  suit,  because,  as  a  general  rule,  the  action 
must  be  brought  in  the  same  court.  Although  this  is.  the 
general  rule,  because  that  court  is  supposed  to  be  more  compe- 
tent to  relieve  the  bail  when  entitled  to  relief,  yet,  whenever 
from  any  cause  the  action  cannot  be  brought  in  the  same  court, 
the  plaintiff  is  never  deprived  of  his  remedy,  but  allowed  to 
bring  his  action  in  a  different  court,  as  where  the  bail  moves 
out  of  the  jurisdiction  of  the  court.  This  is  the  settled  rule  in 
the  state  of  New  York ;  and  it  is  surely  a  good  reaspn  for  hriqjr- 
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ing  the  suit  in  another  court,  when  the  low  expressly  forUds 
it  to  be  brought  in  the  same  court  where  the  original  action 
was  brought  2  Wil.  Saund.  71,  a;  Tidd's  Practice,  1099, 
6th  ed.;  2  Archb.  Prac.  86,  book  S,  ch.  S;  7  Johns.  318; 
9  Johns.  80;  12  Johns.  459;  IS  Johns.  424;  1  Chit  Rep.  71S; 
18  Common  Law  Rep.  212,  n.  a. 

But  the  reversal  of  the  judgment  in  this  case  is  put  on  the 
ground  that  from  the  record  we  are  left  to  conclude,  that  the 
court  for  the  correction  of  errors  decided  that  the  character  of 
consul-general  of  the  king  of  Saxony,  did  not  exempt  the 
plaintiff  in  error  from  being  sued  in  the  state  court. 

Judgment  reversed. 


This  cause  came  on  to  be  heard  on  the  txBxismaft  of  the  re- 
cord from  the  court  for  the  trial  of  impeachments  afrifcorrection 
of  errors  for  the  state  of  New  York,  and  was  argued  by  coun- 
sel: on  consideration  whereof,  it  is  the  opinion  of  this  court, 
that  the  plaintiff  in  error  being  consul-general  of  the  king  of 
Saxony,  exempted  him  from  being  sued. 
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Whether  eertuii  ftcti  in  reference  to  an  allei^  notice  to  the  indoner,  and 
demand  of  payment  of  a  promiaaorj  note  by  the  drawer,  amounted  to  a 
wairer  of  the  objection  to  the  want  of  demand  and  notice*  is  a  question 
of  fact,  and  not  matter  of  Uw  far  the  consideration  of  the  juty. 

The  court  are  entirely  satisfied  with  their  former  decinon  in  the  case  of  the 
Union  Bank  of  Georgetown  t.  Magruder,  3  Peten's  Rep.  87* 

ERROR  to  the  circuit  coiin  of  the  United  States  for  the  coun- 
ty of  Washington,  in  the  district  of  Columbia. 
The  case  is  fully  stated  in  the  opinion  of  the  court. 

For  the  ill¥«»^^tfa  in  error,  Mr  Key  cited,  Wynn  v.  Thorn- 
ton, 12  WlBMt.  183 ;  Lonsdale  v.  Brown,  4  Wash.  C.  C.  R. 
149;  4  Dan.  109;  S  Peters,  187;  7  East,  231;  Chitty  on 
Bills,  234»  202,  211,  236;  1  Esp.  Rep.  303;  15  East,  222; 
2  GreenleaTs  Rep.  207. 

Mr  Coxe,  for  the  defendant  in  error,  cited,  1  Dane's  Abridg. 
118;  Bell  v.  Morrison,  1  Peters,  360;  12  Wheat  186;  2  T. 
R.  713;  3  Bibb,  102 ;  1  Saunders  on  Plead,  and  Ev.  117, 118, 
119,141;  3T.  R.  635. 

Mr  Justice  Stort  delivered  the  opinion  of  the  Court. 

This  cause  was  formerly  before  the  court  upon  a  vrrit  of 
error  to  the  circuit  court  of  the  district  of  Columbia,  sitting  for 
the  county  of  Washington.  The  judgment  then  rendered  was 
reversed  (Magruder  v.  Union  Bank  of  Georgetown,  3  Peters's 
Rep.  87);  and  a  venire  facias  de  novo  awarded ;  upon  which 
a  new  trial  having  been  had,  the  cause  is  again  before  us  upon 
a  bill  of  exceptions  taken  by  the  plaintifis  at  the  last  triaL 

The  action  is  brought  by  the  plaintiffs,  as  indorsers,  to  recover 
the  contents. of  a  promissory  note  made  on  the  8th  of  November 
1817,  by  George  Magruder,  deceased,  whereby  he  promised, 
sevto  years  after  date,  to  pay  to(3eorge  B.  Magruder,  the  defend- 
ant, six  hundred  and  forty-three  dollars  and  twenty*one  cenlci. 
with  interest,  for  value  received,  and  which  wa^lnddcpea  hribD^ 
it  became  due  by  the  defendant  to  the  fhdtit^ 
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There  are  several  countfi  in  thedecIaratioB.  Thefirst  Isfound- 
ed  on  the  liability  of  the  defendant  as  indonsery  and  avers  that 
the  maker  of  the  note  died  before  the  note  became  due,  and  the 
defendant  t6ok  administration  on  his  estate ;  and  after  the  note 
became  due,  to  wit,  on  the  11th  day  of  November  1824,  due 
demand  of  pajrment  was  made  of  the  defendant  as  administra- 
tor, who  refused  to  pay  the  same,  and,  having  due  notice,  be- 
came liable  to  pay  the  same.     The  second  count  alleges,  thai 
when  the  note  became  due,  the  same  not  having  been  de- 
manded of  the  maker,  nor  protested  for  non-payment,  and 
notice  not  having  been  given  to  the  defendant  (the  defendant 
being  before,  and  when  the  same  became  due,  the  administra- 
tor of  the  maker),  and  the  defendant,  well  knowing  that  the 
same  had  not  been  paid,  afterwards,  on  the  15th  of  November 
1824^  in  consideration  thereof,  and  in  further  consideration 
that  the  plaintiffii  would  not  bring  suit  on  the  noTe  against 
him  as  indorser,  but  would  give  time  to  him  for  the  payment 
thereof  (not  saying  for  what  time,  or  for  a  reasonable  time), 
the  defendant  promised  that  he  would  ultimately,  and  in  a 
reasonable  time  pay  the  same  to  the  plaintiffs.     Then  follow 
the  common  money  counts. 
The  bill  of  exceptions  is  in  the  following  words  - 
'^  In  the  trial  of  this  cause  the  plaintiff  to  support  the  issues 
on  their  part,  offered  a  competent  witness,  Alexander  Ray, 
who  proved,  that  two  or  three  days  after  the  note  fell  due,  he 
had  a  conversation  with  defendant,  asked  him  if  he  could  ar- 
range the  note ;  thai  if  he  did  not,  probably  the  officers  of  the 
bank  would  be  blamed ;  he  said  no  officer  should  lo6e  any 
thing  by  him,  and  that  there  was  some  property  on  Cherry 
street,  which  witness  understood  that  Greorge  Magruder  in  his 
lifetime  owned :  that  he  would  repair  it,  and  that  it  would 
become  valuable.     Mr  Thompson  had  had  a  previous  conver- 
sation with  him ;  the  defendant  had  not  been  informed  by  me 
that  the  note  was  over  due,  and  not  demanded.     Also  James 
Thompson,  who  proved  that  as  soon  as  it  was  discovered  that 
the  note  was  over,  he  and  the  cashier  conversed  about  it ;  and 
about  three  or  four  days  after  it  was  over  due,  he  determined 
to  call  on  defendant,  and  request  him  to  arrange  it,  and  state 
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the  circumstances  attending  the  note;  that  he  then  called 
on  defendant,  and  found  him  from  home ;  left  word  he  wanted 
him,  and  a  day  or  two  after  defendant  called  at  bank ;  he  went 
aside  with  him,  told  him  the  circumstances  attending  the 
neglect  in  relation  to  the  note,  and  requested  him  to  take  time 
and  determine  what  he  would  do  as  to  arranging  the  note; 
telling  him  that  he  did  not  wish  defendant  to  say  a  word  to 
him  to  commit  himself,  but  to  consider  whether,  if  he  did  not 
arrange  it,  the  bank  might  not  do  him  a  greater  injury  than 
the  amount  of  the  note :  that  some  time  after  this  conversa- 
tion, he  had  another  with  defendant ;  that  the  defendant  asked 
him,  if  the  debt  was  lost,  whose  loss  would  it  be ;  would  it  fall 
on  any  of  the  officers  of  the  bank  1  Witness  replied  that  he 
did  not  know  how  that  would  be,  that  he  could  not  answer 
that  question ;  that  the  bank  would,  perhaps,  look  to  the>  offi- 
cers ;  and  the  defendant  then  said,  no  officer  of  the  Union 
Bank  should  lose  any  thing  by  him :  that  he  afterwards  had 
another  conversation  with  defendant  in  Mr  Wharton's  store ; 
that  defendant  said  **  he  meant  to  pay  the  note,  but  would 
take  his  own  time  for  it;  that  he  would  not  put  himself  in  the 
power  of  the  bank.**  He  thinks  this  last  conversation  was 
about  three  or  four  months  after  the  note  fell  due.  That  just 
before  the. suit  was  brought,  the  witness  was  desired  by  the 
piresident  of  the  bank,  to  caU  on  the  defendant,  and  know  what 
he  meant  to  do  with  the  note ;  that  he  did  so,  and  that  de- 
fendant then  said,  *^  I  will  pay  that  note  now,  if  the  bank  will 
take  the  house  on  Cherry  street  for  what  it  cost  me.''  Wit- 
ness reported  the  answer  to  the  president,  who  said  the  bank 
did  not  want  the  house,  and  shortly  afterwards  suit  was 
broughtl  Plaintifis  further  proved  that  the  defendant,  when 
the  note  fell  due,  and  before,  was  administrator  of  the  drawer 
of  the  note,  George  Magruder :  who  had  died  before  the  note 
fell  due,  and  who,  it  is  also  admitted,  was  insolvent. 

'*  Whereupon,  the  plaintiftia,  on  the  aforegoing  evidence, 
prayed  the  court  to  instruct  the  jury  as  follows : 

*^  That  if  the  jury  believe  the  defendant  held  the  above  con- 
versations as  stated  by  the  witnesses,  such  conversations 
amount  to  a  waker  of  the  objeetioti  of  the  want  of  demand  and 
notice;  and  the  defendant  U  liable  on  the  note^  if  the  jury  should 
Vol.  VIL— 2  M 
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belieye  that  the  defendant  made  the  acknowledgements  and 
declarations  stated  in  the  conversations  m  refermu  to  the  dotm 
of  the  bank  iijKm  him  as  mdorser  of  the  note ;  which  the  court 
refused. 

**  And  the  plaintiffs  then  prayed  the  court  to  instruct  the 
jury  as  follows : 

**  That  if  the  jury  believe,  from  the  evidence  aforesaid,  that 
the  defendant,  after  knowing  of  his  discharge  from  liability  as 
indorser  of  the  said  note,  by  the  neglect  to  demand  and  give 
notice,  said,  "  that  he  meant  to  pay  the  note,  but  should  take 
hi9  own  time  for  it,  and  would  not  put  himself  in  the  power  of 
the  bank,"  and  that  the  bank  forbore  bringing  suit,  from  the 
time  of  said  conversation,  about  three  or  four  months  after  the 
note  fell  due,  until  the  date  of  the  writ  issued  in  this  cause, 
then  the  plaintiffs  are  entitled  to  recover  on  the  second  count 
of  the  declaration,  which  also  the  court  refused  to  give ;  to 
which  refusal  to  give  the  daid  instructions,  the  plaintifis  ex- 
cepted.** 

.  The  question  s,  whether  these  instructions  thus  propounded 
were  rightly  refused  by  the  court  And  we  are  of  opinion 
that  they  were.  The  first  requests  the  court  to  instruct  the 
jury  upon  a  mere  matter  of  fact,  deducible  from  the  evidence; 
and  which  it  was  the  proper  province  of  the  jury  to  decide.  It 
asks  the  court  to  declare  that  the  conversations  stated  (suffi- 
ciently loose  and  indeterminate  in  themselves),  amounted  to  a 
waiver  of  the  objection  of  the  want  of  demand  and  notice. 
Whether  these  did  amount  to  such  a  waiver,  was  not  matter 
of  law,  but  of  fact ;  and  the  sufficiency  of  the  proof  for  this 
purpose  was  for  the  consideration  of  the  jury.  r 

The  second  instruction  is  open  to  the  same  objection.  It 
calls  upon  the  court  to  decide  upon  the  sufficiency  of  the  proof, 
to  establish  that  there  was  a  forbearance  by  the  plaintiffii  to 
sue  the  defendant  upon  the  note,  and  of  the  promise  of  the 
defendant,  in  consideration  of  the  forbearance,  to  pay  the  same. 
That  was  the  very  inatter  upon  which  the  jury  were  to  respond, 
as  matter  of  fiict  It  is  also  open  to  the  additional  objection, 
that  it  asks  the  court  to  decide  this  point,-  not  upon  the  whole 
evidence,  but  upon  a  single  sentence  of  the  conversations 
sCaied,  without  the  slightest  reference  to  the  manner  in  which 
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the  meaning  and  efiect  of  that  sentence  was,  or  might  be,  con* 
trolled  by  the  other  points  of  the  conversations,  or  the  attend- 
ant circumstances.     In  either  view  it  was  properly  refused. 

The  court  have  also  been  called  upon  to  review  their  former 
decision  in  this  case.  (3  Peters's  Rep.  87.)  To  this  it  might 
be  a  sufficient  answer  to  say,  that  no  case  is  made  out  upon 
the  record,  calling  for  such  a  review ;  and  if  it  were,  we  are 
entirely  satisfied  with  that  decision. 

The  judgment  of  the  circuit  court  is  therefore  aiSrmed,  with 
costs. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  circuit  court  of  the  United  States  for  the  district 
of  Columbia,  holden  in  and  for  the  county  of  Washington,  and 
was  argued  by  counsel:  on  consideration  whereof,  it  is  ordered 
and  adjudged  by  this  court,  that  the  judgment  of  the  said  cir- 
cuit court  in  this  cause  be,  and  the  same  is  hereby  affirmed 
with  costs. 
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ctioQ  for  an  alleged  nolatum  of  a  patent  for  an  improTement  in  guns  and 
fire  anni. 

he  letters  patent  were  obtained  in  18^$  and  in  1829,  the  patentee  haring 
aorrendered  the  same  for  an  alleged  defect  in  the  speeificalion,  obtained 
another  patent  This  second  patent  is  to  be  considered  as  having  rela- 
tion to  the  emanation  of  the  patent  of  1822|  and  not  as  haying  been  issued 
on  an  original  application. 

The  holder  of  a  defectiTc  patent  may  surrender  Jt  to  the  department  of 
state,  and  obtain  a  new  one,  which  shall  have  relation  to  the  emanation  of 
the  first. 

The  case  of  Grant  and  others  t.  Raymond,  6  Peters,  220,  cited  and  affirmed* 

A  second  patent  granted  on  the  surrender  of  a  prior  one  being  a  continua- 
tion of  the  first,  the  rights  of  a  patentee  must  be  ascertained  by  the  law 
under  which  the  original  application  was  made. 

By  the  provisionipf  the  act  of  congress  of  irth  April  1800,  citizens  and 
aliens^  as  to  patent  rights,  are  placed  substantially  upon  the  same 
ground.  In  either  case,  if  the  invention  was  known  or  used  by  the  pub- 
lic before  it  was  patented,  the  patent  ii^  void.  In  both  cases,  the  right 
must  be  tested  by  the  same  rule. 

What  use  by  the  pubUc,  before  the  application  is  made  for  a  patent,  shall 
make  void  the  right  of  a  patentee. 

From  an  examination  of  the  various  provisions  of  the  acts  of  congress  rela^ 
tive  to  patents  for  useful  inventions,  it  clearly  appears  that  it  was  the  in- 
tention of  the  legislature,  by  a  compliance  with  the  requisites  of  the  law, 
to  vest  the  exclusive  right  in  the  inventor  onlyt  and  that,  on  condition 
that  his  invention  was  neither  known  nor  used  by  the  public,  before  his 
application  for  a  patent.  If  such  use  or  knowledge  shall  be  proved  to- 
have  existed  prior  to  the  application  for  the  patent,  the  act  of  1793  de- 
clares the  patent  void;  and  the  right  of  an  alien  is  vacated  in  the  same 
manner,  by  proving  a  foreign  use  or  knowledge  of  liis  invention.  That 
knowledge  or  use  which  would  be  fatal  to  the  patent  right  of  a  citizen, 
would  be  equally  so  to  the  right  of  an  alien. 

The  knowledge  or  use  spoken  of  in  the  act  of  congress  of  1793,  could  have 
referred  to  the  public  only;  for  the  provision  would  be  nugatoty  if  it  were 
applied  to  the  inventor  himself.  He  must  necessarily  have  a  perfect 
knowledge  of  the  thing  invented,  and  of  its  use,  before  he  can  describe 
it,  as  by  law  he  is  required  to  do  preparatory  to  the  emanation  of  a  patent. 

There  may  be  cases  in  which  a  knowledge  of  the  invention  may  be  sur- 
reptitiously obtained  and  communicated  to  the  public,  that  do  not  affect  • 
the  rig^t  of  the  inventor.    Under  such  circumstances,  no  presumption 
can  arise  in  favour  of  an  abandonment  of  the  right  to  the  public  by  the 
inventor:  though  an  acquiescence  on  his  part  will  lay  the  foundation  for. 
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Mch  a  presumption.  It  it  undoubtedly  just  that  erery  discoverer  should 
realize  the  benefits  resultinf^  from  his  discorery,  for  the  period  contem- 
plated by  law.  But  those  can  only  be  reserved  by  a  substantial  compli- 
ance with  CTeiy  legal  requisite.  This  exclusive  right  does  not  rest  alone 
on  his  discovery,  but  also  uponiithe  legal  sanctions  n^hich  have  been  given 
to  it,  and  the  forms  of  law  with  which  it  has  been  clothed. 

No  matter  by  what  means  an  invention  may  have  been  communicated  to 
the  public  before  a  patent  is  obtained,  any  acquiescence  in  the  public 
use  by  the  inventor  will  be  an  abandonment  of  the  rigtit.  If  the  right 
were  asserted  by  him  who  fraudulently  obtained  it,  perhaps  no  lapse  of 
tame  could  give  it  validity.  But  the  public  stand  in-  an  entirely  diiferent 
relation  to  the  inventor.  His  right  would  be  secured  by  giving  public 
notice  that  he  was  the  inventor  of  the  thing  used,  and  that  he  should 
apply  for  a  patent. 

The  acquiescence  of  an  inventor  in  the  public  use  of  his  invention,  can  in 
no  case  be  presumed  where  he  has  no  knowledge  of  such  use.  But  this 
knowledge  may  be  presumed  from  the  circumstances  of  the  case.  This 
wiU  in  general  be  a  fact  for  a  jury :  and  if  the  inventor  do  not,  immedi- 
ately after  this  notice,  sssert  his  right,  it  is  such  evidence  of  acqmescence 
in  the  public  use,  as  forever  afterwards  to  prevent  him  from  asserting  it. 
After  his  right  shall  be  perfected  by  a  patent,  no  presumption  arises 
against  it  from  a  subsequent  use  by  the  public. 

A  strict  construction  of  the  act  of  congress,  as  it  regards  the  public  use  of 
.an  invention  before  it  is  patented,  is  not  only  required  by  its  letter  and 
spirit,  but  also  by  sound  policy. 

The  question  of  abandonment  to  the  public,  does  not  depend  on  theinten- 

'tion  of  the  inventor.    Whatever  nnay  be  the  intention,  if  he  suffers  his 

invention  to  go  into  public  use,  through  any  means  whatsoever,  .without 

an  immediate  assertion  of  his  rig^t,  he  is  not  entitled  to  a  patent  \  nor 

will  a  patent  obtained  under  such  circumstances  protect  his  right. 

IN  error  to  the  circuit  court  of  the  United  States  for  the  south- 
ern district  of  New  York. 

At  the  October  term  1829  of  the  circuit  court  for  the  southern 
district  of  New  York,  the  plaintiff  in  error,  Joseph  Shaw,  insti- 
tuted an  action  against  the  defendant,  Joseph  Cooper,  for  an 
alleged  violation  of  a  patent  granted  to  him  by  the  United 
States,  dated  the  7th  of  Mdy  1829,  /or  "  a  new  and  useful  im- 
provement in  guns  and  fibre  a^ms,  which  improvement  con- 
sisted in  a  priming  head  and  case  applied  to  arms  and  fire 
arms,  for  the  purpose  of  priming  and  giving  them  fiie  by  the 
means  or  use  of  percussion,  ftilminating  or  detonating  powder;" 
by  which  patent  the  plaintiff  alleged  that  there  was  granted  to 
him,  &c.  for  the  term  of  fourteen  year?  from  ihe  1 9th  of  June 
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18SS,  the  excluaive  right  to  the  said  invention,  and  by  virtus 
of  which  he  became  entitled  to  the  same  for  the  residue  of  the 
term  unezpiied  on  the  7th  day  of  May  18t9.  The  declaration 
averred  that  the  defendant  had  violated  the  patent  right  of  the 
plainti£^  on  the  Ist  day  of  August  1829;  and  afterwards  be- 
tween that  day  and  the  institution  of  the  suit. 

The  defendant  pleaded  not  guilty,  and  gave  the  following 
notice  of  the  matters  of  defence. 

**  Please  to  take  notice,  that  on  the  trial  of  the  above  cause, 
the  above  named  Joseph  Cooper  ynUl^  under  the  plea  of  the 
general  issue  aforesaid,  insist  upon,  and  give  in  evidence,  that 
the  pretended  new  and  useful  improvement  in  guns  and  fire 
arms,  mentioned  and  referred  to  in  the  several  counts  of  the 
said  Jofshua  Shaw's  declaration,  was  not  originally  discovered 
or  invented  by  the  said  Joshua  Shaw;  also,  that  the  said  pre- 
tended new  and  useful  improvement,  or  the  material  or  essen- 
tial parts  or  portions  thereof,  or  some  or  one  of  them,  had  been 
known  and  used  in  this  country,  viz.  in  the  city  of  New  York, 
and  in  the  city  of  Philadelphia,  and  in  sundry  other  places  in 
the  United  States,  and  in  England,  and  in  France,  and  in  other 
foreign  countries,  before  the  said  Joshua  Shaw's  application 
for  a  patent,  as  set  forth  in  his  said  declaration;  and  also,  be- 
fore the  alleged  invention  or  supposed  discovery  thereof  by  the 
said  Joshua  Shaw. 

'*  And  further,  that  the  said  alleged  new  and  useful  improve- 
ment, or  the  material  or  essential  parts  or  portions  thereoi,  or 
some  or  one  of  them,  or  the  principle  thereof,  was  the  invention 
or  discovery  of  a  gun  maker,  or  of  some  other  person,  residing 
in  England.  And  further,  that  the  said  patent  was  void,  be- 
cause in  and  by  the  specification  or  description  therein  referred 
to,  no  distinction  or  discrimination  is  made  between  the  parts 
and  portions  previously  known  and  used  as  aforesaid,  and  any 
parts  or  portions  of  which  the  said  Joshua  Shaw  may  be  the 
inventor  or  discoverer:  the  said  Joseph  Cooper  at  the  same  time 
protesting  that  he,  the  said  Joshua  Shaw,  has  not  been  the 
inventor  or  discoverer  of  any  part  or  portion  of  the  said  alleged 
improvement. 

*^  And  further,  that  the  said  patent  is  void,  because  the  said 
specification  or  description  does  not  describe  the  improvement 
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of  which  the  said  Joshua  Shaw  claims  to  be  the  inventor  or 
discoverer,  in  such  full,  clear,  and  exact  terms,  as  to  distinguish 
the  saine  from  all  other  things  before  known,  nor  so  as  to 
enable  a  person  skilled  in  the  art  or  science  of  which  it  is  a 
branch,  or  with  which  it  is  most  nearly  connected,  to  make 
and  use  the  same.  And  further,  that  the  said  patent  is  void, 
because  it  was  not  granted,. issued  or  obtained,  according  to 
law.  And  further,  that  the  said  patent  is  void,  because  it  was 
surreptitiously  obtained  by  the  said  Joshua  Shaw.*' 

The  cause  was  tried  in  January  183?<,  and  a  verdict  and 
judgment  given  for  the  defendant.  The  plaintiff  prosecuted 
this  writ  of  error. 

The  following  bill  of  exceptions  was  tendered  by  the  coun- 
sel for  the  plaintiff  and  sealed  by  the  court. 

''  The  plaintiff,  to  maintain  the  issue  on  his  grant,  gave  in 
evidence  the  letters  patent  of  the  United  States  of  America,  as 
set  forth  in  the  declaration  of  the  said  plaintiff,  issued  on  Uie 
7th  day  of  May  1829;  and  also  that  the  improvement  for 
which  the  said  letters  patent  were  granted,  was  invented  or 
discovered  by  the  said  plaintiff  in  the  year  1813  or  1814,  and 
that  the  defendant  had  sold  instruments  which  were  infringe- 
ments of  the  said  letters  patent.  And  tKereuponr  the  said  de- 
fendant, to  maintain  the  said  issue  above  joined  on  his^part, 
then  and  there  proved  by  the  testimony  of  one  witness,  that  he 
had  used  the  said  improvement  in  England,  and  had  purchased 
a  gun  of  the  kind  there,  and  had  seen  others  use  the  said  im- 
provement, and  had  seen  guns  of  the  kind  in  the  duke  of 
fork's  armoury  in  1819  :  and  also  proved  by  the  testimony  of 
five  other  witnesses,  that,  in  1820  and  1821,  they  worked  in 
England  at  the  business  of  making  and  repairing  guns,  and 
that  the  said  improvement  was  generally  used  in  England  in 
those  years,  but  that  they  never  had  seen  guns  of  the  kind 
prior  to  those  years :  and  also  proved  that,  in  1821,  it  was 
known  and  used  in  France,  and  also  that  the  said  improve- 
ment was  generally  known  and  used  in  the  United  States  of 
America  after  the  19th  day  of  June  1822.  Whereupon  the 
said  plaintiff,  further  to  maintain  the  said  issue  on  his  part, 
then  and  there  gave  in  evidence,  that  the  said  plaintiff,  not 
being  a  worker  in  iron  in  1813  or  1814,  employed  his  brother. 
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ia  England,  under  strict  injuqctions  of  secrecy,  to.execute  or 
fabricate  the  said  improvement  for  the  purpose  of  the  said 
plaintiff's  making  experiments.  And  that  the  said  plainti£^ 
afterwards,  in  1817,  left  England,  and  came  to  reside  in  the 
United  States  of  America ;  and  that,  after  the  departure  of  the 
said  plaintiff  from  England,  viz.  in  1817  or  1818,  his  said  bro- 
ther divulged  the  said  secret  for  a  certain  reward  to  an  eminent 
gun  maker  in  London :  that  the  said  plaintiff,  on  his  arrival 
in  this  country,  in  1817,  disclosed  his  said  improvement  to  a 
gun  maker,  whom  he  consulted  as  to  obtaining  a  patent  for 
the  same,  and  whom  he  wished  to  engage  to  join  and  assist 
him.  That  the  plaintiff  made  said  disclosiures  under  injunc- 
tions of  secrecy,  claiming  the  improvement  as  his  own,  and 
declaring  that  he  should  patent  it.  That  the  said  plaintiff 
treated  his  invention  as  a  secret  after  his  arrival  in  this  coun- 
try, often  declaring  that  he  should  patent  it;  and  that  he  as- 
signed as  a  reason  for  delaying  to  patent  it,  that  it  was  not  so 
perfect  as  he  wished  to  make  it  before  he  introduced  it  into 
public  use :  and  that  he  did  make  alterations  in  his  invention 
up  to  about  the  date  of  his  patent,  which  some  witnesses  con- 
sidered as  improvements,  and  others  did  not.  That,  in  this 
country,  the  said  invention  was  never  known  nor  used  prior  to 
the  said  19th  day  of  June  1822 :  that,  on  that  day,  letters 
patent  were  issued  to  the  said  plaintiff,  being  then  an  alien, 
for  his  said  invention;  and  that  the  said  plaintiff  inmiediately 
brought  the  said!  invention  into  public  use  under  the  said  let- 
ters patent.  That  afterwards,  and  afler  suits  had  b^en  brought 
for  violation  of  the  said  letters  patent,  the  said  plaintiff  was 
advised  to  surrender  them  on  account  of  the  specification  being 
defective,  and  that  he  did  accordingly,  on  the  7th  day  of  May 
1829,  surrender  the  same  into  the  department  of  the  secretary 
of  state  of  the  United  States  of  America;  and  that,  thereupon, 
the  letters  patent  first  above  mentioned  were  issued  to  the  said 
plaintiff.  And  the  said  plaintiff  also  gave  in  evidence  that, 
prior^to  the  said  19th  day  of  June  1822,  the  principal  importers 
of  guns  from  England,  in  New  York  and  Philadelphia,  at  the 
latter  of  which  cities  the  plaintiff  resided,  had  never  heard  any 
thuig  of  the  said  invention,  or  that  the  same  was  known  or 
used  in  England ;  and  that  no  guns  of  the  kind  were  imported 
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into  this  country  until  in  the  years  1824  or  1825.  And  that 
letters  patent  were  granted  in  England  on  the  1 1  th  day  of  April 
1807,  to  one  Alexander  J.  Fors}rthy  for  a  method  of  discharging 
or  giving  fire  to  artillery,  and  all  other  fire  arms ;  which  method 
he  describes  in  his  specification  as  consisting  in  ^  the  use  or  ap- 
plication as  a  priming,  in  any  mode,  of  some  or  one  of  those 
chemical  compounds  which  are  so  easily  inflammable  as  to  be 
capable  of  taking  fire  and  exploding  without  any  actual  fire 
being  applied  thereto,  and  merely  by  a  blow,  or  by  any  sudden 
or  strong  pressure  or  friction  given  or  applied  thereto,  without 
extraordinary  violence ;  th^it  is  to  say,  some  one  of  the  com- 
pounds of  combustible  matter,  such  as  sulphur  or  sulphur  and 
charcoal,  with  an  oxmuriatic  salt ;  for  example,  the  salt  formed 
of  dephlogisticated  marine  acid  and  potash  (or  potasse),  which 
salt  is  otherwise  called  oxmuriate  of  potash ;  or  such  of  the 
fulminating  metallic  compounds  as  may  be  used  with  safety ; 
for  example,  fulminating  mercury,  or  of  common  gunpowder, 
mixed  in  due  quantity  with  any  of  the  above  mentioned  sub- 
stances, or  with  any  oxmuriatic  salt  as  aforesaid,  or  of  suitable 
mixtures  of  any  of  the  before  mentioned  compounds ;'  and 
that  the  said  letters  patent  continued  in  force  for  the  period  of 
fourteen  years  firom  and  after  granting  of  the  same.  (It  is  un- 
derstood that  the  patent  and  specification  of  Forsyth,  may  be 
at  any  time  referred  to  on  the  argimient  for  correction  or  ex- 
planation of  the  bill  of  exceptions.)  And  thereupon  the 
defendant,  further  to  maintain  the  said  issue  on  his  part,  gave 
in  evidence  a  certain  letter  from  the  plaintiff  to  the  defendant, 
dated  in  December  1824,  fiom  which  the  following  is  an  ex- 
tract :  ^  some  time  since  I  stated  that  I  had  employed  counsel 
respecting  regular  prosecutions  for  any  trespasses  against  my 
rights  to  the  patent :  I  have  at  length  obtained  the  opinions  of 
Mr  Sergeant  of  this  city,  together  with  others  eminent  in  law, 
and  that  is,  that  I  ought  (with  a  view  to  insure  success)  to 
visit  England,  and  procure  the  affidavits  of  Manton  and  othere 
to  whom  I  made  my  invention  known,  and  also  of  the  person 
whom  I  employed  to  make  the  lock  at  the  time  of  invention  ; 
for  it  appears  very  essential  that  I  should  also  prove  that  I 
did  actually  reduce  the  principle  to  practice,  otherwise  a  ver- 
dict might  be  doubtful.  It  is  therefore  my  intention  to  visit 
Vol.  VIL— 2  N 
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England  in  May  next  for  this  purpoee ;  in  the  mean  time, 
proceedings  which  have  commenced  here  are  suspended  for 
the  necessary  time/ 

'*^d  the  said  judges  of  the  said  court  did  thereupon  charge 
and  direct  the  said  jury,  that  the  patent  of  the  7th  day  of  May 
1829,  having  been  issued,  as  appeared  by  its  recital  on  the  sur- 
render and  conceahnent  of  the  patent  of  the  19th  day  of  Jime 
1822,  and  being  intended  to  correct  a  mistake  or  remedy  a 
defect  in  the  latter,  it  must  be  considered  as  a  continuation  of 
the  said  patent,  and  the  rights  of  the  plaintiff  were  to  be  aeter- 
mined  by  the  state  of  things  which  existed  in  1822,  when  the 
patent  was  obtained. 

**That  the  plaintiff's  case  therefore  came  under  the  actpassed 
the  17th  day  of  April  1800,  extending  the  right  of  obtaining 
patents  to  aliens,  by  the  first  section  of  which,  the  applicant  18 
required  to  make  oath  that  his  invention  has  not,  to  the  best  of 
his  knowledge  or  belief,  been  known  or  used  in  this  or  any 
foreip.Q  country.     That  the  plaintiff  most  probably  did  not 
know,  iu  1822,  that  the  invention  for  which  he  was  taking  ^ut 
a  patent,  had,  before  that  time,  been  in  use  in  a  foreign  country ; 
but  that  his  knowledge  or  ignorance  on  that  subject  was  ren- 
dered immaterial  by  the  concluding  part  of  the  section,  which 
expressly  declares,  that  every  patent  obtained  pursuant  to  that 
a'**,  for  any  invention  which  it  should  afterwards  appear  had 
been  known  or  used  previous  to  such  application  for  a  patent, 
should  be  utterly  void.     That  there  was  nothing  in  the  act 
confining  such  use  to  the  United  States ;  and  that,  if  the  in- 
vention was  previously  known  in  England  or  France,  it  was 
siitucient  to  avoid  the  patent  under  that  act.     That  the  evi-* 
dence  would  lead  to  the  conclusion  that  the  plaintiff  was  the 
inventor  in  this  case;  but  the  court  were  of  opinion  that  he  had 
slept  too  long  on  his  rights,  and  not  followed  them  up  as  the 
law  requires,  to  entitle  him  to  any  benefit  from  his  patent. 
That  the  use  of  the  invention,  by  a  person  who  had  pirated  it» 
or  by  others  who  knew  of  the  piracy,  would  not  affect  the  in- 
ventor's rights,  but  that  the  law  was  made  for  the  benefit  of 
the  public  as  well  as  of  the  inventor :  and  if,  as  appeared  from 
the  evidence  in  this  case,  the  public  had  fairly  become  possess- 
ed of  the  invention  before  plaintifl  applied  for  his  patent,  it  was 
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mifficienty  in  the  ojHnion  of  the  court,  to  invalidate  his  patent, 
even  though  the  invention  may  have  originally  got  into  public 
use  through  the  fraud  or  misconduct  of  his  brother,  to  whom 
he  entrusted  the  knowledge  of  it" 

The  case  was  submitted  to  the  court,  on  printed  arguments, 
by  Mr  Paine,  for  the '  plaintiff  in  error ;  4Uid  Mr  Emmet,  for 
.  the  defendant 

For  the  plaintiff  in  error  it  was  contended,  that  the  case  fell 
within  the  principles  which  had  been  imifbrmly  acknowledged, 
and  supported  in  the  circuit  court  of  the  United  States ;  and 
which  were  not  intended  to  be  disavowed,  but  sanctioned  by 
this  court  in  Pennock  v.  Dialogue,  2  Peters,  1. 

In  this  country  many  strong  cases  of  public  use,  prior  to  the 
application  for  a  patent,  have  been  brought  before  the  courts, 
where  the  public  had  been  long  in  possession;  and  the  courtii 
*have  allowed  the  inventor  to  show  in  different  ways,  that  he 
had  not  thereby  abandoned  his  use  to  the  public.  How  much 
more  favourable  to  us  are  the  circumstances  of  our  case,  as 
respects  a  prior  use.  Before  we  took  out  our  first  patent,  the 
invention  had  never  been  seen  nor  heard  of  in  this  country. 
It  was  not  then  known  to  ourselves,  nor  to  any  others  in  this 
country,  that  it  had  been  used  in  England ;  and  it  had  been 
so  used  only  one  or  two  years — a  short  period,  compared  witn 
the  many  cases  which  have  been  sustained  by  the  courts. 
Even  if  this  use  had  been  an  American  use,  it  would  not  have 
been  an  extraordinary  one.  But  it  was  not  an  American,  but 
a  foreign  use;  and,  therefore,  not  a  use  by  the  public,. who 
eontest  our  exclusive  right,  by  saying  that  they  had  become 
the  innocent  possessors  of  oiu:  invention.  Not  one  of  that  pub- 
lic had  gotten  possession  of  it 

The  case  does  not  seem  to  be  fairly  stated,  when  it  is  said 
that,  although  the  invention  was  disclosed  by  piracy,  y^t  the 
public  have  innocently  got  possession  of  it  by  that  means.  The 
only  public  who  can  set  up  the  innocence  of  their  possession 
as  against  us,  did  not  get  their  possession  by  the  piracy ;  but 
under  the  mvalid  patent  And  if  this  be  so,  what  difference 
does  it  make  that  afterwards  guns  were  brought  firom  England  1 
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Does  such  a  circumstance  bear,  can  it  be  made  to  bear  at 
all  upon  the  merits  of  the  case  1 

The  parts  of  the  charge  to  the  jury  of  the  circuit  court  which 
are  objected  to,  as  understood  by  the  counsel  for  the  plaintiff, 
may  be  stated  thus : 

That  the  use  of  the  invention  abroad,  acquired  through  a 
fraudulent  or  piratical  disclosure  of  the  secret,  for  a  period  of 
only  one  or  two  years,  before  the  application  for  the  patent,  and 
that  use  entirely  unknown  to '  the  inventor  here,  avoids  the 
patent,  because  it  was  obtained  under  the  alien  act 

That  our  patent  of  1829,  obtained  under  the  citizen's  act,  is, 
in  respect  to  the  prior  foreign  use,  to  be  construed  as  if  obtained 
under  the  alien  act,  because  it  was  obtained  on  the  surrender 
of  the  patent  of  1822,  which  was  obtained  under  the  alien  act, 
the  one  being  only  a  continuation  of  the  other. 

That  the  inventor  (the  court  are  understood  to  have  been 
speaking,  in  this  part  of  the  charge,  without  reference  to  the 
question  as  to  whether  the  patent  was  obtained  under  the  alien 
or  citizen's  act,  but  to  have  designed  their  remarks  to  apply  to 
patents  generally,)  had  slept  too  long  on  his  rights,  and  not  fol- 
lowed them  up  as  the  law  requires,  to  entitle  him  to  any  benefit 
from  his  patent;  that  the  use  of  the  invention,  by  a  person  who 
had  pirated  it,  or  by  others  who  knew  of  the  piracy,  would  not 
affect  the  inventor's  right;  but  that  the  law  was  made  for  the 
benefit  of  the  public,  as  well  as  of  the  inventor;  and  if,  as  ap- 
peared from  the  evidence  in  this  case,  the  public  had  fairly 
become  possessed  of  the  invention  before  the  plaintiff  applied 
for  his  patent,  it  was  sufiicient  to  invalidate  his  patent,  even 
though  the  invention  may  have  originally  got  into  public  use 
through  the  fraud  or  misconduct  of  his  brother,  to  whom  he 
intrusted  the  knowledge  of  it. 

The  following  points  compvehend  these  objections  to  the 
charge  of  the  court. 

1.  The  second  patent  is  original  and  independent,  and  not 
a  continuation  of  the  first  patent. 

When  patents  are  surrendered  and  cancelled  in  England, 
they  are  entirely  vacated  and  gone,  and  as  if  they  had  never 
existed;  and  the  king  can  grant  out  the  right,  de  novo^  either 
to  the  same,  or  to  any  other  person.     17Vin.  Abridg.  1)4, 
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Prerogative  of  the  Kihg,  R.  b.  paragraph  9 ;  17  Vin.  Abridg. 
I6I9  Prerogative,  &c.  M.  C.  paragraph  2,  S,  4,  6,  10,  14. 
Godgon  on  Pat  200;  Com.  Dig.  '  Patent,'  6. 

1/  this  is  the  eflfect  of  a  surrender  there,  it  must  be  the  same 
here. 

Not  a  dictum  can  be  found  in  the  EngUsh  books,  that  a 
second  patent  is  a  c(mtinuation  of  the  first.  No  such  idea  can 
be  found  in  our  own  books,  although  cases  of  surrender  have 
come  before  our  courts. 

The  right  of  an  inventor  to  surrender  an  invalid  patent,  and 
take  out  a  new  one,  being  admitted,  it  follows,  that  i^  between 
the  two  patents,  he  has  been  naturalized,  he  must,  of  necessity, 
take  out  a  patent  under  the  citizen's  act;  because  he  is  no 
longer  an  alien.  If  he,  rightfully,  takes  a  patent  under  the 
citizen's  act,  he  is  entitled  to  all  the  advantages  that  get  con- 
fers; and  among  them,  to  have  his  patent  construed  and  adju- 
dicated upon,  under  the  provisions  of  that  act  and  of  no  other. 

2.  A  fraudulent  or  piratical  use  of  the  invention,  either  at 
hdme  or  abroad,  before  the  application  for  a  patent,  cannot 
have  any  other  or  greater  efiect  to  invalidate  a  patent  obtained 
under  the  alien  act,  than  one  obtained  under  the  citizen's  act. 

On  general  principles  it  cannot;  for,  as  to  all  kinds  of  pro- 
perty, no  one  can  acquire  a  right  to  it  except  by  the  consent  of 
the  owner.  Theft  or  fraud  can  never  enable  one  who  gets 
possession  by  those  means  to  transfer  the  property.  See  autho- 
rities cited  under  next  point. 

It  is  on  this  principle  that  the  courts  first  began  to  construe 
the  citizen's  act,  by  arraying  the  sixth  section  against  the  first. 
They  said  the  legislature  meant  to  provide  by  the  sixth  section 
for  the  exception  of  cases  of  fraud,  Jcc,  out  of  the  too  rigid 
and  literal  operation  of  the£rst  section.  Afterwards,  the  courts 
took  a  more  liberal  view  of  the  act,  and  held  that,  even  without 
the  sixth  section,  the  legislative  intention  to  except  such  cases 
from  the  first  section  would  be  presumed:  and  this  is  the  doc- 
trine finally  settled  in  P^nnock  v.  Dialogue. 

The  construction  given  by  this  court  in  the  case  of  Pennock 
V.  Dialogue,  2  Peters,  22,  is  entirely  in  favour  of  the  plaintiff 
in  error. 

The  court  there  say,  in  that  case,  *^  the  act  of  17th  April 
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ISOOy  cb.  25,  which  extends  the  privUeges  of  the  act  of  1T9S 
to  iDveDtora  who  are  aliens,  contains  a  provisoy  declanng 
that  *  every  patent  which  shall  be  obtained  pursuant  to  the 
act,  for  any  invention,  art  or  discovery,  which  it  shall  after- 
war^  appear  had  been  known  or  used  previous  to  such  aj^li- 
cation  for  a  patent,  shall  be  void.'  This  proviso  certainly  cer- 
tifies the  construction  of  the  act  of  1793,  already  asserted ;  for 
there  is  not  any  reason  to  suppose  that  the  legislature  intended 
to  confer  on  aliens  privileges  essentially  different  from  those 
belonging  to  citizens:  on  the  contrary,  the  enacting  clause  Of 
the  act  of  1800  purports  to  put  both  on  the  same  footing,  and 
the  proviso  seems  added  as  a  gloss,  or  explanation  of  the  origi- 
nal act." 

Now  the  proviso  is  the  only  thing  in  the  alien  act  which  can 
make  it  at  all  different  in  this  particular  from  the  citizen's  act; 
and  the  courts  say  that  it  does  not  make  any  difference,  but 
merely  expresses  more  fully  what  was  the  meaning  of  the  citi- 
zen's act. 

S.  If  an  invention  has  been  pirated  or  fraudulently  divulged, 
the  inventor  cannot  thereby  lose  his  right  to  his  own  invention 
and  property;  and  it  makes  no  difference  that  the  public  have 
acquired  the  use  of  the  invention  without  any  participation  in 
the  fraud,  unless  the  inventor  has  acquiesced  in  such  use  ;  the 
only  principle  to  be  found  in  the  American  decisions  on  this 
subject  being,  that  a  public  use  does  not  affect  the  inventor's 
right,  unless  it  proves  that  he  has  dedicated  or  abandoned  his 
invention  to  the  public.  And  in  this  case  there  is  no  evidence 
of  such  delay  or  neglect  as  would  amount  to  an  abandonment, 
nor  of  any  intention  to  dedicate  the  invention  to  the  public. 

It  is  a  general  principle  as  to  all  kinds  of  personal  property, 
that  even  a  bona  fide  purchaser  for  a  valuable  consideration  can 
never  acquire  property  of  which  another  has  been  deprived  by 
fi-aud,  theft  or  violence,  or  even  by  a  bailment.  1  Wils.  Rep.  8 ; 
2  Str.  Rep.  1187;  S  Atk.  Rep.  44;  Salk.  Rep.  283. 

In  this  respect,  no  difference  has  ever  yet  been  made  between 
a  man's  property  in  his  inventions,  and  his  other  property;  and 
there  seems  to  be  no  reason  or  principle  making  a  distinction. 

The  statute  of  Massachusetts  securing  copyrights  (before 
the  federal  union)  betfins  with  a  preamble  declaring  that  **  no 
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property  is  more  peculiarly  a  man's  own,  than  that  which  is 
produced  by  the  labour  of  his  mind.''  Cited,  1  Dane's  Abridg. 
627. 

In  Miller  v.  Taylor,  4  Burr.  2S0S,  seven  judges  against  four 
held  that  at  common  law  the  author  of  a  Uterary^compoeitioo 
did  not  lose  his  right  by  publishing  it. 

'  So  far,  then,  as  the  natural  rights  of  men  to  this  species  of 
property,  (copjnright)  independently  of  statutory  provisions,  are 
in  question,  they  retain  aU  their  rights  to  such  property,  not- 
withstanding the  public  have  innocently  got  possession  of  it, 
and  even  with  the  author's  consent;  and  there  surely  can  be  no 
difference,  when  we  go  back  to  natural  rights  at  common  law, 
whether  the  property  is  the  subject  of  a  copyright  or  of  a 
patent;  whether  it  be  a  book  or  a  machine:  the  public,  having 
got  the  use  or  possession,  must  have  as  much  right  to  make 
copies  of  the  book  as  of  the  machine ;  both  are  the  produce  of 
the  mind.  This  view  is  taken  merely  to  show  that  this  species 
of  property  has  been  treated  as  subject  to  the  same  rules  of  law 
as  other  kinds  of  property,  i.  e.  except  so  far  as  the  statute 
makes  a  difference.  Now  it  is  admitted,  that  under  the  statute, 
neither  the  pirate,  nor  any  one  participating  in  his  piracy,  can 
acquire  any  rights  against  the  inventor.  And  why  t  Because 
the  same  rules  of  justice  which  apply  to  all  other  kinds  of  pro- 
perty, are  applied  by  the  courts  to  this,  as  being  the  intention 
of  the  statute,  although  against  its  letter.  But  why  stop  at  the 
pirate,  and  say  that  you  will  not  extend  the  rule  to  the  public, 
when  they  have  innocently  got  the  possession?  Do  you  stop 
thud  as  to  other  kinds  of  property?  No.  You  say,  no  one, 
however  innocent  of  the  fraud,  can  become  the  lawful  proprietor. 
Why,  then,  not  carry  the  principle  to  its  full  extent?  How  can 
it  be  inferred  that  the  statute  intends  to  go  a  part  of  the  way 
of  a  genera]  principle,  and  there  stop?  The  principle  is  a  rule 
drawn  by  analogy  from  other  kinds  of  property,  on  the  ground 
that,  the  analogy  being  general,  the  rule  should  be  so  too. 
But  the  analogy  is  also  complete  between  this  and  other  kinds 
of  property,  and  the  rale  ought  therefore  to  be  complete,  and 
applied  in  its  full  extent. 

But  there  is  even  a  stronger  reason  why  this  ^inciple  of  law 
shoidd  be  applied  to  this  species  of  property  in.ia  full  extent. 
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rather  than  to  the  case  of  a  bona  fide  purchaser  of  any  other 
kind.  There  he  has  paid  a  consideration,  an  equivalent  It 
is  a  hard  case;  one  of  two  innocent  persons  must  suffer.  Not 
so  here.  What  does  the  pubUc  losel  That  which  has  cost  it 
nothing;  for  which  it  has  given  no  equivalent:  and  all  we  seek 
of  them  is  the  consideration,  the  equivalent,  which  they  have 
never  yet  paid  to  any  one. 

But  if  we  examine  the  American  cases  on  this  subject  prior 
to  Pennock  v.  Dialogue,  we  shall  find  that  the  principle  has 
always  been  appUed  to  inventions,  in  its  full  extent. 

The  counsel  then  proceeded  to  examine  the  following  cases, 
and  argued  that  they  fully  sustained  the  principles  claimed 
for  the  plaintiff  in  error.  Whettemore  v.  Cutter,  1  Gall.  482; 
Qoodyear  v.  Mathews,  1  Paine's  Rep.  301 ;  Morris  v.  Hun- 
tington, 1  Paine,  354;  Mellers  v.  Silsbee,  4  Mason's  Rep.  108; 
Treadwell  v.  Bladen,  4  Wash.  C.  C.  R.  703. 

The  bill  of  exceptions  says,  "  that  the  plaintiff  assigned  as  a 
reason  for  delaying  to  patent  it  (the  invention),  that  it  was 
not  so  perfect  as  he  wished  to  make  it  before  he  introduced  it 
to  public  use ;  and  that  he  did  make  alterations  in  his  inven- 
tion up  to  about  the  date  of  his  patent,  which  some  witnesses 
considered  as  improvements,  and  others  did  not" 

This  was  sufilcient  to  account  for  the  delay ;  and  it  is  unim- 
portant whether  the  alterations  were  improvements  or  not ;  for 
he  was  trying  to  make  them,  and  said  that  was  his  motive  for 
the  delay ;  and  the  tnothe  for  the  delay  is  the  only  question* 
1  Paine's  Rep  364. 

The  patent  granted  to  Forsyth,  in  England,  which  gave  him 
the  exclusive  right  to  use  the  percussion  powders  in  any  mode 
down  to  April  1821,  accounts  for  our  not  taking  out  a  patent 
in  England. 

Finally,  the  counsel  for  the  plaintiff  in  error  contended: 

1.  That  if  the  rights  of  the  patentee  were  the  same  as  under 
an  ordinary  citizen  patent,  then  he  had  never  dedicated  or 
abandoned  his  invention  to  the  public;  and  that  there  has  been 
no  use  of  it  which  invalidates  his  patent. 

2.  That  his  rights  are  the  same  as  those  under  an  ordinary 
citizen's  patent ;  the  patent  having  been  granted  under  the  citi- 
zen's act,  and  not  being  affected  by  the  previous  vacated  patent. 
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3.  Thai  eveu  if  he  is  to  be  considered  as  having  a  patent 
under  the  alien  act,  his  rights,  under  the  circumstances  of  ^his 
case,  are  the  same  as  if  it  was  a  citizen's  patent. 

In  c<»iclu6ion,  he  remarked,  that  the  jury  found  their  ver- 
dict entirely  under  the  charge  of  the  court,  considering  thai 
the  charge,  as  to  the  points  of  law,  precluded  them  frotik  find- 
ing a  verdict  for  the  plaintiff;  however  well  they  might  be 
satisfied  upon  every  matter  of  fact.  It  was  believed  the  jury, 
as  well  as  the  court,  were  entirely  satisfied  that  the  plaintiff 
was  the  inventor,  and  that  his  invention  had  been  used  with- 
out his  knowledge  or  suspicion ;  and  that  he  had  never  dis- 
closed it,  except  in  confidence,  and  imder  the  strictest  injunc- 
tions of  secrecy. 

The  letter  from  plaintiff  to  defendant  should  not  have  been 
put  in  the  bill  of  exceptions,  because  it  only  presented  ques- 
tions of  fact  purely,  not  affecting  any  of  the  points  of  latv  on 
wnich  the  court  charged  the  jury.  This  court  will  not  regard 
a  mere  isolated  feet,  when  it  is  apparent*  that  all  the  facts  of 
the  case  are  not  given,  but  only  such  as  are  essential  to  show 
how  the  jury  were  charged  as  to  the  law.  It  is  impossible  for 
this  court  to  say  how  the  jury  would  have  foui^d  upon  the 
whole  evidence.  It  is  stifiScient  to  add,  that  the  meaning  of 
that  letter  was  satisfactorily  explained  to  the  jury  by  the  plain- 
tiii's  counsel.  It  was  explained,  that  the  knowledge  of  his 
invention,  which  the  plaintiff  in  that  letter  says  he  communi- 
cated *jo  **  Manton  and  others,"  was  simply  the  knowledge  of 
the  fact,  that  he  had  made  an  important  invention,  tnthofU  db- 
eloring  vfhat  it  wwf.  On  any  other  supposition,  this  letter  was 
contradicted  by  all  the  rest  of  the  evidence  in  the  case,  and  the 
uniform  conduct  of  the  plaintiff. 

Mr  Emm<.^  for  the  defendant  in  error. 

The  bill  of  exceptions  in  this  cause,  discloses  in  substance 
the  following  case : 

In  1813  or  1814,  the  plaintiff,  residing  in  England,  invented' 
what  he  claims  to  be  mcured  to  him  by  his  patent.  Between 
that  time  and  his  coming  to  the  United  States,  he  made  his  in- 
vention known  to  his  brother,  also  to  Mr  Manton,  a  inui-maker 
in  London,  and  others — bb  is  shown  by  his  letter  to  defendant. 
Vol.  VII.— 2  O 
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In  1817,  the  plaintiff  came  to  the  United  States,  and  shortly 
lifterwards  disclosed  his  secret  to  a  gunmaker  in  PUVidelphia. 

In  1817  or  1818,  plaintiff's  brother  sold  the^eccet  io  a  gun- 
maker  in  London. 

In  1819,  the  invention  was  sold  and  used  in  England. 

In  1820  or  1821,  it  was  in  general  use  by  the  public  there. 

In  1821,  it  was  in  general  use  in  France. 

In  1822,  (19th  June),  plaintiff  took  out  his  first  i^^^cent  as^  aa 
alien,  under  the  act  of  1800. 

In  1829,  (7th  May),  he  surrendered  that  patent  as  defective, 
and  took  out  a  new  one  with  an  amended  specification,  as  a 
citizen,  under  the  act  of  1 793,  upon  which  patent  his  suit  is 
brought. 

The  case  also  sets  forth,  that  m  April  1807,  a  patent  had 
been  granted  in  England  to  one  Forsyth,  for  an  invention  gd 
the  same  subject,  and  that  such  patent  continued  in  force  for 
fourteen  yeans,  or  until  April  1831.  This  was  offered  by  the 
plaintiff,  and  made  a  part  of  the  case,  for  the  purpose,  doubtless, 
of  accounting  for  his  not  having  taken  out  a  patent  for  his 
invention  in  England  previous  to  1817,  the  terms  of  Forsyth's 
patent  being,  as  he  supposed,  sufficiently  comprehensive  to 
embrace  his  discovery,  and  to  tie  up  his  hands  during  its  con- 
tinuance. 

From  these  facts,  it  would  at  least  appear  that  the  public 
haa  Bomtwhere  become  fully  possessed  of  the  use  of  the  inven- 
tion, and  that  they  had  enjoyed  such  use  for  not  less  than 
about  two  years  before  the  pleuntiff  took  any  teps  to  obtain  his 
first  patent. 

Without  stopping  now  to  inquire  what  should  be  considered 
as  the  public  in  respect  to  a  case  of  this  kind,  let  us  examine 
how  far  the  acts  of  the  plaintiff  himself  have  precluded  him 
firom  ever  controverting  the  right  of  that  public  to  the  use  of 
the  thing  m  question. 

'  The  principle  upon  which  previous  public  ^e  of  an  invention 
invalidates  a  patent,  undoubtedly  is,  that  the  inventor  can  no 
longer  give  aoy  iAHuuIcfQrfidn  or  equioalerU  for^the  exclusive  pri- 
vilege daimed  by  him^  aiid  the  law,  to  sustain  a  principle  so 
necessary  and  judt  in  iis^f,  presumes  arv-  abandonment  by  the 
inventor.     This  abandonment  niay  be  either  a^t^nd^  as  hv 
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wduntary  dedkatum^  or  c&n9bruetiioey  as  by  negUgenee  or  jMnreqM^ 
abk  iday.    Paine's  Rep.  SGO. 

In  the  present  case,  can  it  be  pretended  that  there  was  nei- 
ther negl^enctf  nor  tmreasanable  delay  f  The  plaintiff  would 
have  it  appear,  that  up  to  1822  he  was  nuUuri$ig  his  inventiont 
and  yet  what  he  then  took  out  a  patent  for,  was  the  very  tkmgf 
and  no  improvement  upon  that,  which  for  two  or  three  yean 
previous  had  been  generally  known  and  used  in  England  and 
France.  Bui  admitti^ig  this  explanation  to  stand  foi  what  it 
is  worth,  how  does  it  tally  with  his  other  ground  of  excuse. 
He  says  l^rsyth's  patent  restrained  him.  in  England.  Be  it 
w>— and  what  is  the  fair  inference?  Why,  that  if  it  had  not 
been  for  Forsyth's  patent,  he  would  have  applied  there  for  one 
before  1817;  and  if  he  would,  his  invention  vat  matured  before 
he  came  to  the  United  States;  and  nothhig  Wt  his  alienism 
stood  in  the  way  of  his  applying  for  a  patent  immediately  after 
his  arrival.  Being  an  alien,  the  law  required  him  to  delay 
two  years.  In  1819,  therefore,  he  might  and  ought  to  have 
taken  out  his  patent;  and  if  he  had  done  so,  he  would  have 
anticipated  the  public  uee  of  the  invention  in  England  and 
France.  But  he  delayed  until  1822,  a  period  of  three  years. 
Hisovni  story  shows  that  such  delay  was  without  sufficient 
cause.  It  -was,  therefore,  unreasonable;  and  the  law  in  protec- 
tion of  the  right  acquired  in  the  mean  time  by  the.  public,  con- 
strues his  acts  into  an  abandonment. 

It  would  appear  that,  even  to  the  mind  of  the  plaintiff's 
counsel,  this  view  of  the  case  is  conclusive,  unleiss  the  fact  of 
the  invention  having  got  into  pubUc  use  before  the  first  patent 
was  taken  out,  can  be  shaken;  for  they  say,  that  the  use,  in 
this  ease,  was  "not  an  Jhnerican^  but  a  foreign  ui^  and  there- 
fore not  a  use  by  the  (public,  who  contest  their  exclusive  right 
This  distinction  is  directly  opposed  to  the  act  of  1800,  which 
uses  the  language  ^*  known  or  used,  in  this  or  any  foreign 
eouniry:"  and  it  is  equally  opposed  to  the  intent  and  meaning 
of  the  act  of  }798.  We  are  perfectly  willing  to  admit  that  vi 
this  respect,  the  construction  of  both\acts  sliould  be  the  same; 
and  that  the  proviso  at  the  end  of  the  first  section  of  the  act  of 
1800  applies  to  every  patents  whether  obtained  und^  tha$  aci  or 
the  act  of  1793.     In  the  ^ords  of  Mr  Justice  Story,  the  act  of 
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1 800  aSbrds»  in  this  respect,  a  gloss  or  explanation  of  the  original 
act.   Pennock  v.  Dialogue,  2  PeCon^s  S.  C.  Rep.  22.    This  only 
tends  to  show,  that  if  the  plaintiff  had  been  a  citizen  in  IBSS, 
and  had  taken  out  his  first  patent  under  the  act  of  1793,  his 
case  would  have  been  just  qb  objectionable  as  it  is  now.     But 
where  do  the  plaintifTs  counsel  find  any  law  for  such  a  dis- 
tinction between  American  and  foreign  jmblic  t»e,  or  how  could 
it  be  sustained  on  principle?    If  the  doctrine  be  a  sound  one, 
it  would  go  to  this  extent — I  dedicate  my  invention  to  the  pub- 
lic in  Europe;  the  European  public  bebg  thus  legally  possessed 
of  it,  the  article  is  manufactured  and  exported  in  large  quanti- 
.  ties;  I  immediately  come  over  here,  take  out  a  patent,  and 
prevent  the  use  of  the  article  in  the  United  States,  thereby 
prohibiting  the  European  public  fi*om  engaging  in  a  trafiSc  or 
commerce  which  was  an  immediate  incident  to  my  own  grant 
or  dedication  to  them. 

The  impolicy  of  recognizing  such  a  distinction,  would  afford 
a  sufiicient  argument  against  it,  even  if  the  terms  of  the  statute 
were  not  explicit;  and  if  nothing  had  ever  fallen  from  the 
bench  to  give  a  construction  to  the  expression  "  public  use.'' 
But  there  is  positive  and  high  authority  on  this  subject.  Lord 
Chief  Justice  Gibbe  says,  *^  to  entitle  a  man  to  a  patent,  the 
invention  must  be  new  to  the  toorld"  1  Holt  N.  P.  Rep.  58. 
And 'such,  we  submit,  is  the  settled  law  on  this  point. 

It  would  seem  to  be  of  little  importance  in  this  cause  to  dis- 
cuss the  plaintiff's  position  ^^  that  the  second  patent  is  original 
and  independent,  and  not  a  continuation  of  the  first  patent;" 
because  the  only  object  of  disconnecting  the  two  patents  in 
this  case,  ^ould  be  to  rescue  the  second  patent  from  the  opera- 
tion of  the  act  of  1800,  under  which  the  first  patent  was  taken, 
(the  judge  having  charged  the  jury  that  the  act  of  1800  was 
sufilcient  to  control  the  case).  Now,  we  not  only  admit  that 
the  act  of  1793  should  receive  a  similar  construction  with  that 
of  1800,  as  to  prevUnu  knowledge  or  use  of  an  invention,  but  the 
plaintiff's  counsel  labour  to  establish  this  very  ground.  Their 
position,  however,  is  not  a  correct  one.  The  object  of  cancel- 
ing a  first  patent,  and  taking  out  a  second,  is  not  to  take  a 
fresh  start  for  the  term  of  years  during  which  the  law  allows 
th3  exclusive  right  to  be  conferred.     It  is  to  enable  the  inventor 
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to  enjoy,  for  the  remainder  of  that  term^  the  privBege  which  was 
wrig^atty  intended  to  be  grauied.  And  in  this  view,  even  if 
the  construction  of  the  two  acts  was  different,  we  apprehend 
that  the  judge  laid  down  the  law  correctly,  viz.  that  Uie  plain- 
tiflPs  rights  depended  upon  the  state  of  things  in  1822,  and 
upon  the  act  of  1800. 

It  is  only  necessary  to  follow  the  plaintifl^s  argument  on  his 
third  point,  to  perceive  the  impediment  which  the  first  section 
of  the  act  of  1800,  taken  either  in  reference  to  that  act  only, 
or  as  explanatory  of  the  act  of  1793,  offers  to  his  case.  To 
get  rid  of  this  difficulty,  it  is  in  substance  contended  by  his 
counsel,  that  the  legislature  did  not  mean  what  they  have  said 
in  this  section,  when  certain  cases  came  to  be  considered;  and 
that  the  positive  and  unequivocal  language  used  by  them  is, 
in  this  respect,  unimportant.  Now,  the  very  fact  that  this 
section  was  intended  to  be  dedaraiory  of  the  law  in  all  cases, 
whether  arising  under  that,  or  the  former  act  of  1793,  shows 
that  the  explicit  language  used,  was  considered  to  be  all- 
important  by  the  legislature;  and  it  certainly  was  not  contem- 
plated that  this  explicit  language  should  be  frittered  away  to 
suit  particular  cases. 

If  the  facts  of  this  case,  as  we  have  endeavoured  to  show, 
make  out  negligence  or  unrtaaonabU  delay  on  the  part  of  the 
plaintiff  in  taking  out  his  patent*  and  that  such  negligence  or 
unreasonable  delay  amounts  m  htw  to  an  abandonmem^;  the  case 
is  disposed  of.  We  contend  also  that  the  delay  was  not  ac- 
counted for;  the  alleged  reason  for  it  being  virtually  contra- 
dicted by  the  testimony  offered  to  make  out  his  case;  and  fur- 
thw,  that  the  finding  of  the  jury  is  conclusive  as  to  this  point. 

The  intent  of  the  delay  of  the  patent,  and  whether  the 
allowing  the  invention  to  be  used  without  a  patent,  should  not 
be  considered  an  abandonment,  or  a  present  of  it  to  the  public, 
are  questions  for  the  jury.  Morris  v.  Huntington,  Paine's 
Rep.  22. 

The  principles  which  we  contend  for,  being  recognized  in 
many  of  the  cases  cited  on  the  part  of  the  plaintiff,  (particu- 
larly the  case  of  Pennock  v.  Dialogue),  it  has  been  deemed 
unnecessary  to  refer  to  those  caseR  more  particularly.     If  the 
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charge  of  the  judge  was  not  e^ro&eous  as  to  the  law,  there  can 
be  DO  ground,  for  granting  a  new  trial. 

Mr  Justice  MI^ean  delivered  the  opinion  of  the  Court. 

This  writ  of  error  brings  before  this  court,  for  iu  revision,  a 
judgment  of  the*  circuit  court  of  the  United  States  for  the 
southern  district  of  New  York 

An  action  was  brought  in  the  circuit  court  by  Shaw  against 
the  defendant  Cooper,  for  the  violation  of  a  certain  patent 
right,  claimed  by  Uie  plaintiff.  The  defendant  pleaded  the 
general  issue,  and  gave  notice  .that  on  the  trial  ber  would 
prove  ^^that  the  pretended  new  and  uiq^iul  improvement  in 
guns  and  fire  arms,  mentioned  and  referred  to  in  the  several 
counts  in  the  declaration;  also  that  the  said  pretended  new 
and  useful  improvement,  or  the  essential  parts  or  portions 
thereof,  or  some  or  one  of  them,  had  been  known  and  used  in 
this  country,  vi^.  in  the  city  of  New  York  and  in  the  city  of 
Philadelphia,  and  in  sundry  other  places  in  the  United  States, 
and  in  England,  in  France,  and  in  other  foreign  countries,  be- 
fore the  plaintiff's  application  for  a  patent  as  set  forth  in  his 
4erlaration,"  &c. 

On  the  trial,  the  following  bill  of  exceptions  was* taken: 
''to  maintaiii  the  issue  Joined,  the  plaintiff  gave  in  evidence 
certain  letters  patent  of  the  United  States,  as  set  forth  in  the 
declaration,  issued  on  the  7th  day  of  May  1829;  and  also  that 
the  improvement  for  which  the  letters  were  granted,  was  in- 
vented or  discovered  by  the  plaintiff  in  1813  or  1814;  and  that 
the  defendant  had  sold  instrumenfjs  which  were  infringements 
of  the  said  letters  patent. 

''  And  the  defendant  then  proved,^  by  the  testimony  of  one 
witness,  that  he  had  used  the  said  improvement  in  England, 
nnd  had  purchased  a  gun  of  the  kind  there,  and  had  seen 
others  use' the  said  improvement,  and  had  seen  guns  of  the 
kind  in  the  duke  of  York's  armoury  in  1819.  And  also  proved 
by  the  testimony  of  five  other  witnesses,  that,  in  1820  and  1821, 
they  worked  in  England  at  the  business  of  making  and  repair- 
ing guns,  and  that  the  said  improvement  was  generally  used 
in  England  in  those  years;  but  that  they  had  never  seen  guns 
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of  the  kind  prior  to  those  years :  and  also  proved  that  in  the 
year  ISSl,  it  was  used  and  known  in  France ;  and  also  thi^ 
the  said  improvement  was  generally  known  and  used  in  the 
United  States  after  the  19th  day  of  June  1822. 

^  And  the  plaintiff,  further  to  maintain  the  issue  on  his  part, 
then  ^ve  in  evidence,  that  he  not  being  a  worker  in  iron  in 
1813  or  1814,  employed  his  brotbet  in  England,  under  strict 
injunctions  of  secrecy,  to  execute  or  fabricate  the  said  improve- 
ment for  the  purpose  of  making  experiments.  And  that  the 
plaintiff  afterwards,  in  1817,-left  Englaiid  and  came  to  reside 
in  the  United  States;  and  that  after  his  departure  from  Eng- 
land, in  1817  or  1818,  his  said  brother  divulged  the  secret  for 
a  certain  reward  to  an  eminent  gpn  maker  in^^London.  That 
on  the  arrival  of  the  plaintiff  in  this  country,  in  1817,  he  dis- 
closed  his  said  improvement  to  a  gun  maker,  whom  he  con- 
suited  as  to  obtaining  a  patent  for  the  same,  and  whom  he 
wished  to  engage  to  join  and  assist  him.  That  the  plaintiff 
made  this  disclosure  under  injunctions  of  secrecy,  claiming  the 
improvement  as  his  own,  declaring  that  be  should  patent  it 
That  the  plaintiff  treated  his  invention  as  a  secret  after  his 
arrival  in  this  country,  often  declaring  that  he  should  patent 
it ;  and  that  this  step  was  only  delayed,  that  he  might  make 
it  more  perfect  before  it  was  introduced  into  public  use :  and 
that  he  did  make  alterations  which  some  witnesses  considered 
improvements  in  his  invention,  and  others  did  not.  That  in 
this  country  the  invention  was  never  known  nor  used  prior  to  the 
said  19th  day  of  June  1822 ;  that  on  that  day  letters  pate  itf  were 
issued  to  the  plaintiff,  being  then  an  alien,  and  that  he  imme- 
diately brought  his  invention  into  public  use.  That  after- 
wards, and  after  fruits  had  been  brought  for  a  violation  of  the 
said  letters  patent,  the  plaintiff  was  advised  to  surrender  them 
on  account  of  the  specification  being  defective ;  and  that  he 
did  accorditigiy,  on  the  7th  day  of  May  in  the  year  1829,  sur- 
render the  same  into  the  department  of  the  secretary  of  state, 
and  received  the  letters  patent  first  above  named. 

"  And  the  plaintiff  also  gave  in  evidence,  that  prior  to  the 
19th  day  of  Jkme  1822,  the  principal  importers  of  guns  from 
England  in  New  York  and  Philadelphia,  at  the  latter  of  which 
cities  the  plaintiff  resided,  had  never  heard  any  thing  of  th» 
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said  invention,  or  that  the  same  was  used  or  known  in  Eng« 
land ;  and  that  no  guns  of  the  kind  were,  imported  into  this 
country,  until  in  the  years  1824  or  1825.    And  that  letters 
patent  were  granted  in  England  on  the  11th  day  of  April 
1807,  to  one  Alexander  J.  Forsyth,  for  a  method  of  dischsurg- 
ing  or  giving  fire  to  artillery  and  all  other  fire  arms ;  which 
method  he  describes  in  his  specification  as  consisting  in  the 
'  use  or  application  as  a  priming,  in  any  mode,  of  some  or  arm 
of  those  chemical  compounds  which  are  so  easily  inflammable 
as  to  be  capable  of  taking  fire  and  exploding  without  any  ac- 
tual fire  being  applied  thereto,  and  merely  by  a  blow,  or  by 
any  sudden  or  strong  pressure  or  firiction  given  or  applied 
thereto,  without  extraordinary  violence ;  thaf  is  to  say,  some 
one  of  the  compounds  of  combustible  matter,  such  as  sulphur 
or  sulphur  and  charcoal,  with  an  oxmuriatic  salt ;  for  ei^ample, 
the  salt  formed  of  dephlogisticated  marine  acid  and  potash  (or 
potasse),  which  salt  is  otherwise  called  oxmuriate  of  potash ; 
or  such  of  the  fulminating  metallic  compounds  as  may  be  used 
with  safety ;  for  example,  fulminating  mercury,  or  of  common 
gunpowder  mixed  in  due  quantity  with  any  of  the  above  men- 
tioned substances,  or  with  any  oxmuriatic  salt,  as  aforesaid,  or  of 
suitable  mixtures  of  any  of  the  before  mentioned  compounds  ;* 
and  that  the  said  letters  patent  continued  in  force  for  the  pe- 
riod of  fourteen  years  from  the  time  of  granting  the  same." 

And  the  defendant,  further  to  maintain  the  issue  on  his  part, 
gave  in  evidence  a  certain  letter  from  the  plaintiff  to  the  defend- 
ant, dated  in  December  in  the  year  1824,  from  which  the  follow- 
ing is  an  extract :  ^^some  time  since  I  stated  that  I  had  employed 
counsel  respecting  regular  prosecutions  for  any  trespass  against 
my  rights  to  the  patent ;  I  have  at  length  obtained  the  opinion 
of  Mr  Sergeant  of  this  city,  together  with  others  eminent  in 
the  law,  and  that  is,  that  I  ought  (with  a  view  to  insure  suc- 
cess) to  visit  England,  and  procure  the  affidavits  of  Manton 
and  others,  to  whom  I  made  my  invention  known,  and  also  of 
the  person  whom  I  employed  to  make  the  lock  at  the  time  of 
invention ;  for  it  appears  very  essential  that  I  should  prove 
that  I  did  actually  reduce  the  principle  to  practice,  otherwise  a 
verdict  might  be  doubtful.  It  is,  therefore^  my  intention  to 
visit  England  in  May  next  for  this  purpose ;  in  the  mean  time 
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proceedings  which  have  commenced  here  are  suspended  for  the 
necessary  time:** 

And  the  court,  on  these  facts,  charged  the  jury  that  the  pa- 
tent of  the  7th  of  May  1829,  having  been  issued,  as  appears 
by  its  recital,  on  the  surrender  and  cancelment  of  the  patent 
of  the  19th  day  of  June  in  the  year  1822 ;  and  being  intended 
to  correct  a  mistake  or  remedy  a  defect  in  the  latter ;  it  must 
be  considered  as  a  continuation  of  the  said  patent,  and  the 
rights  of  the  plaintiff  weie  to  be  determined  by  the  state  of 
things  which  existed  in  the  year  1822,  when  the  patent  was 
first  obtained. 

That  the  plaintiff's  case,  therefore,  came  under  the  act 
passed  the  17th  day  of  April  1800,  extending  the  right  of  ob- 
taining patents  to  aliens ;  by  the  first  section  of  which  the  ap- 
pUcant  is  required  to  make  oath,  that  his  invention  has  not,  tp 
the  best  of  his  knowledge  or  belief,  been  known  or  used  in  this 
or  any  foreign  country.  That  the  plaintiff  most  probably  did  not 
know,  in  the  year  1822,  that  the  invention  for  which  he  was  tak- 
ing out  a  patent,  had,  before  that  time,  been  in  use  in  a  foreign 
country  ;  but  that  his  knowledge  or  ignorance  on  that  subject 
was  rendered  immaterial  by  the  concluding  port  of  the  section, 
which  expressly  declares,  that  every  patent  obtained  pursuant 
to  that  act,  for  any  invention  which  it  should  afterward  appear 
had  been  known  or  used  previous  to  such  application  for  a 
patent,  should  be  utterly  void.  That  there  was  nothing  in 
the  act  confining  such  use  to  the  United  States ;  and  that,  if 
the  invention  was  previously  known  in  England  or  France,  it 
was  sufficient  to  avoid  the  patent  under  that  act.  That  the 
evidence  would  lead  to  the  conclusion  that  the  plaintiff  was 
the  inventor  in  this  case,  but  the  court  were  of  opinion  that  he 
had  slept  too  long  on  his  rights,  and  not  followed  them  up  as 
the  law  requires,  to  entitle  hmi  to  any  benefit  from  his  patent. 
That  the  use  of  the  invention,  by  a  person  who  had  pirated  it, 
or  by  others  who  knew  of  the  piracy,  would  not  affect  the  in- 
ventoi's  rights,  but  that  the  law  was  made  for  the  benefit  of 
the  public  as  well  as  of  the  inventor ;  and  if,  as  appears  from 
the  evidence  in  this  case,  the  public  had  fairly  become  pos- 
sessed of  the  invention  before  the  plaintiff  applied  for  his  patent, 
it  was  sufficient,  in  the  opinion  of  the  court,  to  invalidate  the 
Vol.  VII.— 2  P 
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patent ;  even  though  the  invention  may  have  originally  got 
into  public  use  through  the  fraud  or  miaconduct  of  his  brother, 
to  whom  be  entrusted  the  Imowledge  of  it. 

Under  this  charge  the  jury  found  a  verdict  for  the  defend- 
ant, on  which  a  judgment  was  entered. 

There  is  a  general  assignment  of  errors,  which  brings  to  the 
consideration  of  the  court  the  principles  of  law  which  arise 
out  of  the  facts  of  the  case,  as  stated  in  the  bill  of  exceptions. 

It  may  be  proper,  in  the  first  place,  to  inquire  whether  the 
letters  patent  which  were  obtained  in  1829,  on  a  surrender  of 
the  first  patent,  have  relation  to  the  emanation  of  the  patent  in 
1822,  or  shall  be  considered  as  having  been  issued  on  an  ori- 
ginal application. 

On  the  part  of  the  plaintififit  is  contended,  that  ^'  the  second 
patent  is  original  and  independent,  and  not  a  continuation  of 
the  first  patent.*'  That  in  adopting  the  policy  of  giving,  for  a 
term  of  years,  exclusive  rights  to  inventors  in  this  comitry,  we 
adopted  at  the  same  time  the  rules  of  the  common  law  as  ap- 
plied to  patents  in  England :  and  that  by  the  common  law, 
a  patent  when  defective  may  be  surrendered  to  the  granting 
power,  which  vacates  the  right  under  it,  and  the  king  may 
grant  the  right  de  novo  either  to  the  same  or  to  any  other  pier- 
son. 

This  being  the  efiect  of  the  surrender  of  a  patent  in  Eng- 
land, it  is  insisted,  that  the  same  consequence  should  follow  a 
surrender  in  this  country.  On  this  subject  it  is  said,  that  the 
decisions  of  the  English  courts  are  uniform,  and  that  not  even 
a  dictum  can  be  found,  that  a  second  patent  is  a  continuation 
of  the  first. 

The  counsel  seems  to  consider  this  point  of  great  importance, 
as  the  plaintiff  was  an  alien  when  the  first  patent  was  obtained, 
but  had  become  naturalized  before  the  date  of  the  second ; 
and,  consequently,  that  his  rights  under  the  second  patent, 
cannot  be  governed  by  the  lav/  applicable  to  aliens.  As  the 
inquiry  oii  this  head  is,  whether  the  second  patent  has  relation 
to  the  first,  it  is  not  necessary  to  look  into  the  laws  to  ascertain 
the  respective  rights  of  aliens  and  citizens  on  this  subject.  In 
regard  to  the  right  of  the  patentee  to  surrender  a  defective  pa- 
tent, and  take  out  a  new  one ;  there  can  be  no  difference  be- 
tween a  citizen  and  an  alien. 
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That  the  holder  of  a  defective  patent  may  surrender  it  to 
the  department  of  state,  and  obtain  a  new  one,  which  shall 
have  relation  to  the  emanation  of  the  first,  was  decided  by 
this  court  at  the  last  term  in  the  case  of  Grant  and  others  v. 
Raymond,  6  PeterB,  220.  The  chief  justice,  in  giving  the 
q>inion  of  the  court,  says,  **  but  the  new  patent,  and  the  pro- 
ceedings on  which  it  issues,  have  relation  to  the 'original  trans- 
action* The  time  of  the  privilege  still  runs  from  the  date  of 
the  original  patent.  The  application  may  be  considered  as 
appended  to  the  original  application  ;  and  if  the  new  patent  is 
valid,  the  law  must  be  considered  as  satisfied,  if  the  machine 
was  not  known  or  used  before  that  application.** 

As  this  decision  must  be  considered  as  settling  the  construc- 
tion of  the  patent  laws  on  this  point,  it  is  conclusive  in  the 
present  case :  and  it  is  therefore  unnecessary  to  examine  the 
argument  of  the  plaintiff's  counsel,  which  was  designed  to 
lead  to  a  different  conclusion. 

The  second  patent  being  a  continuation  of  the  fii*st  one,  the 
rights  of  the  plaintiff  must  be  ascertained  by  the  law  under 
which  the  original  application  was  made. 

This  law  was  passed  on  the  17th  of  April  1800,  and  pro- 
vides **  that  all  and  singular  the  rights  and  privileges  given  to 
citizens  of  the  United  States  respecting  patents  for  new  inven- 
tions, &c.  shall  be  extended  to  aliens,  who,  at  the  time -of  peti- 
tioning, shall  have  resided  for  two  years  within  the  United 
States,  &c.  Provided,  that  every  person  petitioning  for  a 
patent  for  any  invention,  art  or  discovery,  pursuant  to  this  act, 
shall  make  oath  or  afiSrmation  before  some  person  duly  author- 
ized to  administer  oaths,  before  such  patent  shall  be  granted, 
that  such  invention,  art  or  discovery,  hath  not,  to  the  best  of 
his  or  her  knowledge  or  belief,  been  known  or  used,  either  in 
this  or  any  foreign  country;  and  that  every  patent  which  shall 
be  obtained  pursuant  to  this  act,  for  any  invention,  art  or  dis- 
covery, which  it  shall  afterwards  appear  had  been  known  or 
used  previous  to  such  application  for  a  patent,  shall  be  utterly 
void." 

By  the  act  of  the  2l8t  of  February  179S,  which  limits  patent 
right*  to  citizens,  it  is  provided  **  that  every  person  or  persons. 
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in  his  or  their  application  for  a  patent  shall  state  that  the  ma- 
chine, &c.  was  not  knoum  or  used  before  such  application.** 

The  sixth  section  of  this  act  provides  that  a  defendant,  when 
prosecuted  for  a  violation  of  a  patent  right,  may  give  in  evi- 
dence, under  a  notice,  among  other  matters,  ^  that  the  thing 
secured  by  patent  was  not  originally  discovered  by  the  patentee, 
but  had  been  in  use,  or  had  been  described  in  some  public 
work  anterior  to  the  supposed  discovery  of  the  patentee,  or  that 
he  had  surreptitiously  obtained  a  patent  for  the  discovery  of 
another  person:  in  either  of  which  cases,  judgment  shall  be 
rendered  for  the  defendant  with  costs,  and  the  patent  shall  be 
declared  void." 

It  would  seem,  from  the  above  provisions,  that  citizens  and 
aUens,  as  to  patent  rights,  are  placed  substantially  upon  the 
same  ground.  In  either  case,  if  the  invention  was  known  oi 
used  by  the  public  before  it  was  patented,  the  patent  is  void. 
In  both  cases  the  right  must  be  tested  by  the  same  rule. 

From  the  facts  in  the  case,  it  appears  that  the  plaintiff^ 
while  residing  in  England,  in  181 S  or  1814,  invented  the  in- 
strument secured  by  his  patent.  That  before  he  came  to  the 
United  States,  he  made  known  his  invention  to  his  brother,  to 
Mr  Manton,  a  gun  maker  in  London,  and  to  others.  That 
shortly  after  he  came  to  the  United  States,  in  181 7,  he  disclosed 
his  invention  to  a  gun  maker  in  Philadelphia,  and  that  in 
181 7  or  1818,  the  plaintiff's  brother  sold  the  invention  to  a  gun 
maker  in  London.  That  in  1819  the  invention  was  sold  and 
used  in  England ;  and  that  in  the  two  following  years  it  was 
in  public  use  there,  and  in  the  latter  year  also  in  France. 
That  on  the  19th  of  June  1822,  his  first  patent  was  obtained. 

It  also  appears  that  in  April  1807,  a  patent  was  granted  in 
England  to  one  Forsyth  for  fourteen  years,  for  ^  invention  on 
the  same  subject.  Tliis  fact  was  shown  by  the  plaintifi^  it  is 
presumed,  as  a  reason  why  he  did  not  take  out  a  patent  in 
England. 

The  question  arises  from  these  facts,  and  others  which  belong 
to  the  case,  whether  there  was  such  a  use  in  the  public,  of  this 
invention,  at  the  date  of  the  plaintifTs  first  patent,  as  to  render 
it  void 
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By  the  [daintiff's  counsel  it  is  insisted,  that  if  an  invention 
has  been  pirated,  or  fraudulently  divulged,  the  inventor  cannot 
thereby  lose  his  right  to  his  own  invention  and  property;  and 
it  makes  no  difference  that  the  public  have  acquired  the  use  of 
the  invention  without  any  participation  in  the  fraud,  unless  the 
inventor  has  acquiesced  in  such  use. 

The  right  of  the  plaintiff  to  his  invention,  is  compared  to  his 
right  to  other  property,  which  cannot  be  divested  by  fraud  or 
violence ;  and  the  case  of  Miller  v.  Taylor,  4  Burr.  2303, 
where  seven  judges  against  four  held,  that  at  common  law,  an 
author,  by  publishing  a  literary  composition,  does  not  abandon 
his  right,  is  referred  to  as  illustrative  of  the  principle. 

Several  decisions  by  the  circuit  courts  of  the  United  States 
are  cited  to  sustain  the  right  of  the  plaintiff.  In  the  case  of 
Whittemore  v.  Cutter,  1  Oall.  482,  the  court  say,  **  it  will  not 
protect  the  plaintifi^s  patent,  that  he  was  the  inventor  of  the"" 
improvements,  if  he  suffered  them  to  be  used  freely  and  fully 
by  the  public  at  large  for  so  many  years,  combined  with  all 
the  usual  machinery;  for  in  such  case,  he  must  be  deemed  to 
have  made  a  gift  of  them  to  the  public,  as  much  as  a  person 
who  voluntarily  opens  his  land  as  a  highway,  and  suffers  it  to 
remain  for  a  length  of  time  devoted  to  public  use.*' 

In  the  case  of  Goodyear  v.  Matthews,  1  Paine's  Rep.  301, 
the  court,  in  substance,  say,  **  that  if  the  plaintiff  be  the  in* 
ventor,  it  is  immaterial  that  the  invention  has  been  known  and 
used  &}T  years  before  the  application.**  And  in  the  case  of 
Morris  v.  Huntington,  1  Paine,  354,  the  court  say,  that  ''no 
man  is  to  be  permitted  to  lie  by  for  years,  and  then  take  out  a 
patent  If  he  has  been  practising  his  invention  with  a  view  of 
improving  it,  and  thereby  rendering  it  a  greater  benefit  to  the 
public,  before  taking  out  a  patent,  that  ought  not  to  prejudice 
him.  But  it  should  always  be  a  question  submitted  to  the  jury, 
what  was  the  intent  of  the  delay  of  the  patent,  and  whether 
die  allowing  the  invention  to  be  used  without  a  patent,  should 
not  be  considered  an  abandonment  .or  present  of  it  to  the 
public." 

This  was  a  case  where  a  second  patent  had  been  obtained^, 
the  first  being  defective,  and  this,  it  would  seem,  was  deemed 
sufficient  to  protect  the  right  of  the  plaintiff,  though  the  public 


318  SUPREME  COURT, 

[Siiftw  T.  Cooper.] 

had  been  in  posBession  of  the  invention  finr  six  years  before  the 
emanation  of  the  second  patent. 

Of  the  same  import  are  the  cases  cited  from  4  Mason,  108 ; 
and  4  Washington,  438  and  70S. 

The  question  what  use  in  the  public  before  the  application 
is  made  for  a  patent,  shall  make  void  the  right  of  the  patentee, 
was  brought  before  this  court  by  the  case  of  Pennock  and  Sel- 
lars  V.  Dialogue,  reported  in  2  Peters,  L  In  this  case  the 
court  say  that  'Mt  has  not  been,  and  indeed  cannot  be  denied, 
that  an  inventor  may  abandon  his  invention  and  surrender  or 
dedicate  it  to  the  public.  This  inchoate  right,  thus  gone, 
cannot  afterwards  be  resumed  at  his  pleasure ;  for  when  gifts 
are  once  made  to  the  public  in  this  way,  they  become  absolute.** 
^nd  again,  ^^if  an  invention  is  used  by  the  public,  with  the 
consent  of  the  inventor,  at  the  time  of  his  application  for  a 
patent ;  how  can  the  court  say,  that  his  case  is  nevertheless 
such  as  the  act  was  intended  to  protect  1  If  such  a  public  use 
is  not  a  use  wi^n  the  meaning  of  the  statute ;  how  can  the 
court  extract  the  case  from  its  operation,  and  support  a  patent, 
when  the  suggestions  of  the  patentee  were  not  true ;  and  the 
conditions,  on  which  alone  the  grant  was  authorized,  do  not 
exist.'* 

<'  The  true  construction  of  the  patent  law  is,"  the  court  say, 
**  that  the  first  inventor  cannot  acquire  a  good  title  to  a  patent, 
if  he  suffers  the  thing  invented  to  go  into  public  use,  or  to  be 
publicly  sold  for  use  before  he  makes  application  for  a  patent'* 

In  this  case  it  appeared  that  the  thing  invented  had  been 
in  use  by  the  public,  with  the  consent  of  the  inventors,  and 
through  which  they  derived  a  profit,  for  seven  years  before  the 
emanation  of  a  patent.  And  this  use  was  held  by  the  court  to 
be  an  abandonment  of  the  right  by  the  patentees. 

The  policy  of  granting  exclusive  privileges  in  certain  cases^ 
was  deemed  of  so  much  importance  in  a  national  point  of  view, 
that  power  was  given  to  congress  in  the  federal  constitution, 
<<  to  promote  the  progress  of  science  and  useful  arts,  by  securing 
for  limited  times,  to  authors  and  inventors,  the  exclusive  right 
to  their  respective  writings  and  discoveries.** 

This  power  was  exercised  by  congress,  in  the  passage  of  the 
acts  which  have  been  referred  lb.    And  from  an  examination  of 
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their  Tarious  pfoviflions^it  clearly  aiqpean,  that  it  was  the  inten- 
tioQ  of  the  legislature,  by  a  compliance  with  the  requisites  of  the 
law,  to  vest  the  exclusive  right  in  the  inventor  only ;  and  that 
on  condition,  that  his  invention  was  neither  known  nor  used  bj 
the  public,  before  his  application  for  a  patent  If  such  use  or 
knowledge  shall  be  proved  to  have  existed,  prior  to  the  appli« 
cation  for  the  patent,  the  act  of  179S  declares  the  patent  void; 
and  as  has  been  already  stated,  the  right  of  an  alien  is  vacated 
in  the  sam6  manner,  by  proving  a  foreign  use  or  knowledge  of 
his  invention.  That  knowledge  or  use  which  would  be  fatal 
to  the  patent  right  of  a  citizen,  would  be  equally  so  to  the  right 
of  an  alien. 

The  knowledge  or  use  spoken  of  in  the  act  of  1793,  could 
hai9h  referred  to  the  public  only,  for  the  provision  would  be 
nugatory  if  it  were  applied  to  the  inventor  himself.  He  must, 
necessarily,  have  a  perfect  knowledge  of  the  thing  invented 
and  its  use,  before  he  can  describe  it,  as  by  law  he  is  required 
to  do^  pireparatory  to  the  emanation  of  a  patent.  But  there 
may  be  cases,  in  which  a  knowledge  of  the  invention  may  be 
surreptitiously  obtained  and  communicated  to  the  public,  that 
do  not  aflfect  the  right  of  the  inventor.  Under  such  circum- 
stances no  presumption  can  arise  infavour  of  an  abandonment  of 
the  right  to  the  public,  by  the  inventor;  though  an  acquiescence 
<m  his  part,  will  lay  the  foundation  for  such  a  presumption. 

In  England  it  has  been  decided  that  if  an  inventor  shall 
suflbr  the  thing  invented  to  be  sold,  and  go  into  public  use  for 
four  months ;  and  in  a  later  case  for  any  period  of  time,  before 
the  date  of  his  patent ;  it  is  utterly  void. 

In  that  country  the  right  emanates  from  the  royal  preroga- 
tive ;  in  this,  it  is  founded  exclusively  on  statutory  provisions. 
But  the  policy  in  both  governments  is  the  same,  in  granting 
the  right,  and  in  fixing  its  limits. 

Vigilance  is  necessary  to  entitle  an  individual  to  the  privi- 
leges secured  under  the  patent  law.  It  is  not  enough  that  he 
should  show  his  right  by  invention,  but  he  must  secure  it  in 
the  mode  required  by  law.  And  if  the  invention,  through 
fraudulent  means,  shall  be  made  known  to  the  public,  he  should 
assert  his  right  immediately,  and  take  the  necessary  steps^  to 
bgalixeit 
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The  patent  law  was  designed  for  the  public  benefit,  as  waB 
as  for  the  benefit  of  inventors.  For  a  valuable  invention,  the 
public,  on  the  inventor's  complying  with  certain  conditions^ 
give  him,  for  a  limited  period,  the  profits  arising  from  the  sale 
of  the  thing  invented  This  holds  out  an  inducement  for  the 
exercise  of  genius  and  skill  in  making  discoveries  which  may 
be  useful  to  society,  and  profitable  to  the  discoverer.  But  it 
was  not  the  intention  of  this  law,  to  take  from  the  public,  that 
of  which  they  were  fairly  in  possession. 

In  the  progress  of  society,  the  range  of  discoveries  in  the 
mechanic  arts,  in  science,  and  in  all  things  which  promote  the 
public  convenience,  as  a  matter  of  course,  will  be  enlarged. 
This  results  from  the  aggregation  of  mind,  and  the  diversity 
of  talents  and  pursuits,  which  exist  in  every  intelligent  com- 
munity. And  it  would  be  extremely  impolitic  to  retard  or  em- 
barrass this  advance,  by  withdrawing  firom  the  public  any 
usefid  invention  or  art,  and  making  it  a  subject  of  private  mo- 
nopoly. Against  this  consequence,  the  legislature  have  care- 
fully guarded  in  the  laws  they  have  passed  on  the  subject 

It  is  undoubtedly  just  that  every  discoverer  should  realize 
the  benefits  resulting  from  Ins  discovery,  for  the  period  con- 
templated by  law.  But  these  can  only  be  secured  by  a  sub- 
stantial compliance  with  every  legal  requisite.  His  exclusive 
right  does  not  rest  alone  upon  his  discovery;  but  also  upon  the 
legal  sanctions  which  have  been  given  to  it,  and  the  forms  of 
law  with  which  it  has  been  clothed. 

No  matter  by  what  means  an  invention  Inay  be  communi- 
cated to  the  public,  before  a  patent  is  obtained ;  any  acquies- 
cence in  the  public  use,  by  the  inventor,  will  be  an  abandon- 
ment of  his  right.  If  the  right  were  asserted  by  him  who 
fraudulently  obtained  it,  perhaps  no  lapse  of  time  could  give  it 
validity.  But  the  public  stand  in  an  entirely  different  relation 
to  the  inventor. 

The  invention  passes  into  the  possession  of  innocent  persons^ 
who  have  no  knowledge  of  the  fraud,  and  at  a  considerable 
expense,  perhaps,  they  appropriate  it  to  tUeir  own  use.  The 
inventor  or  his  agent  has  full  knowledge  of  these  fects,  but 
fails  to  assert  his  right :  shall  he  afterwards  be  permitted  to 
assert  it  with  eflfect  ?    Is  not  this  such  evidence  of  acquies- 


JANUARY  TERM  18SS.  321 

[Shaw  T,  Cooper.] 

cence  in  the  public  use,  on  his  part,  as  justly  forfeits  his 
right) 

If  an  indiyidual  witness  a  sale  and  transfer  of  real  estate, 
under  certain  circumstances,  in  which  he  has  an  equitable 
lien  or  interest,  and  does  not  make  known  this  interest,  he 
•shall  not  afterwards  be  permitted  to  assert  it  On  this  princi« 
pie  it  is,  that  a  discoverer  abandons  his  right,  i^  before  the 
obtainment  of  his  patent,  his  discovery  goes  into  public  use. 
His  right  would  be  secured  by  giving  public  notice  that  he 
was  the  inventor  of  the  thing  used,  and  that  he  should  apply 
for  a  patent  Does  this  impose  any  thing  more  than  reason- 
aUe  diligence  on  the  inventor  t  And  would  any  thing  short 
ct  this,  be  just  to  the  public  1 

The  acquiescence  of  an  inventor  in  the  public  use  of  his 
invention,  can  in  no  case  be  presumed,  where  he  has  no  know- 
ledge of  such  use.  But  this  knowledge  may  be  presumed 
from  the  circumstances  of  the  casts.  This  will,  in  general,  be 
a  fiict  for  the  jury.  And  if  the  inventor  do  not,  immediately 
after  this  notice,  assert  his  right,  it  is  such  evidence  of  acquies- 
cence in  the  public  use,  as  for  ever  afterwards  to  prevent  him 
from  asserting  it  After  his  right  shall  be  perfected  by  a 
patent,  no  presumption  arises  against  it  from  a  subsequent  use 
by  the  public. 

When  an  inventor  applies  to  the  department  of  state  for  a 
patent,  he*  should  state  the  facts  truly ;  and  indeed  lie  is  re- 
quired to  do  so,  under  the  solemn  obligations  of  an  oath.  If 
his  invention  has  been  carried  into  public  use  by  fraud ;  but 
for  a  series  of  months  or  years,  he  has  taken  no  steps  to  assert 
his  right ;  would  not  this  afford  such  evidence  of  acquiescence 
as  to  defeat  his  application,  as  ^ectually,  as  if  he  ftuled  to- 
state  that  he  was  the  original  inventor  1  And  the  same  eVi^ 
dence  which  should  defeat  his  application  for  a  patent,  would,, 
at  any  subsequent  period,  be  fatal  to  his  right  The  evidence 
he  exhibits  to  the  department  of  state  is  not  only  ex  parte,  but 
interested ;. and  the  questions  of  fiict  are  left  open,  to  be  contro- 
verted by  any  one  who  shall  think  proper  to  contest  the  right 
under  tl^  patent 

A  strict  construction  of  the  act,  as  it  regards  the  public  use 
of  an  invention,  before  {t  is  patented,  is  not  only  required 
Vol.  VIL— 8  0 
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by  its  letter  and  spirit,  but  also  by  sound  pdicy.  A  term  of 
fourteen  years  was  deemed  sufficient  for  the  enjoyment  of  an 
exclusive  right  of  an  invention  by  the  inventor ;  but  if  he  may 
delay  an  application  for  his  patent,  at  pleasure,  although  his 
invention  be  carried  into  public  use,  he  may  extend  the  period 
beyond  what  the  law  intended  to  give  him.  A  pretence  of 
fraud  would  afford  no  adequate  security  to  the  puUic  m  this 
respect,  as  artifice  might  be  used  to  cover  the  transacti<»L 
The  doctrine  of  presumed  acquiescence,  where  the  public  use 
is  known,  or  might  be  known  to  the  inventor,  is  the  only  safe 
rule  which  can  be  adopted  on  this  subject 

In  the  case  under  consideration  it  appears  the  plaintiff  came 
to  this  country,  from  England,  in  the  year  181.7,  and  being  an 
alien,  he  could  not  apply  for  a  patent  until  he  had  remained 
in  the  country  two  years.  There  was  no  legal  obstruction  tp 
his  obtaining  a  patent  in  the  year  1819 ;  but  it  seems  that  he 
failed  to  apply  for  one,  until  three  yeais  after  he  might  have 
done  so.  Had  he  used  proper  diligence  in  this  respect  his 
right  might  have  been  secured ;  as  his  invention  was  not  sold 
in  England  until  the  year  1819.  But,  in  the  two  foUowing 
years,  it  is  proved  to  have  been  in  public  use  there,  and  in  the 
latter  year,  also  in  France* 

Under  such  circumstances,  can  the  plaintiff's  right  be  sus- 
tained) 

His  counsel  assigns  as  a  reason  for  not  making  an  eariier 
application,  that  he  was  endeavouring  to  make  his  inventicm 
more  perfect ;  but  it  seems  by  this  delay,  he  was  not  enabled, 
essentially,  to  vary  or  improve  it.  The  plan  is  substantially 
the  same  as  was  carried  into  public  use  through  the  brother 
of  the  plaintifl^  in  England.  Such  an  excuse,  therefore,  can^ 
not  avail  the  plaintiff.  For  three  years,  before  the  emanation 
of  his  patent,  his  invention  was  in  public  use,  and  he  appears 
to  have  taken  no  step  to  assert  his  right.  Indeed  he  sets  up^ 
as  a  part  of  his  case,  the  patent  to  Forsythe,  as  a  reason  why 
he  did  not  apply  for  a  patent  in  England. 

The  Forsythe  patent  was  dated  six  years  before.  Some  of 
the  decisions  of  the  circuit  courts,  which  are  referred  to,  were 
>vemiled  in  the^  case  of  Pennock  and  Sellers  v.  Dialogue, 
rhey  made  the  question  of  abandonment  to  turn  upon  the 
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intentioii  of  the  inydntor.  But  Bach  is  not  coneidered  to  be 
the  true  ground.  Whatever  may  be  the  intention  of  the 
inventor,  if  he  suflbrs  his  invention  to  go  into  public  use, 
through  any  means  whatsoever,  without  an  immediate  asser- 
tion of  his  right,  he  is  not  entitled  to  a  patent ;  nor  will  a  patent, 
obtained  under  such  circumstances,  protect  his  right 

The  judgment  of  the  circuit  court  must  be  aflbrmed  with 
costs. 


This'cause  came  on  to  be  heard  on  the  transcript  o!  the 
record  fiom  the  circuit  court  of  the  United  States  for  the  south- 
em  district  of  New  Torl^  and  was  argued  by  counsel :  on  con- 
sideration whereol^  it  is  adjudged  and  on^ered  by  this  court, 
that  the  judgment  of  the  said  circuit  court  in  this  cause  be, 
and  the  same  is  hereby  affirmed  with  costs. 
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Sylvan  Petkoux  and  others,  claimants  of  steamboat 
Planter,  appellants  v.  William  L.  Howard  and  Fran- 
cois Varion,  libellants. 

A  libel  WM  filed  in  the  district  court  of  the  United  States  for  the  etstem 
district  of  Louisianty  against  the  steamboat  Phnter,  by  H.  and  ¥.»  citizens 
of  New  Orieans,  for  the  recoTciy  of  a  sum  of  money  alleged  to  be  due 
to  them»  as  shipwrights,  for  work  done  and  materials  found  in  the  repairs 
of  the  Planter.  The  libel  asserts  that,  by  the  admiralty  law  and  the 
laws  of  the  state  of  Louisiana,  they  have  a  lien  and  pririlege  upon  the 
boat^  her  tackle,  &c  for  the  payment  of  the  sums  due  for  the  repairs  and 
^niXerials,  and  prays  admiralty  process  against  the  boat,  Sec.  The  answer 
of  the  owners  of  the  Planter  arers  that  they  are  dtizens  of  Louisiana^ 
reading  in  New  Orleans ;  that  the  libellants  are  also  citizens,  and  that 
the  court  have  no  jurisdiction  of  the  cause.  Held,  that  this  was  a  case  of 
admiralty  jurisdiction. 

By  the  citU  code  of  Louiriana,  workmen  employed  in  the  construction  or 
repairs  of  slups  or  boats  enjoy  the  privilege  of  a  lien  on  such  ships  or 
boats,  trithout  being  bound  to  reduce  their  contracts  to  writing*  what- 
ever may  be  their  amount ;  but  this  privilege  ceases  if  they  have  allowed 
the  ship  or  boat  to  depart  without  exercinng  their  rights.  The  state 
law,  therefore,  gives  a  lien  in  this  case. 

In  the  case  of  the  General  Smith,  4  Wheat.  438,  S.  C.  4  Peters  Condensed 
Reports,  it  is  decided  that  the  jurisdiction  of  the  admiralty  in  cases  where 
the  repairs  are  upon  a  domestb  vessel,  depend  upon  the  local  law  of  the 
state.  Where  the  repairs  have  been  made  or  necessaries  furnished  to  a 
foreign  ship,  or  to  a  ship  in  the  ports  of  a  state  to  which  she  does  not  be- 
long, the  general  maritime  law  gives  a  lien  on  ships  as  security  i  and  the 
parly  may  nudntain  a  suit  in  the  admiralty  to  enforce  his  right.  Bu^  at 
to  repairs  or  necessaries  in  the  port  or  state  to  which  the  ships  belong, 
the  case  is  governed  altogether  by  the  local  law  of  the  state  \  as  no  lien 
is  implied  unless  it  is  recognized  by  that  law.  But  if  the  local  law  gives 
the  lien,  it  may  be  enforced  in  the  admiralty. 

The  services  in  this  case  were  peifonned  in  the  port  of  New  Orieans,  and 
whether  this  was  within  the  jurisdiction  of  the  adnuralty  or  not^  depends 
on  the  ftct  whether  the  tide  in  the  Misnssippi  ebbs  and  flows  as  high  up 
the  river  as  the  port  of  New  Orleans.  The  court  considered  themselves 
anthotized  judicially  to  notice  the  rituation  of  New  Orleans,  for  the  pur- 
pose of  determining  whether  the  tide  ebbs  and  flows  as  high  up  the  river 
as  that  place  {  and  being  satisfied  that  although  the  current  of  the  Mis- 
sissippi at  New  Orieans  may  be  so  strong  as  not  to  be  turned  backwards 
by  Uie  tide,  yet  the  efiect  of  the  tide  upon  the  current  b  ap  great  as 
occasions  a  regular  rise  and  (all  of  the  water ;  New  Orieans  may  be  pro* 
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pttly  Mid  to  be  within  the  ebb  and  flow  of  the  tide,  and  the  juriidiction 
of  the  adminlly  prerailf  there. 

In  order  to  the  dediion  whether  the  admiralty  juriadiction  attaches  to  such 
aenrices  aa  thoae  performed  by  the  libeUanta,  the  material  conaideration 
ia,  whether  the  service  was  essentially  a  maritime  senrice,  and  to  be  per- 
formed aubstantially  on  the  lea  or  tide  water.  It  is  no  objection  to  the 
jurisdiction  of  the  admiralty  in  the  case,  that  the  steamboat  Planter  was 
to  be  employed  in  navigating  waters  beyond  the  ebb  and  flow  of  the  tide. 
In  the  case  of  the  steamboat  Jeflerson,  it  waa  said  by  this  court  that  there 
is  no  doubt  the  jurisdiction  exists^  although  the  commencement  or  termi- 
nation of  the  voyage  may  happen  to  be  at  some  place  beyond  the  reach 
of  the  tide. 

Some  of  the  older  autfaoritiea  aeem  to  give  countenance  to  the  doctiine  that 
an  express  contract  operates  as  a  waiver  of  the  lien :  but  it  ia  settled  at 
the  present  day,  that  an  express  contract  for  a  stipulated  sum  is  not  of 
itself  a  waiver  of  a  lien;  but  that^  to  produce  that  effect^  the  contract 
most  contair  some  stipulationa  inconsistent  with  the  continuance  of  nch 
lien^  or  from  which  a  waiver  may  fiurly  be  infened* 

APPEAL  from  the  district  court  of  the  United  States  for  the 
eastern  district  of  Louisiana. 

In  the  district  court  a  libel  was  filed  on  the  10th  December 
18S0,  by  Howard  and  Varion,  shipwrights,  residing  in  New 
Orleans,  against  the  steamboat  Planter,  claiming  the  sum  of 
two  thousand  one  hundred  and  ninety*three  dollars  and  thirty- 
five  cents,  being  the  balance  asserted  to  be  due  to  them  for  the 
price  of  work,  labour,  m«£terials  furnished  and  repairs  made  on 
the  said  boat,  under  contracts  of  13  th  September  and  19th 
October  1830 ;  and  alleging  that,  by  the  admiralty  law  and 
the  law  of  the  state  of  Louisiama,  they  had  a  lien  on  the  said 
boat  for  the  payment  of  the  same ;  and  that  she  was  about 
leaving  the  port  of  New  Orleans,  and  praying  process^  &c. 
The  account  for  the  work,  materials,  &c.  was  annexed  to  the 
libel. 

The  owners  of  the  steamboat  Planter  filed  a  claim  and  plea 
setting  forth  that  they  were  all  citizens  of  Louisiana,  all  re- 
sided in  the  city  of  New  Orleans,  and  that  the  libellants  were 
also  citizens  of  tnat  state;  and  that  therefore  the  district  court 
of  the  United  States  bad  not  jurisdiction  of  the^case. 

By  a  suf^lemental  answer  the  respondents  denied  all  the 
facts  set  forth  in  the  libel. 
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The  plea  to  the  jurisdiction  of  the  court  was  overruled  and 
dismissed ;  and  the  parties  proceeded  to  take  the  testimony  of 
witnesses  by  depositions,  which  Were  filed  as  part  of  the  pro- 
ceedings in  the  case. 

Byjthe  first  c<»itract,  the  shipwrights  stipulated  to  do  certain 
specified  work,  and  furnish  certain  materials,  the  same  to  be 
approved  by  **  experts,"  for  which  Jbey  were  to  be  paid  the  sum 
of  one  thousand  one  hundred  and  fifty  dollars. 

By  the  contract  of  the  19th  of  October  the  Planter  was  to 
be  hauled  on  shore,  and  in  consideration  of  four  hundred  and 
^nty-five  doUars,  of  which  two  hundred  was  to  be  paid  in 
cash,  and  two  hundred  and  seventy-five  in  one  month  after  the 
boat  should  b^  launched  and  set  afloat,  certain  other  repairs 
were  to  be  done  to  her,  and  she  should  be  delivered  and  ready 
to  receive  a  cargo  by  the  20th  of  November,  under  a  penalty 
.of  twenty-five  dollars  per  day  for  each  day  her  delivery  should 
afterwards  be  retarded  by  the  shipwrights. 

The  evidence  in  the  case  is  fully  stated  in  the  opinion  of  the« 
court 

The  district  court  made  the  following  decree. 

<<  The  libellants  claim  a  balance  due  them  of  two  thousand 
one  hundred  and  ninety-three  dollars  and  thirty-five  cents  for 
work  and  materials  furnished  in  the  repairs  of  the  steamboat 
Planter  at  the  request  of  the  claimants,  and  for  which  they 
have  a  lien  by  the  local  law.  The  claimants,  in  their  first 
aiiswer,  deny  the  jurisdiction  of  the  court,  on  the  ground  that 
all  the  parties  were  citizens  of  the  same  state,  to  wit,  of  Louisi- 
ana; that  objection,  however,  was  not  insisted  upon  at  the  trial, 
and  is  not  sustainable  on  the  admiralty  side  of  this  court  In 
their  supplemental  answer,  they  deny  generaOy  the  allegations 
of  the  libellants,  and  pray  for  the  dismissal  of  the  libel  and 
damages.  The  whole  account  of  the  libellants  against  the 
owners  amounts  to  three  thousand  six  hundred  and  ninety* 
'three  dollars  and  thirty-five  cents,  including  the  amount  6i  the 
written  contracts  entered  into  between  the  parties;  of  this  sum 
they  acknowledge  the  payment  of  one  thousand  five  hundred 
dollars,  leaving,  as  they  allege,  a  balance  of  two  thousand  one 
hundred  and  ninety.three  ddlan  and  thirty«|hre  cents  doe 
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them.  By  the  fint  contract,  made  od  the  11th  September 
18S0  (the  boat  being  then  in  the  water),  the  libellants  agreed, 
for  the  sum  of  one  thousand  one  hundred  and  fifty  dollars,  to 
make  cert«dn  repairs  on  that  part  of  the  boat  which  was  above 
water,  yhwi  the  whed  hmue  to  the  bow;  and  it  was  further  stipu- 
lated, that  if  they  made  any  other  repairs,  by  refdacing  unsound 
timbers  in  any  other  part  of  the  boat  above  water,  not  th^n 
discovered,  they  were  to  be  paid  separately  for  so  much.  After 
commencing  the  work,  it  was  perceived  that  the  boat  required 
repairs  under  the  water  as  well  as  abovoi  and  in  consequence 
of  that  discovery,  the  claimants,  through  captain  Jarreau, 
master  of  the  boat  and  one  of  the  owners,  agreed  to  pay  the 
libellants  four  hundred  and  seventy-five  dollars  for  hauling  out 
the  boat,  and  for  launching  her  when,  she  should  be  repaired; 
and  as  the  quantity  of  work  to  be  done  was  uncertain,  it  was 
stipulated  that  an  account  of  it  should  be  kept,  and  if  approved 
of  by  captain  Jarreau,  under  whose  inspection  the  work  was  to 
be  done,  the  claimants  bound  themselves  to  pay  the  amount 
thus  to  be  ascertained:  this  latter  contract  was  made  on  the 
19  th  October  last  After  the  boat  was  hatded  o«(,  it  appears 
the  work  under  br>th  contracts  was  carried  on  simultaneously. 
On  a  first  view  of  the  account  current  exhibited  in  this  case, 
it  would  seem,  tnym  the  dates,  that  at  least  a  part  of  the  work 
to  be  done  under  the  first  contract  was  again  charged,  but  the 
subsequent  testimony  taken  in  this  case  shows  that  these 
charges  were  made  on  account  of  the  extra  repairs  provided 
for  under  the  first  contract;  and  it  further  appears  that  all  the 
charges  made  after  the  19th  of  October,  have  no  relation  to 
the  first  agreement,  but  all  relate  to  the  work  contemplated  by 
the  second  c<mtract.  From  the  complexion  of  the  testimony 
taken  by  the  complainants,  their  real  defence  seems  to  be  that 
the  prices  of  the  work  charged  are  greater  than  they  should 
be,  that  it  was  not  executed  in  a  proper  manner,  and  that  the 
libellants  have  forfeited  a  considerable  sum  of  money  in  conse- 
quence of  not  delivering  the  boat  within  the  time  stimulated  in 
the  contract.  As  to  the  two  first  objections,  the  evidence  is 
conclusive  in  favour  of  the  libellants ;  captain  Jarreau,  himself, 
upm  being  shown  the  account,  did  not  object  to  it;  on  the 
contrary,  expressed  himself  satisfied  with  the  work,  and  said 
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he  was  **  not  surprised  at  it,  ))ecau8e  there  was  a  great  deal 
more  work  done  than  he  had  any  idea  of;"  with  respect  to  the 
non-delivery  of  the  boat  at  the  time  agreed  upon,  the  fault 
chiefly  attache  to  captain  Jarreau,.  who,  in  several  instances, 
retarded  the  work  by  opposing  riepairs  which  were  proposed  by 
the  libellants,  but  which  turned  out  to  be  indispenscJble,  and 
were  afterwards  ordered  by  him  to  be  made ;  bc^des,  he  pro- 
mised them  indemnity  against  their  obligation  to  pay  twenty- 
five  dollars  a  day  for  every  day  they  were  in  default  in  deliver- 
ing the  boat,  and  gave  as  the  reason,  that  they  had  to  do  more 
work  than  was  at  first  anticipated.  The  charge  of  four  hun- 
dred and  seventy-five  dollars,  is  for  the  specific  service  of  haul- 
ing out  and  launching  the  boat,  and  must  be  allowed  as  such. 
On  the  whole,  the  evidence  and  exhibits  in  the  case  fully 
sustain  the  demand  of  the  libellants;  it  is  therefore  ordered, 
adjudged  and  decreed,  that  the  claimants  pay  to  them  the  said 
sum  of  one  thousand  one  hundred  and  ninety-three  dollars  and 
thirty-five  cents,  and  costs  of  suit.'* 

From  this  decree  the  owners  of  the  Planter  appealed  to  this 
court. 

The  case  was  argued  for  the  appellants  by  Mr  Morton.  Mr 
Livingston  submitted  a  printed  argument. 

For  the  appellants  it  was  contended : 

1.  It  does  not  appear,  upon  the  proceedings,  that  the  court 
below  had  jurisdiction. 

2.  That  the  libellants  had  waived  any  privilege  or  lien  upon 
the  said  steamboat,  under  the  laws  of  Liouisiana,  and  therefore 
proceedings  in  rem  were  improper. 

9.  Though  the  court  had  iurisdiction,  yet  the  decree  ren- 
dered is  enoneous. 

On  the  first  point,  "  that  it  does  not  appear,  upon  the  pro- 
ceedings, that  the  court  below  had  jurisdiction  ;"  Mr  Morton 
contended,  that  jurisdiction  should  appear  affirmatively,  for 
the  district  courts  of  the  United  States  are  of  limited  jurisdic- 
tion, and  their  proceedings  are  erroneous  if  the  jurisdiction  be 
not  shown  upon  them.  Kemp's  Lessees  v.  Kennedy,  5  Cranch, 
184;  Walker  v.  Turner,  9  Wheat.  341.     And  this  rule  is  ap- 


JANUARY  TERM  1838.  SS9 

[Pejnmz  and  otben  t.  Howard  and  Varion.] 

idicaUe  to  all  courts  of  inferior  jurisdiction  (Stanyon  ▼.  Davis, 
6  Mod.  224;  the  Lord  Cobingsby's  case,  9  Mod.  95) ;  and  has 
been  adopted  by  the  appellate  court,  firom  the  earliest  periods 
of  judicial,  history,  for  the  purpose  of  restraining' inferior  tribu- 
nals within  their  appropriate  spheres  of  action,  and  preventing 
the  possibility  of  their  passing  thdse  bounds,  even  by  the  assent 
of  parties  below,  to  the  en^oneous  exercise  of  power. 

To  sustain  the  jurisdiction  of  the  court  below,  it  must  appear 
affirmatively,  either  that  the  ^Planter  was  a  **  foreign  vessel,'* 
or,  being  a  domestic  vessel,  that  the  lien  or  privilege  created 
by  the  laws  of  Louisiana,  constituted  her  a  proper  subject  for 
the  action  of  a  court  of  admirally.    The  first  is  not  contended 
for  on  the  part  of  the  iibellants;  and  to  maintain  the  second, 
it  miist  be  idiown  affirmatively,  that  the  Planter  **  wair  engaged 
in  a  maritime  employment,"  being  a  navigation  **  super  altum 
mare,"  or  **  substantially  upon -waters  within  ebb  and  flow  of 
the  tide;''  'constituting  a  case  of  admiralty  jurisdiction,  as  re- 
cognized **by  the  law,  admiralty  and  maritime,  as  it  has  ex- 
isted for  ages,"  which  alone,  the  admiralty  courts  of  the  Unite4 
States  act  under,  and  have  authority  to  administer  to  the  cases 
as  they  arise.     The  Steamboat  Thomas  Je£krson,  Johnson 
claimant,  10  Wheat  428;  American  Insurance  Company  v. 
Canterj  l^^eters's  Rep.  546;  The  St  Jago  de  Cuba,  9  Wheat 
409,  416;  The  General  Smith,  4  Wheat  438;  Ramsey  v. 
AHegree,  12  Wheat  611 ;  Ship  Robert  Fulton,  1  Paine's  C.  C. 
Rep.  545.     Admiralty  jurisdiction  is  not  then  to  be  inferred, 
because  a  vessel  is  the  subject,  and  a  state  law  has  Created  a 
lien,  however  positively  these  focts  may  be  alleged  upon  a 
record,  and  remain  uncontroverted:  a  converse  doctrine  would 
h&vesustained  the  jurisdiction  in  the  case  of  the  JeflTerson, 
bef<Hre  cited;  and  would  equally  establish  an  admiralty  juris- 
diction, where  state  laws  had  created  liens,  whether  upon  dde- 
less  rivers  or  upon  the  waters  of  the  lakes:  in  all  of  which 
cases,  it  may  be  observed,  that  the  vice-admiralty  colonial 
courts  would  have  exercised  jurisdiction  by  virtue  of  their 
peculiar  commisnons;  but  not  as>  cases  of  admiralty  jurisdic- 
tjpQ,  which  they  never  were,  and  to  constitute  them  such 
wuuKLnot  be  within  the  power  of  congress:  though  to  a  cer- 
tain extent,  a  jurisdiction  over  them  might  be  conferred  upoii 
Vol.  VIL— 2  R 
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<ho  ittBtrict  courtly  under  the  power  **  to  regulate  commerce 
among  the  states*'  as  is  intimated  in  the  case  of  the  JefieiMiu 
For  the  extent  of  power  conferred  cm  the  vice-admiralty  courts 
by  t|ieir  commission^  see  t  GalL  470,  note  47»  tfx  Commia. 
ofT.  Ad.  Court 

**  ▲  libel  not  aUeging  a  thing  done  <  super  altum  mare»* 
nothmg  appears  to  give  the  cogrt  jurisdicticm;  for  a  man  shall 
not  sue  in  the  admiralty  only  because  it  is  a  vessel'*  ^'Tfae 
principal**  must  be  shown  to  be  within  their  jorisdictioD. 
Shermoulin  v.  Sands^  1  Lord  Raym.  S71 ;  1  Kent's  Com.  S6S ; 
Hall*s  Ad.  Prac.  1S6, 1S7;  S  Brown*s  Civ.  and  Ad.  Law»tTl. 

What  does  appear  upon  the  record,  is  relied  upon  to  be  suf* 
iicient  for  inferring  jurisdiction  in  the  court  below. 

The  libel  only  alleges,  that  the  libellants  have  a  lien  and 
privilege  upon  said  boat  by  the  admiralty  law,  and  by  the  lanr 
of  Louisiana;  being  merely  a  statement  of  consequences^  that 
could  but  give  jurisdiction  of  the  case  to  the  court  as  a  re* 
suit,  should  it  appear  by  Anther  fects^  that  the  Ranter  was 
engaged  in  a  *<  maritime  employment,*'  navigating  ^  super 
altum  mare,'*  or  **  waters  within  ebb  and  flow  of  the  tide;** 
neither  of  which  are  to  be  found  in  any  part  of  the  record  of 
the  proceedings  below,  and  in  the  absence  of  which,  the  dear 
bearing  of  the  authorities  indicates  that  no  jurisdiction  can  ever 
be  inferred :  **  the  case  not  appearing  to  be  a  maritime  eon^ 
tract,  nor  made  such  ,by  the  state  law,"  which  it  is  admitted 
must  be  done  to  maintain  the  jurisdiction  of  the  court 

It  would  seem  to  have  been  conceded  on  the  part  of  the 
libellants^  that  were  the  inception,  progress  and  Urmmi  of  the 
Planter's  employment,  beyond  ebb  and  flow  of  the  tide,  or  subr 
stantially  such,  the  case  would  clearly  be  within  that  of  the 
Thomas  Jefierson,  10  Wheat  428.  It  is  submitted  with  scmie 
confidence,  that  this  state  of  fticts  is  but  a  fair  inference  from 
the  whole  record  of  the  case. 

It  is  by  no  means  conceded  that  New  Orleans  is  within  the 
ebb  and  flow  of  the  tide ;  on  the  contrary,  that  the  court  will 
notice  the  notorious  and  historical  fact  that  it  is  beyond  the 
ebb  and  flow  of  the  tide ;  that  the  Mississippi  river  is  not  an 
arm  of  the  sea,  nor  an  inlet  from  the  ocean,  but  an  inland 
river^  whose  current  assumes  but  one  course  or  flux  to  the 
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^xaan,  and  is  uninfluenced  by  its  tidee.  The  Apollon,  9 
Wheat.  ST4.  S  Dall.  t97.  Hooker  v.  Cununinga,  20  Johns. 
Rep.  98.  Malte  Brun's  Geography,  vd.  5,  p.  58,  book  79,  ed. 
of  18S6.    Stoddard's  Louisiana,  164,  ch.  4 

An  ann  of  the  sea  is  where  the  sea  or  tide  **flows  and 
leflows.''  Sir  Henry  Constable's  case,  5  Coke's  Rep.  107. 
A  navigable  river  is  also  considered  as  an  arm  of  the  sea ;  but 
there  is  an  important  distinction  between  the  legal  and  popu- 
lar import  of  the  term  ''navigable,"  as  applied  to  rivers;  and  no 
part  of  the  law  is  more  clearly  settled,  than  that  to  determine, 
whether  or  not  a  river  is  navigable,  a  regard  must  be  had  to 
die  *<  ebbing  and  flowing  of  the  tide."  For  those  streams  of 
watMT  which  are  of  public  use  for  inland  navigation  above  the 
line  to  which  the  tide  ordinarily  flows,  are  strictly  ''  not  navi- 
gaUe,"  though  they  are  public  highways,  for  the  purpose  of 
transportation ;  although  the  water  is  fresh  at  full  tide,  yet  the 
ffiver  is  still  an  arm  of  the  sea  if  it  *'  flows  and  reflows." 

This  has  never  been  controverted  in  England,  and  is  weU 
settled  in  this  country.  Angell  on  tide  waters,  chap.  4,  p.  60, 
«d.  of  18C6,  where  will  be  found  collected  all  the  English  and 
American  authorities  upon  the  subject. 

**  The  tide  is  not  felt  at;  New  Orleans.  The  rise  and  fall  of 
the  river  is  caused  exclusively  by  the  rainy  and  dry  season  in 
the  interior;  at  low  water  the  flow  to  the  sea  is  scarcely 
perceptiUe."  From  the  surveyor  general  of  Louisiana.  Hall's 
Travels,  vol.  2,  284. 

The  tides  have  little  efiect  upon  the  water  at  New  Orleans. 
They  **  sometimes"  cause  it  to  <*  swell"  but  never  to  ^*  slacken 
its  current."    Stoddard's  Louisiana,  164,  ch.  4. 

The  emplojrment  of  the  Planter,  thus,  in  its  inception,  appear- 
ing not  to  have  been  of  a  maritime  nature,  is  shown  in  its  furr 
ther  progress  to  have  been  exclusively  beyond  the  ebb  and 
flow  of  the  tide.  The  second  contract  states  that  the  boat  is 
to  be  delivered  *^  ready  to  receive  a  cargo."  The  testimony 
riiows  her  to  have  been  ^*  launched  and  partly  laden."  The 
return  of  the  marshal  shows  her  redelivery  to  claimants. 
The  t^estimony  of  Wilson  states  Jarreau  to  have  acted  as 
commander  when  the  Planter  was  launched,  and  as  com- 
manding her  at  the  time  witness  gave  his  evidence..    The 
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affidavit  of  claimants  states  tb«t  Captain  Jarrean  was  thaH 
vigating  *<on  the  Mississii^  between  New  Orleans  and  B^oa 
Barah,  and  on  the  Red  river  between  New  Orieans  and 
Alei^dria.^ 

As  in  the  case  of  the  Jefferson,  the  cooit  noticed  that  Ship- 
ping port  was  beyond  .ebb  and  flow  of  tide,  without  .Imy  pon- 
tive  evidence  a{^)earing  on  the  lecord ;  so  wpl  they  notioe 
the  same  fitct,  as  to  New  Orleans,  Bayou  Sarah,  Alexandria, 
Baton  Rouge,  and  Red  river.  The  last  four  (daces  being  also 
histmcally  noted  as  equally  beyond  tide  water.  Daifay's 
Louisiana,  96,  197.    Stoddard's  Louisiana,  165, 186 

The  record  then  affords  evidence  that  the  Planter*  having 
been  redelivered  to  the  claimants,  and  laden  with  cargo^  was 
employed,  not  in  <^  maritime  service,**  nor  in  trading  **to  Mo- 
bile, Pensacola,  or  intermediate  places^**  but  in  navigating 
between  New  Orleans,  Bayou  Sarah,  Red  river,  and  Alexan* 
dria,  presenting  a  case  of  ^*  interior  trade,"  wherein  the  incep- 
ticm,  intermediate  progress  and  termination  of  the  voyage  wore 
wholly  beyond  admiralty  jurisdiction.  On  the  part  of  the 
libellimts,  it  is  assumed  that  New  Orleans  is  within  tide  water, 
and  a  doctrine  thereupon  is  applied  drawn  from  the  case  of  the 
Jeflbrson,  10  Wheat.  428,  that  admiralty  jurisdiction  is  sustain- 
aUe  when  the  ^^meeptUm^  of  the  contract,  &c.  is  thus  circmn- 
stanced.  But  that  case  we  suppose  to  establish  a  converse 
doctrine.  The  ^'tncepfjem,*'  &c.  being  there  noticed  by  the 
court  as  not  answering  to  the  idea  of  a  navigation  **  substan- 
tially^ beyond  tide  waters,  so  as  to  oust  admiralty  jurisdicti0n, 
and  consequently  not  sufficient  to  confer  jurisdiction,  were 
alone  relied  upon  as  substantially  **  a  maritime  employment** 

It  is  not  perceived  in  what  manner  the  inferences  adverse 
to  the  jurisdiction  below  become  negatived,  or  the  defective 
libel  aided  through  the  evidence  of  a  public  act  making  New 
Orleans  a  port  of  entry.  Could  an  analo^us  law  for  Shipping 
port  in  Kentucky,  have  varied  the  views  taken  by  the  court  of 
that  case)  The  general  collection  law  of  March  1799,  sec. 
4,  creates  various  ports  of  entry  and  delivery  upon  Lake  Cham-, 
plain,  Ontario,  and  Lake  Erie;  and  supposing  a  case  similar 
to  the  present  to  be  now  before  the  court  from  the  northern 
district  of  New  York,  the  force  of  these  laws  is  not  realized,  if 
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invoked  to  aid  the  court  in  detenninin{f  admiralty  and  mar^^ 
time  jmiadictioD  upcm  those  waters.  ^  Cases  in  admiralty  do 
not  arise  under  the  constitution  and  laws  of  the  United  States." 
Amer.  Ins.  v.  Canter,  1  Peters,  645. 

The  pleadings  on  the  part  of  the  claimants  are  not  only 
soflfeient  to  sustain  all  the  exceptions  now  taken,  but  to  war- 
rant the  inference,  that  they  were  taken  below  and  overruled. 
They  plead  to  the  jurisdiction :  first,  on  the  ground  that  alt 
the  owners  are  residents,  &c.,  which  having  been  overruledy 
subsequently  a  supplemental  answer  and  plea  were  filed,  deny- 
ing generally  all  the  aUegations  contained  in  the  libeL  Nei- 
ther the  reasons  for  disallowing  the  objections  to  the  jurisdic- 
tion, if  <^red,  under  both  of  these-  pleadings,  nor  the  bbjeo- 
tions  themselves,  appear ;  the  court  below,  alone  noticing  that 
part  of  the  evidence,  upon  which,  **in  ite  judgment^  the  real 
defence  ct  the  claimants  rested. 

•  Under  the  first  point  then,  it  is  believed  that  the  court  wlU 
either 'disniiss  the  case  as  not  showing  jurisdiction  upon  the 
fikce  of  the  proceedings,  or  remand  the  same,  for  the  purpose 
of  settling  the  facta  upon  which  the  jurisdiction  must  rest,  if  it 
10  to  be  sustained. 

The  second  point  made  oa  the  part  of  the  appellants  is — 
that  the  libellants  had  waived  any  privilege  or  lien  upon  the 
boat^  under  the  Eblwb  of  Louisiana,  wd,  therefore,  proceedings 
^in  rem"  were  improper. 

In  other  words,  that  the  inference  is  fairly  deducible  firom 
the  case,  that  it  was  within  the  contemplation  of  the  parties, 
that  their  contracts  should  not  create  a  right  to  ^*  provisional 
seizure,"  under  articles  284  and  289  of  the  Code  of  Practice  of 
18S0,  p.  104,  and  article  2748  of  the  Civil  Cod6. 

It  is  observed  on  the  part  of  libellants,  that,  in  tlus  cas^ 
extraordinary  diligence  was  used  to  enforce  a  right  which 
would  have  been  lost,  had  the  vessel  been  permitted  to  depart 
without  its  exercise ;  and  the  inference  would  seem  to  be  sug- 
gesied,  that  probably  such  a  state  of  tlungs  was  within  the 
contemplation  of  libeHants,  when  entering  into  the  agree- 
monis.  It  is  certainly  true,  that  anicle  2748,  referred  to^  de- 
dases  the  privilege  to  cease,  if  the  boat  is  allowed  to  depfirt 
without  exercisiag  the  right  of  seizure. 
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But  this  effect  takes  place  only,  if  the  ccmtnust  should  not 
have  been  reduced  to  writing ;  and  if  the  amount  should  ex- 
ceed five  hundred  dollars,  and  the  contract  be  ndueed  to  wrU' 
mg,  the  privilege  may  be  unlimited.  Civil  Code,  article  874S, 
2747.  The  <<  curia  philippica,"  '<  quoad**  Uens  or  (mvileges  on 
vessels,  is  supposed  to  have  been  abrogated  by  articles  S5S1» 
2746  and  2748  of  the  Louisiana  civil  code,  although  referred 
to  as  yet  subsisting,  in  a  note  to  Abbott  on  Ship|Hng,  p.  llS, 
ed.  of  1829. 

The  reducing  the  contract  to  writing,  may  then  be  feiily 
taken  as  expressing  the  intention  of  the  parties,  that  the  right 
to  a  provisional  seizure  should  be  wholly  suspended,  but  the 
right  preserved  until  the  return  of  the  vessel,  and  to  be  exer- 
cised only  in  the  event  of  a  failure  of  personal  responsibility  on 
the  part  of  claimants,  to  which,  by  the  terms  of  the  contract 
of  19th  October,  the  libellants  alone  think  proper  to  look. 
That  full  reliance  must  have  been  {daced  in-  the  immediate 
return  of  the  Planter  tQ  New  Orleans,  is  apparent,  from  the 
fact  of  her  ownership  and  commercial  employment  there,  as 
well  as  by  the  evidence  upon  the  record,  showing  New  Oiieana 
to  have  been  the  inception  and  tenmni,  after  her  voyage  upon 
the  rivers  throughout  the  interior  of  the  country.  And 
as  conclusively  affirming  this  view  of  the  intention  of  the 
libellants,  is  the  further  fact  evidenced  by  the  contract  of  the 
19th  October,  of  extending  a  eredU  of  two  hundred  and  seventy- 
five  dollars,  forming  a  portion  of  the  aggregate  sum,  to  one 
month  after  the  Planter  should  have  been  launched,  set  afloat 
and  delivered,  ready  to  receive  a  cargo— an  evident  suq^ension 
of  the  right  to  provisional  seizure,  until  after  the  Planter  must 
have  left  the  jurisdiction  of  the  court,  showing  clearly  that  such 
an  understanding  existed  between  the  parties  as  justifies  an  ap* 
plication  of  the  principle  in  the  note  to  Raitt  v.  Mitchell,  4 
Campbell,  150,  and  which  is  conceded  to  be  entirely  compati- 
Ue  wi(h  the  laws  of  Louisiana. 

The  construction  placed  upon  the  contract  of  19th  October 
by  the  libellants,  limits  it  to  <<  thirty  days  after  the  venel 
should  be  set  afloat;^  but  it  is  presumed  this  limitation  will 
not  be  sanctioned,  and  when  the  whole  contract  is  brought 
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into  notice  and  its  parta  viewed  in  connexion,  that  conatmction 
ccnteoded  for  by  the  appellanta^  muat  be  afllnned. 

Under  the  aecond  point,  then  it  ii  admittedi  that  euperad- 
ding  to  other  corroborating  circumatanceai  the  extanaion  of 
cradit  tot  a  portion  of  the  aggregate  amount  invdved,  to  a 
period  after  the  right  to  proviaional  aeizore  could  have  been 
exeroia^  bringa  the  caae  within  the  doctrine  of  Raitt  v. 
Mitchell,  4  Campb.  N.  P.  IM. 

The  third  point  relied  npon  by  the  i^ppellanta  ia,  that  the 
decree  randmed,  is  erroneoua.  In  support  of  thia  position 
Ifr  Morton  went  intoa  particular  examinati<m  of  the  evidence. 
This  part  of  the  argument  ia  atated  and  examined  in  the 
opinion  of  the  court 

The  decree  rendered  is  further  erroneous  in  that  it  directs 
fbor  hundred  and  seventy-five  doUai%  charged  in  the  account 
ctf  libellants  far  drawing  the  boat  out  of  the  water,  to  be  paid 
to  them ;  of  which  sum,  two  hundred  and  seventy-five  dollars^ 
by  the  tepreaa  terms  of  the  contract  of  19th  October,  were  not 
demandable  until  ^  one  month  after  the  libellants  had  deliver- 
ed  th4  Planter  afloat,  and  ready  to  receive  a  cargo.** 

[Here  the  counael  went  into  a  particular  examination  of  the 
evidence.] 

The  regulation  of  the  subject  of  **  liens  or  privileges,**  and 
pmvisional  seizure,  by  the  laws  of  Louisiana,  will  be  found 
mainly  to  have  in  view  the  internal  trading  navigation  of  the 
countiy,  fiKxm  New  Orleans.  Art  JB84bf  the  Code  of  Practice 
of  1800,  which  is  a  comment  upon  Art  8748  of  the  Civil  Code, 
has  alone  reference  to  ^  water  craft  within  the  state,**  and 
4rt  >89  of  the  same,  after  dealing  much  in  detail  upon  ^'li^n 
and  provisional  seixure  of  ships^  vessels  or  water  craft,  naviga* 
ting  within  the  state,**' in  i  separate  section,  and  as  an  excepii* 
tion  to  the  guieral  purview  and  scope  of  the  legislation,  ftirtl^er 
piovidea  that  ^sudi  seizure  may  be  made  ^even*  of  shipa  or 
vessels  tradui|(  out  of  the  state,**  and  their  laws  appear  to  have 
had  in  view,  amojQg  other ,  subjects^  the  intricate  mattert  of 
dispute^  involved  with  the  peculiar  internal  steamboat  naviga» 
tion  fton^New  Orleana,  by  aflbrding  various  aids  and  fiicililie^ 
soacqitible  of  being  adapted  to  most  of  the  difllcultiea  that 
would  aiiae,  and  of  which  aids  their  courto  have  expcess  jnwer 
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to  avail  themselves.  Thus  from  Art  441  to  461  of  the  Codtf 
of  Practice  of  1830,  are  recognized,  <^  experts,"  persons  versed 
in  the  knowledge  either  of  a  science,  an  art,  or  a  prafessioii, 
selected  in  order  to  give  their  opinion,  on  some  point  or  quesr 
tion,  on  which  the  decision  of  a  cause  depends."  Also^  ^  au- 
ditors" of  accounts,  '*  judicial"  arbitrators,  &c.  &c.  i^hose  de- 
tailed services  are  therein  fully  enumerated ;  but  none  of 
whom,  it  is  supposed,  could  be  required  to  act  by  the  distriei 
court  of  the  United  States,  however  essential  to  the  elucidation 
of  a  cause. 

From  the  decisions  of  the  infnior  tribunals,  invested  with 
cognizance  of  these  cases^  the  right  of  appeal,  and  a  speedy 
final  determination  of  the  afqpellate  court  is  carefully  provided 
fi)r  by  art  670  to  603  of  the  Code  of  Practice  for  Louisiana 
<tfl830. 

In  conclusion,  it  is  submitted  that,  if  the  inference  be  not 
decidedly  adverse  to  the  jurisdiction  below,  upon  the  face  of 
the  proceedings,  yet  important  facts  identified  with  that  juris- 
diction, do  appear  of  so  doubtful  and  unsettled  a  clM«cter 
as  to  render  it  proper  to  remand  the  case  for  a  satisfactory  es- 
tablishment of  those  fitcts. 

That,  although  it  should  be  considered,  that  proceedings 
below  '^  in  rem?  were  {Mroper,  yet  material  errors  having  been 
obviously  incorporated  with  the  decree,  renders  its  enforcement 
impossible,>and  makes  it  now  essential  for  the  ends  of  justice, 
that  the  whole  subject  be  remanded  for  that  full  re-investiga-. 
tion,  through  which  those  ends  can  alone  be  attained. 

Mr  Livingston,  for  the  appellees,  stated : 

The  main  objection  to  the  decree  in  this  case  is,  that  the 
district  court  of  Louisiana,  as  a  court  of  admiralty,  had  no 
jurisdictipn  of  the  case. 

The  libellants  contend  for  the  jurisdiction  on  tne  privilege 
granted  ,by  general  maritime  law ;  and  on  the  express  lien 
given  by  the  laws  of  the  state. 

1 .  The  general  maritime  law.  Cases  are  abundant  td  show 
that  shipwrights  have  a  privilege  on  the  ship  for  repairs  and  a 
right  to  libel  her  to  enforce  it  Roll's  Ab.  533;  1  Peters's  Ad*- 
miralty  Reports,  227,  233. 
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t.  The  laws  of  the  flfULte  give  the  (xiTilega  wiUicmt  reducing 
the  agieeoient  to  writing,  as  fa  required  ia  other  caaei.  Lou- 
inana  Civ.  Cod.  art  (748. 

It  fa  argued  that  a  state  law  cannot  give  jurisuicCioD  to  a 
court  of  ^  United  States.  In  one  sense  thfa  fa  true :  a  slate 
law  cannot  extend  such  jurisdiction,  but  they  may  create  a 
il^t  which  can  only  be  enforced  by  such  a  court.  For  in^ 
^anc<  by  the  general  admiralty  law,  a  master  of  a  ship  cannot 
sue  in  the  admiralty  finr  hfa  wages  by  a  libel  oa  the  ship^  be- 
cause, by  the  maritime  law,  he  has  no  lien  oa  the  vesseL  But 
suppdsQ  a  state  law  to  give  such  lien  for  all  contracts  made 
with  the  owners  in  the  state,  the  maritime  court  of  the  United 
States^  it  fa  apprehended,  would  take  cognisance  of  the  case^ 
and  enforce  the  law.  This,  it  fa  acknowledged,  would  Hot  be 
done  unless  the  case  made  by  the  state  fa  a  maritime  contract. 
Is  thfa  such  an  one  1  In  the  case  of  JeflbrBon,  10  Wheat  the 
mariners  could  not  sue  in  the  district  court,  biecause  the  sei^ 
vice,  in  its  inceptioD,  progress  and  termination,  was  above  the 
ebb  and  flow  of  the  sea;  the  inference  then  fa  plain,  that  if  the 
contract  and  service  had,  either  in  the  begiiming,  end»  or  any 
intermediate  point,  been  within  the  ebb  and  flow<of  the  sea, 
the  decision  would  have  been  diflerent  In  the  present  case 
the  contract  was  made,  the  work  begun  and  completed  in  a 
seaport,  where  there  fa  a  regular  flux  and  reflux  whenever  the 
river  fa  in  its  ordinary  state. 

Should  it  be  objected  that  it  does  not  appear  that  the 
steamboat  in  question  was  intended»  after  her  repair,  to  na- 
vigate within  the  ebb  and  flow,  the  answer  is,  first,  that  the 
presumption  must  be  that  she  was  intended  to  navigate  to 
and  from  the  place  where  her  o^ers  resided  and  whem 
she  was  repaired ;  that,  at  any  rate,  the  inception  of  her  first 
voyage  must  be  from  the  seaport  where  she  was.  Whether 
(o  go  <n  the  coasting  trade  by  sea  to  Mobile,  Pensacola,  or  the 
intermediate  {daces^  or  to  ply  between  the  sea  and  the  poirt,  fa 
at  least  as  probable  as  that  she  was  for  the  interior  trade.  Nor 
was  it  necesBsry  for  the  libellants  to  state  this.  In  a  libd  for 
repairs  of  a  vessel,  it  fa  sufficient  to  describe  it  by  the  name 
given  to  vessek  of  that  class,  as  diip,  schooner,  &c.  ^thout 
averring  that  the  repairs  were  intended  to  enaUe  her  to  prose- 
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caie  a  sea  voyage ;  yet  veaeek  of  all  deicriptioii8*eooi6tioiee 
navigate  waten  above  the  flux  and  reflux'of  the  sea.  So^  in 
the  pieaent  case,  it  was  sufficient  to  call  the  vessel,  on  which 
the  repairs  were  done,  a  steamboat ;  for  steamboats  are  as  fie- 
quently,  and  perhaps  more  so^  employed  on  tide-water,  as  above 
it  If  the  exception  were  material,  it  ought  to  have  been  made 
by  the  answer ;  but  here  the  objection  in  the  answer  is  merely 
to  the  person  of  the  libellants. 

If  it  should  be  objected  that  the  fiict  of  New  Orleans  being 
within  the  ebb  and  flow  of  the  sea  is  not  in  evidence,  the  an- 
swer is,  that  there  are  notorious  fticts  with  which  courts  arevup- 
posed  to  be  conversant,  and  of  which  they  will  take  notice 
without  further  proof.  Thus,  in  the  case  of  La  Tengeance, 
S  Dall.  S97, 1  Peters's  Cond.  Rep.  18S,  the  court  takes  official 
notice  of  the  situation  of  Sandy  Hook;  and  in  the  case  fiom 
90  Johnson,  cited  by  the  defendant,  they  assume,  in  like  man- 
ner, that  Salmon  river  is  a  fresh  water  river,  and  that  it  has  no 
4iix  and  reflux.  In  the  case  before  the  court,  there  is  more- 
over the  I  vidence  of  a  puUic  act,  making  New  Orleans  a  poit 
of  entry  and  delivery. 

The  second  error  assigned  in  the  printed  statement  is,  that 
the  libellants  had  waived  any  privilege  or  lien  on  the  steam- 
boat by  the  laws  of  Louisiana.  If  this  were  made  out,  it  would 
not  affect  the  right  of  the  libellants  under  the  law  maritime. 
But  it  is  not  perceived  that  there  is  any  evidence  of  such  wai- 
ver. The  article  which  gives  the  privilege  declares  that  it 
fhall  be  lost  if  the  party  suffer  the  vessel  to  depart  without  ex- 
ercisfaig  the  right ;  and  this  is  the  only  condition.  But  in  this 
case  extraordinary  diligence  was  used,  and  the  libel  calls  for 
the  immediate  interposition  of  the  court  to  prevent  the  depar- 
ture. The  vessel  crossed  the  river  fram  the  ship-yard  on  the 
8th  of  December,  the  libel  was  filed  on  the  10th,  and  the 
seizure  made  on  the  1 1th  of  the  same  month. 

That  an  express  contract  for  a  specific  sum  is  not  a  waiver 
of  the  privilege  is  proved  by  the  case  cited  by  the  defendant 
fiom  4th  Camp.  150.  Such  a  rule  could  only  have  been  made 
by  using  the  word  credit  h\  a  senso  in  which  it  vras  not  em- 
ployed. The  workman  may  be  said  to  perform  his  labour  on 
th^  credit  of  the  owner,  when  he  takes  his  promise  for  a  certain 


JANUARY  TERM  18S3.  SS? 

[Pcyioos  ud  othciB  T.  Roward  ud  Varion.] 

gum  to  be  paid  in  cash  on  the  flniflhing  of  the  work ;  and  in 
this  seme  the  rule  appliec^  and  was  considered  an  implied 
waiver  of  the  ^privilege.    In  the  case  befive  the  court  Uiere 
are  two  diflerent  contracts^  both  written.    By  the  first,  for  cer- 
tain specified  repairs^  the  owneis  agree,  ^in  the  name  of  the 
boats'*  .to  p^y  in  cash  one  thousand  one  hundred  and  fifty 
doUais;  by  the  seccmd,  it  being  found  it  would  be  necessary 
to  haul  up  the  boat,  four  hundred  and  seventy-fiye  dollars 
were  agreed  to  be  paid  for  that  service,  two  hundred  in  cash, 
and  two  hundred  and  seventy-five  in  tldrty  days  after  the  boat 
should  be  set  afloat;  and  it  is  further  agreed  that  the  libellants 
should  caulk  and  repair  the  boat  so  that  she  shall  not  leak,  to 
be  paid  for  as  soob  as  the  account  shall  be  approved.   Here,  it 
will  be  observed,  that  no  term  of  tiine  was  given  for  any  part 
except  the  two  hundred  and  seventy-five  dollars.for  hauling  up 
the  boat;  this  was  to  be  paid  thirty  days  after  the  boat  was 
sst  qfant    Wi>en  that  happened  does  not  appear.    She  came 
bv^  to  the  towi\  side  of  the  river  on  the  8th  of  December,  but* 
when  she  was  launched  was  not  said.    Part  of  the  ope  thou- 
sand five  huddled  dollars  paid  may  then  be  reasonably  imputed 
to  this  balance  of  two  hundred  and  seventy-five  dollars,  because 
the  debt  for  the  extra  repaiiswas  not  due  until  they  were 
finished,  and  it  appears  they  were  not  finished  until  the  suit 
was  brought    Where  then  there  are  two  debts^  one  already 
payaUe,  the  other  not,  a  sum  paid  without  designation,  shall 
be' imputed  to  that  which  is  due.    Civil  Code,  article  Clfit, 
Therefore,  this  part  of  the  debt,  on  which  credit  was  given 
being  extinguished,  no  question  can  arise  as  to  the  lien  for  the* 
balance* - 

There  remain  now  only  the  objections  to  the  sum  allowed. 
On  this  pdnt  the  court  ib  referred  to  the  full  and  conclusive 
testimony  offered  by  the  libellants,  that  all  the  materials  and 
woikmen  they  furnished  were  necessary— th^it  they  were  actu- 
ally furnished — that  they  are  not  overcharged— that  the  work 
was  carried  on  under  the  inspection  of  the  captain,  and  was 
adcQowledged  to  have  been  executed  to  his  satiafaction, 

Mr  Justice  Tbompson  delivered  tho  opimon  of  the  Court 
This  case  comes  up  finm  the  district  court  of  the  United 
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0tatfl0  for  the  eastern  disukt  of  Lcndnaiia^  The  piboeediiigi 
in  the  court  below  were  'm  rem  againet  the  ateattiboajt  Pknter^ 
to  recover  compensation  for  repairs  made  upon  the  boat 

The  libel  states  that  Howard  and  Yarien,  shipwiighti^  n- 
sidmg  in  the  dty  of  New  Orleans^  had  fomid  materaJs  imd 
perfonosed  certain  work  <n  the  steai^boat  Planter,  for  which 
the  said  steamboat  and  her  owners  were  justly  indebted  to 
them  in  the  sum  of  two  thousand  ode  hundred  and  ninety- 
three  dollars  and  thir^-Ave  cents;  and  alleges  that  by  the  ad- 
mimlty  law,  and  the  laws  of  the  stale  of  Louisiana,  they  have 
a  lien  and  privilege  upon  the  boat,  her  taclde,  apparel  and  fur- 
niture for  the  payment  of  the  same ;  and  prays  admiralty  pro- 
cess against  the  boat,  and  that  the  usual  monition  may  issue. 

The  appellants  afterwards  appeared  in  court  and  filed  their 
claim  and  plea,  alleging  that  they  are  citizens  of  Louisiana^ 
and  residing  in  the  city  of  New  Orleans,  and  that  they  are  the 
sole  and  lawful  owners  of  the  steamboat  Planter;  and  alleging 
farther,  that  the  libellants  are  also  citi2sens  of  the  same  state, 
and  that  the  court  had  no  jurisdiction  of  the  case. 

The  plea  to  the  jurisdiction  of  the  court  was  overruled,  and 
a  supplemental  and  amended  claim  and  answer  filed,  denying 
an  and  singular  the  fisu^ts  set  forth  in  the. libel;  and  fay  consent 
of  parties  an  order  of  court  was  entered^  that  the  testimony  of 
the  witnesses  finr  the  respective  parties  be  taken  before  the 
clerk  of.  the  court,  and  read  in  evidence  upcm  the  trial,  subject 
to  all  legal  exceptions ;  and  upon  the  hearing  of  the  cause  the 
court  decreed  that  the  claimants  should  pay  to  the  libellants 
two  thouauid  one  hundred  and  ninety-thiee  ddlars  and  thirty- 
five  cents,  and  costs  of  suit.  An  appeal  to  this  court  was  pray- 
ed aiod  allowed. 

Upon  the  argument  here,  the  following  pdnts  have  been 
made. 

1.  It  does  not  appear  upon  the  proceedings^  that  the  court 
bdow  had  jurisdiction  of  the  case. 

t.  That  the  libellants  had  waived  any  privilege  or  Hen  upon 
the  steamboat  under  the  law  (rf  Louisiana,  and  therefore  pro- 
ceedings in  rem  were  im{voper. 

S.  If  the  court  had  jurisdiction,  the  decree  is  erroneous  on 
the  merits; 
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The  want  at  juriadictiop  in  the  district  court  is  not  pat  on 
the  ground  set  up  in  the  plea  in.the  court  below,  that  all  the 
partiee  were  citizens  of  the  same  state.  This  has  been  very 
properiy  abandoned  here,  as  entirely  inapplicable  to  admiralty 
proceedings  in  the  district  court  But  it  is  said  that  it  doesnot 
appear  upon  the  fiice  of  the  proceedings,  that  the  cause  of 
action  properly  belong^  to  admiralty  jurisdiction.  There  can 
be  no  doubt  that  it  must  appear  firom  the  proceedings,  that  the 
comt  had  jurisdicti<n  of  the  case. 

The  proceeding  is  in  rem  against  a  steamboat,  tat  materii^ 
fiNmd  and  work  performed  in  repairing  the  vessel  in  the  port 
of  New  Orleans,  as  is  alleged  in  the  libel,  under  a  contract 
entered  into  between  the  parties  for  that  purpose.  It  is  there- 
fore a  maritime  contract;  and  if  the  service  was  to  be  per* 
formed  in  a  place  within  the  jurisdiction  of  the  admiralty,  and 
the  lien  given  by  the  local  law  of  the  state  of  Louisiana,  it  will 
bring  the  case  within  the  jurisdiction  of  the  court 

By  the  Civil  CSode  of  Louisiana,  article  (748^  workmen  em* 
ployed  in  the  construction  or  repair  of  ships  and  boats  enjoy 
the  privile^  established  by  the  code,  without  being  bound  to 
reduce  their  contracts  to  writing,  whatever  may  be  their 
amount;  but  this  privilege  ceases  if  they  have  allowed  the  ship 
or  boat  to  depart  without  exercising  their  right  The  state 
law,  therefore,  gives  a  lien  in  cases  like  the  present 

In  the  case  of  the  General  Smith,  4  Wheat  438,  it  is  de- 
cided, that  the  jurisdiction  of  the  admiralty  in  such  cases, 
^liiere  the  repairs  are  upon  a  domestic  vessel,  depends  upon 
the  local  law  of  the  state.  Where  the  repairs  have  been  made, 
or  necessaries  furnished  to  a  foreign  ship,  or  to  a  ship  in  the 
ports  of  a  state  to  which  she  does  not  belong,  the  general 
maritime  law  gives  a  lien  on  the  ship  as  security,  and  the 
party  may  maintain  a  suit  in  the  admiralty  to  enforce  his  right 
But  as  to  repairs  or  necessaries  in  the  port  or  state  to  which 
the  ship  belongs^  the  case  is  governed  altogether  by  the  local 
law  of  the  state,  kad  no  lien  is  im{Aied  unless  it  is  recognized 
ty  that  law.  But  if  the  local  law  gives  the  lien,  it  may  be 
enfinced  in  the  admiralty. 

It  is  said,  however,  that  the  place  where  these  services  were 
performed,  was  not  within  the  jurisdiction  of  the  admunl^y* 
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The  Bervicet  in  thk  case  wem  peifiiniMd  in  the  port  of  New 
Orleanii  end  whether  this  was  within  the  jurisdiction  of  the 
court  or  not,  will  depend  upon  the  &ct,  whether  the  tide  in 
the  Missisappi  ebbs  and  flows  as  high  up  the  liver  as  New 
Orleans. 

Tins  isaquestion  of  ftct,  and  it  is  not  undeserving  of  nolice» 
that  although  there  was  a  plea  to  the  jurisdiction  of  the  court 
interposed,  the  objection  was  not  set  up.  Had  it  been  put  in 
lEsnie,  the  evidence  would  probaUyhave  removed  all  doubt 
npoa  that  question;  not  having  been  set  np,  it  afibrds  an  infer- 
ence that  the  objection  could  not  have  been  sustained  by  proof. 

But  we  think  we  are  authorized  judicially  to  notice  the 
situation  of  New  Orleans,  for  the  purpose  of  determining 
whether  the  tide  ebbs  and  flows  as  high  up  the  river  as  that 
place.  In  the  case  of  the  ApoUon,  9  Wheat  ST^  it  is  said  by 
this  court,  that  it  has  been  very  justly  observed  at  the  bar,  that 
the  court  is  bound  to  take  notice  of  public  Ikcts  and  geograidu- 
cal  poaitionii:  and  in  the  case  of  the  steamboat  Thomas  Jefi^- 
son,  the  libel  claimed  wages  earned  on  a  voyage  from  Ship- 
ping port  in  the  state  of  Kentucky,  up  the  river  MisBouri,  and 
bark  again  to  the  port  of  departure.  And  the  court  say,  that 
the  voyage,  not  only  in  its  commencement  and  termination, 
but  in  aU  its  intermediate  progress,  was  several  hundred  miles 
above  the  ebb  and  flow  of  the  tide,  and,  therefore,  in  no  just 
sense  can  the  wages  be  c<xieidered  as  earned  in  a  maritime 
employment.  It  is  fairly  to  be  inferred,  that  the  court  judi- 
ciaUy  noticed  the  fieu^t,  that  the  tide  did  not  ebb  and  flow  within 
the  range  of  voyage  upon  which  the  services  were  rendered, 
as  there  is  no  intimation  of  any  evidence  before  the  court  to 
establish  the  fact. 

It  cannot  certainly  be  laid  down  asa  universal,-  at  even  as  a 
general  proposition,  that  the  court  can  judicially  notice  matteis 
of  feet  Yet  it  cannot  be  doubted  that  there  are  many  ^t^ 
particularly  with  respect  to  geogn^ihical  positions,  of  such 
public  noUNiety,  and  the  knowledge  of  which  is  to  be  derived 
from  other  sources  than  parol  proof;  which  the  court  may 
judicially  notice.  Thus  in  the  case  of  the  United  States  v. 
La  Vengeance,  3  Dall.  297,  1  Peters's  Cond.  Rep.  ISS,  the 
court  judicially  noticed  the  geographical  position  of  Sandy 
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Hook*  And  it  may  certainly  take  notice  judicially  of  like  no* 
tofioui  Ikcla^  aa  that  the  bay  of  New  York,  for  instance^  10 
within  the  ebb  and  Itow  of  the  tide. 

The  ^ypellanti^  eouneel  has  referred  the  court  to  Stoddard^ 
LoairianiH  164|  for  the  purpoee  of  showing  that  the  tide  doee 
not  ebb  and  flow  at  New  Orleans  ;/but  we  think  it  afibrds  a 
cotttraiy  conclusion.  The  author  says^  **  the  tides  have  little 
efibct  upon  the  water  at  New  Orleans ;  they  sometimes  cause 
it  to  swell,  but  never  to  slacken  its  current**  No  distinction 
has  OTer  been  attempted  hi  settling  the  line  between  the  admi- 
ralty and  common  law  jurisdiction,  growing  out  <rf  the  greater 
or  less  influence  of  the  tide.  .  So  for  as  that  admiralty  jurisdic- 
tion depends  npon  locality,  it  is  bounded  by  the  ebb  and  flow 
of  the  tide;  andif  the  influence  of  the  tide  is  at  all  folt,  it  must 
determine  the  question.  No  other  certain  and  fixed  rule  can 
be  adopted :  and  in  determining  this^  we  must  look  at  the  or- 
dinary state  of  the  water,  uninfluenced  by  any  extracxdinary 
freshets. 

The  authority  of  Mr  Stoddard  goes  to  show  that  the  tides 
hiiTe  some  eflbct  upon  the  waiet  at  New  Orleans ;  they  cause 
it  to  swell,  but  not  so  much  as  to  slacken  the  current.  In  the 
case  of  Rex  ▼•  Smith  and  others,  S  Doug.  441,  it  became  a 
questioti  whether  the  sea  could  properly  be  said  to  flow  above 
London  bridge.  It  was  contended  that  the  tide  beyond  that 
limit  was  occasioned  by  the  pressure  and  accumulation  back- 
wards of  the  river  water.  Lord  Mansfield  said,  a  distinction 
between  the  case  of  the  tide  occasioned  by  the  flux  of  sea  wal' r 
or  by  the  pressure  backwards  of  the  fresh  water  of  a  river, 
seemed  entirely  new. 

We  think  that  although  the  current  in  the  Mississippi,  at 
New  Orleans,  may  be  so  strong  as  not  to  be  turned  backwards 
by  the  tide ;  yet  if  the  efiect  of  the  tide  upon  the  current  is  so 
great  as  to  occasion  a  regular  rise  and  fall  of  the  water,  it  may 
properly  be  said  to  be  within  the  ebb  and  flow  of  the  tide. 

It  has  been  argued  on  the  part  of  the  appellant,  that  the 
evidence  shows  that  this  steamboat  was  to  be  employed  in  na- 
vigating waters  beyond  the  ebb  and  flow  of  the  tide,  and  there- 
fore  not  employed  in  the  maritime  service.  In  the  cose  of  the 
steamboat  Jefierson,  the  court  said*  theie  is  no  doubt  the  juris- 
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diction  6X18(8,  although  the  commencement  or  termination  of 
the  voyage  may  happen  to  be  at  some  place  beyond,  the  reach 
of  the  tide.  The  material  consideration  is,  whether  the  ser- 
vice is  essentially  a  maritime  service,  and  to  be  performed 
substantially  on  the  sea  or  on  tide  water.  All  the  service  in 
the  citoe  now  Iwfore  the  court  was  at  New  Orleans ;  and  the 
first  vojrage,  at  all  events,  was  to  coimnence  firom^that  porU 
iThe  objectio|i,  therefore,  to  the  jurisdiction  of  the  court  cannot 
be  sustained. 

S.  The  second  exception  is  founded  on  a  supposed  waiver 
of  any  privQege  or  lien,  and  that  the  appellees  trusted  alone 
to  the  personal  responsibility  of  the  owners  of  the  steamboats 

To  determine  this  question,  it  becomes  necessary  to  look  at 
the  contracts  under  which  the  repairs  were  made. 

The  first  bears  date  on  the  11th  of  September  1830,  by 
which  certain  specified  repairs  were  to  be  made,  for  which  the 
appellants  stipulated  to  pay  one  thousand  five  hundred  doUais. 
No  time  is  fixed  for  the  payment  The  repairs  contemidated 
by  this  ccMitract  were  such  only  as  could  be  made  without 
hauUng  up  the  boat  In  the  progress  of  the  work,  however, 
it  was  discovered  that  more  repairs  were  necessary  than  had 
been  supposed,  and  which  could  not  be  made  without  hauling 
up  the  boat  And  on  the  19th  of  October  1830,  another  con- 
tract was  entered  into,  by  which  the  owners  agreed  to  pay 
fout  hundred  and  seventy-five  dollars  for  hauling  up  the  boat* 
two  hundred  dollars  of  which  was  to  be  paid  in  cash,  and  the 
balance  in  one  month  after  the  boat  shall  be  launched  and  set 
afioat  The  boat  was  tlien  to  be  repaired  under  the  instruction 
of  Captain  Jarreau,  the  work  to  be  paid  for  when  the  account 
shall  be  approved  by  Captain  Jarreau.  The  boat  to  be  repaired 
and  delivered  afloat  by  the  SOth  of  November,  ready  to  receive 
a  cargo ;  the  appellees  were  to  allow  twenty-five  dollars  a  day 
for  each  day  they  retarded  the  deliveiy. 

An  express  contract  haying  been  entered  into  betweeii  the 
parties  under  which  these  repairs  were  made  is  no  waiver  of 
^  the  lien,  unless  such  contract  contains  stipulations  inconsistent 
with  the  lien,  and  from  which  it  may  fisdrly  be  inferred  that  a 
waiver  was  intended,  and  the  personal  responsibility  of  the 
party  mily  relied  upon.    Express  contracts  are  generally  made 
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for  freight  and  seamen's  wages,  but  this  has  never  been  sup- 
posed to  operate  as  a  waiver  of  a  lien  on  the  vessel  for  the 
same.  There  are  certainly  some  of  the  older  authorities  which 
would  seem  to  give  countenance  to  the  doctrine  that  an  ex- 
press contract  operated  as  a  waiver  of  the  lien ;  but  whatever 
may  have  been  the  old  rule  on  the  subject,  it  is  settled  at  tlie 
present  day,  that  an  express  contract  for  a  specific  sum  is  not 
of  itself  a  waiver  of  the  lien,  but  that  to  produce  that  effect, 
the  contract  must  contain  s<Hne  stipulations  inconsistent  with 
the  continuance  of  such  hen,  or  from  which  a  waiver  may 
fairly  be  inferred.  Button  v.  Bragg,  3  Marshall,  339 ;  4  Camp. 
145,  and  the  cases  cited  in  note. 

Applying  these  rules  to  tlie  case  before  us,  we  can  discover 
nothing  (except  as  to  two  hundred  and  seventy-five  dollaiF, 
the  balance  for  hauling  out  the  boat,  which  will  be  noticed 
hereafter),  inconsistent  with  the  right  of  a  lien,  or  indicating 
any  intention  to  waive  it.  In  the  first  contract  no  time  is  fixed 
for  the  payment  of  the  one  thousand  five  hundred  dollars ;  it 
became  payable,  therefore,  aa  soon  as  the  work  was  completed. 
And  the  repairs  under  the  second  contract  were  to  be  paid  for 
as  soon  as  the  accomit  was  approved  by  Captain  Jarrcau. 
There  is  nothing,  therefore,  from  which  it  can  be  inferred  that 
any  time  of  credit  was  to  be  allowed;  The  balance  of  two 
hundred  and  seventy-five  dollars,  for  hauling  out  the  steam- 
boat, stands  upon  a  footing  a  little  different.  That  was  to  be 
paid  in  one  month  after  the  boat  was  launched  and  set  afloat. 
A  credit  was  here  given ;  and  a  credit  too  beyond  the  time 
when,  in  all  probability,  the  boat  would  have  left  the  port  of 
New  Orleans ;  for  it  can  hardly  be  supposed  that  it  would 
have  taken  thirty  days  to  load  her.  And  by  the  Civil  Code  of 
Louisiana,  Art.  2748,  the  privilege  ceases  if  the  ship  or  boat 
is  allowed  to  depart  without  exercising  tlie  right. 

As  to  this  sum,  therefore,  the  decree  is  erroneous. 

3.  The  principal  ground  of  complaint  under  the  third  jwint 
made  at  the  bar  is,  that  the  appellants  have  been  made  to  pay 
twice  for  some  part  of  the  work.  That  is,  that  part  of  the 
work  which  was  to  be  done  under  tlie  fust  contract,  and  for 
which  thev  were  to  pay  one  thousand  five  hundred  dollars,  has 
Vol.  VII.— 3  T 
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been  charged  under  the  second  contract.  There  is  certainly 
some  confusion  growing  out  of  the  manner  in  which  this  work 
was  carried  on  under  the  different  contracts.  The  work  which 
was  to  be  performed  under  the  first,  was  not  completed  when 
the  second  was  entered  into,  and  both  being  carried  on  at  the 
same  time,  might  very  easily  occasion  some  mistake.  And  in 
addition  to  this,  there  was,  under  the  first  contract,  some  extra 
work  to  be  done  and  paid  for  over  and  above  the  stipulated 
sum  of  one  thousand  five  hundred  dollars,  which  rendered  it 
still  more  diflicult  to  keep  the  accounts  for  materials  and  labour 
under  the  different  contracts,  separate  and  distinct  The  evi- 
dence was  taken  in  writing  out  of  court,  and  no  opp(Mrtunity 
afforded  for  explanation  upon  these  point&  The  district  judge, 
feeling  the  di£Bculties  growing  out  of  these  circumstancecf,  or- 
dered Wilson,  one  of  the  witnesses  whose  deposition  had  been 
taken  and  read  in  evidence,  to  appear  and  answer  in  open 
court.  He  was  the  clerk  of  the  appellees,  who  had  kept  an 
account  of  the  timber  used  and  work  performed ;  and  on  his 
examination  he  swore  that  all  the  charges  and  items  for  work 
done,  in  the  account  of  the  libellants,  were  over  and  above  the 
work  done  under  the  first  contract  for  one  thousand  five  hun- 
dred dollars.  That  the  Ijbellants  had  hands  at  work  at  the 
repairs  under  the  contract  and  the  extra  work  at  the  same 
time.  That  there  is  not  a  day's  work  nor  a  foot  of  plank 
charged  in  the  account  which  was  to  be  done  under  the  first 
contract  This  testimony  leaves  no  reasonable  doubt  of  the 
correctness  of  the  account.  By  the  second  contract,  payment 
was  to  be  made  when  the  account  was  approved  by  Captain 
Jarreau ;  no  formal  approval  appears  to  have  been  made.  But 
he  was  a  part  owner,  and  siii)erintendcd  the  repairs ;  and  one 
of  the  witnesses  says  he  was  present  when  the  account  was 
presented  to  Captain  Jarreau,  who  said  he  was  not  surprised 
at  it,  because  there  was  a  great  deal  more,  work  than  he  had 
any  idea  of ;  and  that  he  did  not  think  at  first  that  she  required 
80  much.  This,  although  not  a  direct,  was  an  implied  ap- 
proval of  the  account. 

The  delay  in  not  delivering  the  lK)at  to  the  appellants  by 
the  time  specified  in  the  contract,  was  occasioned  by  her  un- 
expected state  and  condition,  and  the  extent  of  repairs  required. 
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And  besides  the  delivery  at  the  time  mentioned  in  the  contract, 
was  dispensed  with  by  captain  Jerreau. 

Upon  the  whole,  we  are  of  opinion,  that  the  decree  of  the 
district  court,  as  to  the  two  hundred  and  seventy-five  dollars, 
must  be  reversed,  and  in  all  other  respects  affirmed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  circuit  court  of  the  United  States  for  the  eastern 
district  of  Louisiana,  and  was  argued  by  counsel :  on  considera- 
tion whereof,  it  is  the  opinion  of  thiH  court  that  the  decree  of 
the  said  district  court  as  to  the  two  hundred  and  seventy-five 
dollars  is  erroneous  and  should  be  reversed,  and  that  in  all 
other  respects  the  said  decree  should  be  affirmed :  whereupon, 
it  is  ordered,  adjudged  and  decreed  by  this  court,  that  the  de- 
cree of  the  said  district  court  in  this  cause,  as  to  the  balance 
of  two  hundred  and  seventy-five  dollars  for  hauling  out  the 
steamboat,  be,  and  the  same  is  hereby  reversed,  and  that  the 
said  decree  in  all  other  respects  be,  and  the  same  is  hereby 
affirmed;  and  it  is  farther  ordered,  that  each  party  pay  his  own 
costs  in  this  court. 


348  SUPREME  COURT. 


HOLLINGSWORTH  MaGICIAC  AND  OTHERS,  PLAINTIFFS  IN  ERROR 

V.  John  R.  Thompson. 

The  whole  chai^  of  the  circuit  court  was  brought  up  with  the  record. 
By  the  court  This  is  a  practice  which  this  court  haye  uniformly  dis- 
countenanced, and  which  the  court  trusts  a  rale  made  at  last  tenn  will 
efTectuaUy  suppress. 

This  court  have  nothing  to  do  with  comments  of  the  judge  of  the  circuit 
court  upon  the  evidence.  The  case  of  Carver  t.  Jackson^  4  Peters,  80, 
8Jl,  cited  upon  this  point. 

The  question  now  before  the  court  is,  whether  the  charge  to  the  jury  in  the 
circuit  court  contains  any  erroneous  statement  of  the  law.  In  examining 
it  for  the  purpose  of  ascertaining  its  correctness,  the  whole  scope  and 
bearing  of  it  must  be  taken  together.  It  is  wholly  inadmissible  to  take 
up  nngle  and  detached  passages,  and  to  decide  upon  them  without  at- 
tending to  the  context,  or  without  incorporating  such  qualifications  and 
explanations  as  naturally  flow  from  the  language  of  other  parts  of  the 
charge.  The  whole  is  to  be  construed  as  it  must  have  been  understood, 
both  by  the  court  and  the  jury,  at  the  time  it  was  delivered. 

Upon  principle  and  authority,  to  make  an  antenuptial  settlement  void  as  a 
fraud  upon  creditors,  it  is  necessary  that  both  parties  should  concur  in, 
or  have  cognizance  of  the  intended  fraud.  If  the  settler  alone  intend  a 
fraud,  and  the  other  party  have  no  notice  of  it,  but  is  innocent  of  it,  she 
is  not,  and  cannot  be  affected  by  it  Marriage,  in  contemplation  of  the 
law,  is  not  only  a  valuable  consideration  to  support  such  a  settlement,  but 
is  a  conuderation  of  the  highest  value,  and  from  motives  of  the  soundest 
policy,  is  upheld  with  a  strong  resolution.  The  husband  and  wife,  par^ 
ties  to  such  a  contract,  are  therefore  deemed,  in  the  highest  sense, 
purchasers  for  a  valuable  consideration  $  and  so  that  it  is  bona  fide,  and 
without  notice  of  fraud,  brought  home  to  both  sides,  it  becomes  unim- 
peachable by  creditors. 

Fraud  may  be  imputed  to  the  pailies,  either  by  direct  co-operation  in  the 
original  design,  at  the  time  of  its  concoction,  or  by  constructive  co-opera- 
tion from  notice  of  it,  and  carrying  the  design  upon  such  notice  into 
operation. 

Among  creditors  equally  meritorious,  a  debtor  may  conscientiously  prefer 
one  to  another ;  and  it  can  make  no  difference  tlial  die  preferred  creditor 
is  his  own  wife. 

Marriage  articles  or  settlements  are  not  required  by  the  laws  of  New  Jersey 
to  be  recorded,  but  only  conveyances  of  real  estate :  and  as  to  convey- 
ances of  real  estate,  the  omission  to  record  them  avoids  them  only  as  to 
purchasers  and  creditors,  leaving  them  in  full  force  between  the  parties. 
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ERROR  to  the  circuit  court  of  the  United  States  for  the  eastern 
district  of  Pennsylvania. 

In  the  circuit  court  of  Pennsylvania,  at  October  sessions 
1826,  a  feigned  issue  was  made,  up  between  the  plaintiffs  and 
the  defendant,  to  try  the  question  of  the  ability  of  the  defend- 
ant to  pay  a  debt  acknowledged  to  be  due  to  the  plaintif&,  and 
for  which  judgments  had  been  obtained  in  their  favour.  The 
competency  of  the  defendant  to  satisfy  the  debt,  depended  on 
the  validity  of  a  certain  marriage  settlement,  made  in  contem- 
plation of  marriage  between  the  defendant  and  Miss  Annis 
Stockton,  daughter  of  Richard  Stockton,  Esq.,  late  of  New 
Jersey,  to  which  instrument  Mr  Stockton  was  a  party,  he  beings 
by  its  provisions,  the  trustee  of  his  daughter.  The  marriage 
settlement  was  as  follows : 

^Articles  of  agreement  and  covenant  made  and  executed  this 
nineteenth  day  of  December,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  twenty-five,  by  and  between  Jolin  R. 
Thompson,  Esq.,  late  of  the  city  of  Philadelphia,  of  the  first 
part,  Annis  Stockton,  daughter  of  Richard  Stockton,  Esq.,  of 
the  second  part,  and  Richard  Stockton,  of  the  county  df  Somer- 
set and  state  of  New  Jersey,  father  and  trustee  of  the  said 
Annis  Stockton,  of  the  third  part. 

'^Whereas  a  marriage  is  intended  to  be  shortly  had  and 
solemnized  between  the  said  John  R.  Thompson  and  the  said 
Annis  Stockton;  and  whereas  the  said  Richard  Stockton  has 
promised  to  give  unto  his  said  daughter  a  certain  lot  or  tract 
of  land,  belonging  to  him,  situate  in  the  county  of  Middlesex 
and  state  of  New  Jersey,  directly  opposite  the  mansion  house 
of  the  said^Richard  Stockton,  between  the  old  road  to  Trenton 
and  the  turnpike  road,  which  consists  of  between  four  and  five 
acres  of  land,  be  the  same^more  or  less,  and  is  bounded  on  the 
north  and  south  by  the  said  roads,  on  the  west  by  lands  of  Dr 
John  Yanclave,  and  the  east  by  a  line  to  be  run  from  the 
north  east  comer  of  the  garden  now  in  the  possession  of  Mrs 
Abigail  Field,  to  the  said  turnpike  road,  upon  which  said  lot 
the  said  John  R.  Thompson  heA  begun  to  build  a  house.  Now, 
it  is  hereby  agreed  between  the  parties  aforesaid,  and  the  said 
Richard  Stockton,  for  himself  and  his  heirs,  doth  hereby  ceve- 
.  nant  and  agree  to  and  with  the  parties  of.  the  first  and  second 
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parts,  their  heirs,  executois,  and  administrators,  in  considera^ 
tioQ  of  the  said  marriage^  and  of  the  love  and  natural  afiection 
he  hath  for  his  said  daughter,  that  from  the  time  of,  and  im- 
mediately after,  the  said  marriage  shall  be  solenmized,  he,  the 
said  Richard  Stockton,  shall  and  will  stand  seised  of  the  said 
lot  and  fpremises,  and  of  all  and  singular  the  buildings  and 
improvements  virhich  shall  be  erected  and  made  thereon  by  the 
said  party  of  the  first  part,  to  uses,  trusts,  and  purposes  herein- 
after mentioned,  and  to  none  other,  that  is  to  say:  in  trust  to 
permit  the  said  John  R.  Thompson,  and  Annis  his  wife,  during 
the  time  of  their  joint  lives,  to  possess,  live  in,  and  occupy  the 
said  lot,  house,  and  premises,  with  the  appurtenanceet,  free  and 
clear  of  all  demands;  and  in  case  the  said  parties  of  the  first 
and  second  parts  do  not  think  proper  to  inhabit  and  reside  in 
the  said  premises,  that  he,  the  said  Richard  Stockton,  will  let 
out  upon  lease  the  said  premises,  and  receive  the  rents,  issues 
and  profits  thereof,  and  pay  over  the  same  to  tho  said  Annis^ 
party  of  the  second,  during  the  joint  lives  of  the  parties  of  the 
first  and  second  parts.     And  if  the  said  John  R.  Thompson 
should  survive  the  said  Annis  Stockton  and  have  issue  by  her, 
then  in  trust  to  permit  the  said  John  R.  Thompson,  during  his 
life,  to  inhabit  and  occupy  the  said  premises,  if  he  elect  so  to 
do,  free  and  clear  as  aforesaid,  and  pay  over  the  said  rents  and 
profits,  as  he  shall  receive  the  same,  to  the  said  John  R. 
Thompson,  for  the  maintenance  and  support  of  him  and  his 
family,  without  he,  the  said  John  R.  Thompson,  being  at  any 
time  thereafter  accountable  to  any  person  or  persons  for  the 
said  rents  and  profits.     And  after  the  death  of  the  said  Johh 
R.  Thompson,  in  trust  for  the  child  or  children  of  the  said 
marriage,  in  equal  shares  as  tenants  in  common,  in  fee  simple; 
and  if  there  shall  be  no  child  or  children  of  the  said  marriage, 
then,  upon  the  death  of  either  of  the  said  parties  of  the  first 
and  second  parts,  in  trust  to  convey  the  said  premises  to  the 
survivor  in  fee  simple.     And  the  said  John  R.  Thompson,  for 
himself,  his  heirs,  executors  and  administrators,  doth  covenant 
and  agree  to  and  with  the  parties  of  the  second  and  third  parts, 
that  if  the  said  marriage  shall  take  effect,  and  in  consideration 
thereof,  he  will,  with  all  convenient  speed,  build  and  furnish 
the  said  house  in  a  suitable  manner,  as  he  shall  judge  fit  and 
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proper;  and  that  the  said  erections,  improvements  and  ftirni- 
ture,  together  with  the  changes  and  additions  which  shall  be 
from  time  to  time  made,  shall  be  subject  to  and  included  in 
the  said  trusts,  as  £a,r  as  the  same  are  applicable  to  each  spe- 
cies of  property.    And  further,  that  he  will,  in  the  space  of 
one  year  from  the  time  the  said  marriage  shall  take  effect, 
place  out  on  good  security,  in  stock,  or  otherwise,  the  sum  of 
forty  thousand  dollars,  and  hand  over  and  assign  the  evidences 
thereof  to  the  said  party  of  the  third  part,  who  shall  hold  the 
same  in  trust  to  receive  the  interest,  profits,  or  dividends  there*- 
on,  as  they  shall  from  time  to  time  arise,  to  the  said  party  of 
the  second  part  diu-ing  the  joint  lives  of  the  parties  of  the  first 
and  second  parts,  and  that  her  receipts  for  the  same,  and  also 
for  what  may  be  produced  under  the  before  mentioned  trusts, 
shall  be  good  and  valid,  notwithstanding  her  coverture.     If 
the  said  party  of  the  second  part  should  die  before  the  said 
party  of  the  fiist  part,  and  there  should  be  issue  of  the  said 
marriage,  then  in  tnist  to  receive  the  said  interest,  profits  and 
dividends,  and  pay  the  same  over  from  time' to  time  to  the  said 
party  of  the  first  part,  during  his  life,  for  the  support  of  himself, 
and  the  maintenance  and  education  of  his  children,  without 
his  being  subject  to  any  account  as  aforesaid;  and  ajfter  his 
death,  in  trust  for  any  child  or  children  of  the  said  meirriage  in 
equal  shares;  and  if  the  said  Annis  should  survive  the  said 
John,  and  there  be  issue  of  the  said  marriage,  then  to  pay  over 
the  same  to  the  said  Annis,  during  her  life,  for  her  mainte- 
nance, and  the  support  and  education  of  the  said  children,  and 
without  her  being  liable  to  any  account  for  the  same;  and  after 
her  death,  in  trust  for  the  child  or  children  of  the  said  marriage 
in  equal  shares;  and  if  there  shall  be  no  child  or  children  of 
the  said  marriage,  then  upon  the  death  of  the  said  John  R. 
Thompson,  or  Annis  his  wife,  in  trust,  to  assign  and  deliver 
the  said  securities,  and  all  moneys  remaining  due,  to  the  one 
who  shall  survive,  to  his  or  her  own  uses.     And  it  is  further 
agreed  and  covenanted  by  and  between  the  parties  aforesaid, 
that  it  may  be  lawful  for  the  said  John  R.  Thqmpson  to  act  as 
the  agent  of  the  parties  aforesaid,  in  all  the  m&tters  aforefeid, 
by  the  permission  and  under  the  control,  if  need  be,  of  the  sajd 
triuitfie,  and  to  change,  and  from  time  to  time  altef  the  said 
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securities,  as  occasion  may  require,  and  take  new  securities  in 
their  stead,  so  as  that  the  fund  as  aforesaid  settled  shall  always 
be  kept  good.  And  it  is  also  hereby  further  agreed  and  cove- 
nanted by  and  between  all  the  said  parties,  that  IJhe  said  trus- 
tee shall  not  be  held  giility  of  breach  of  trust,  although  he  does 
not  act  personally  in  the  premises,  unless  ^he  be  expressly  de- 
sired and  requested  so  to  do  by  one  of  the  other  parties  hereto, 
or  those  claiming  under  them;  and  that  he  shall  not  in  any 
manner  be  held  liable  as  trustee,  unless  for  acts  of  wilful  neg- 
lect or  misconduct.'' 

The  plaintiffs  and  the  defendant  were  merchants  residing 
in  Canton,  in  China,  previous  to  the  25th  of  March  18^5,  when 
the  defendant  returned  to  the  United  States,  leaving  an  a,gent, 
Rodney  Fisher,  in  Canton,  with  full  powers  to  transact  his 
business,  and  to  bind  him  by  commercial  contracts,  and  who 
was  introduced  to  the  plaintifis  as  his  agent  by  the  defendant 
Very  large  loans  were  made  to  the  agent  of  the  defendant  by 
the  plaintifi^  which  were  employed  m  loading  the  vessels  of 
Edward  Thompson;  the  goods  being  pledged  to  pay  the  loans 
at  Philadelphia,  and  the  shipments  so  made  being  for  the  use  of 
Edward  Thompson.  Edward  Thompson  was  without  credit 
or  friends  in  Canton,  and  the  credit  of  his  son  John  R.  Thomp^ 
son  was  thus  employed  by  his  agent  to  load  the  ships ;  the 
defendant's  compensation  consisting  of  the  commissions  on  the 
transactions. 

On  the  22d  of  November  1825,  Mr  Fisher,  as  the  agent  of 
the  defendant,  borrowed  of  the  plaintiffs  thirty  thousand  dol- 
lars on  the  pledge  of  an  invoice  of  goods  valued  at  about  forty- 
two  thousand  dollars ;  and  on  the  2d  of  December  1825,  thirty- 
three  thousand  dollars  more  were  borrowed  on  the  pledge  of 
another  invoice  valued  at  upwards  of  forty-four  thousand 
dollars,  together  exceeding  more  than  sixty-three  thousand 
dollars  on  pledges  of  goods  exceeding,  in  invoice  amount, 
eighty-six  thousand  dollars. 

Besides  these  loans,  the  defendant  obtained  others  in  China, 
where  he  also  owed  some  other  debts,  inconsiderable  in  amount, 
and  after  his  return  home,  he  signed  his  father's  respondentia 
bonds  for  two  hundred  thousand  dollars.  Qni  all '  these  loans 
and  respondentia,  there  were  large  sums  lost :  the  goods  pledged 
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to  the  plaintiffii  did  not  sell  for  half  the  invoice  prices ;  and  the 
defendant  lost  nioreover  upwards  of  twenty  thousand  dollars  by 
his  father's  feilure.  He  was  not  possessed  of  any  real  estate, 
mortgages^  puUic  s&ck  or  other  productive  property;  and 
whatever  he  was  worth,  if  any  thing,  was  involved  in  his  fa- 
ther's aflUrs. 

On  the  19th  of  November  1825,  Edward  Thompson's  insoU 
vency  was  made  public.  On  the  19th  of  December  1825,  the 
defendant,  having  arrived 'from  Canton  in  this  country  on  the 
1st  of  June  of  that  year,  and  soon  after  made  an  engagement 
to  be  married  with  Annis,  the  daughter  of  Richard  Stockton, 
Esq.,  submitted  a  statement  of  his  affidrs  to  Mr  Stockton,  with 
a  view  to  the  marriage  settlement  before  stated,  which  was 
executed  the  same  day. 

Statement  by  John  R.  Thompson,  made  previous  to  settle- 
ment : 

^  I  have  no  personal  debts  except  to  a  small  amount,  in  com- 
mon course  of  business  and  living.  I  am  surety  for  my  fether 
in  a  respondentia  bond  to  Messrs  Schott  and  Lippincott,  in  a 
penal  sum  of  two  himdred  thousand  dollars.  If  the  goods 
which  are  pledged  sell  reasonably  well,  there  can  be  no  loss ; 
for  the  freight  on  these  goods,  the  conmiissions  in  China,  and 
the  premium  on  dollars  on  the  outward  investment,  all  tend  to 
enhance  the  security ;  and  such  is  the  opinion  of  Mr  Schott 
expressed  to  me  in  a  conversation  on  this  subject ;  there  can, 
therefore,  be  no  demand  on  me. 

*'  Upon  no  feir  principle  of  calculation  could  the  loss,  if  it 
should  happen,  be  more  than  twe9ty  thousand  dollars,  and  I 
consider  myself  worth  that  amount,  if  not  more,  in  addition  to 
the  sum  proposed  to  be  settled. 

'*  JoHi7  R.  Thompson. 

«Dec«m6erl9, 1825." 

Indorsed  by  Richard  Stockton,  <^  Statement  made  to  the 
trustee  by  J.  R.  Thompson  as  the  basis  of  the  settlement,  and 
upon  which  it  was  made. 

•*  R.  S.'' 

The  marriage  took  place  the  28th  December  1825.    But 
during  the  life  of  Richard  Stockton,  the  settlement  was  never 
acknowledged  or  register^  nor  has  the  forty  thousand  ddlars 
Vol-  VIL— 2  U 
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in  productive  stock,  ever  been  provided,  as  the  settlement  sti- 
pulated, by  the  defendant,  who  pleads  inability  to  do  so,  from 
insolvency.  After  Mr  Stockton's  death,  and  shortly  before 
judgment  confessed  by  the  defendant,  for  the  balance  remaining 
due  to  the  plaintiflfs,  the  defendant  delivered  to  Robert  Stock- 
ton, the  eldest  son  of  Richard  Stockton,  deceased,  two  pro- 
missory notes,  together,  for  nine  thousand  five  hundred  dollars, 
one  of  which,  for  four  thousand  five  hundred  dollars,  is  of 
doubtful  worth. 

Of  the  sixty  thousand  dollars  and  upwards,  due  by  the  de- 
fendant to  the  plaintiffs,  a  principal  sum  of  about  twelve  thou- 
sand dollars  remaining  due.  Suits  were  brought  for  the  same 
against  him  in  Pennsylvania,  where  he  resided,  and  in  New 
Jersey,  where  he  settled  at  the  time  of  his  marriage,  in  both  of 
which  suits  judgments  were  confessed  for  the  sum  claimed. 

On  the  3d  of  June  1830,  the  following  agreements  relative 
ta  the  case  were  entered  into  by  the  counsel  for  the  plaintiflSs 
and  for  the  defendant. 

Whereas  the  above  named  plaintiffs  did  recover,  on  the  26th 
day  of  November  1827,  against  the  said  John  R.  Thompson, 
the  sum  of  twenty  thousand  nine  hundred  and  twenty-nine 
dollars  and  seven  cents  damages,  besides  costs  of  suit ;  and 
whereas  the  said  plaintiffs  allege  that  the  said  John  R.  Thomp- 
son has  the  means  of  satisfymg  said  judgment  and  costs,  and 
the  said  John  R.  Thompson  denies  his  ability  to  pay  the  same, 
and  requires  that  the  proof  thereof  may  be  tried  by  a  jury,  and 
an  issue  for  the  trial  thereof  has  been  agreed  upon  between  the 
parties,  in  the  circuit  court  of  the  United  States  for  the  eastern 
district  of  Pennsylvania,  to  April  sessions  1830;  it  is  hereby 
ordered  and  agreed,  that  the  action  as  above  stated  be  entered, 
and  that  the  said  John  R.  Thompson  cause  an  appearance  to 
be  entered  for  him  to  the  same,  and  that  said  plaintiffs  declare 
of  the  said  term  of  a  discourse  had  and  moved  between  the 
said  plaintiffs  and  the  said  defendant,  of  and  concerning  whe- 
ther the  said  defendant  has  the  means,  by  the  property  in  his 
marriage  settlement  or  otherwise,  of  satisfying  the  judgment 
aforesaid ;  and  that  the  said  defendant,  in  consideration  of  a 
mutual  promise  on  the  part  of  the  said  plaintiff  to  him  made, 
did  pr<»nise  to  pay  vo  the  said  plaintiffii  the  sum  of  twenty-five 
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thousand  ddlara,  in  case  he»  the  said  defendant,  has  the  means 
or  ability  of  satisfying  the  judgment  aforesaid,  so  that  this  said 
issue  may  be  tried  by  the  country.  And  it  is  further  ordered 
and  agreed,  that  the  circumstances  of  the  said  mutual  pro- 
mises, and  of  the  affiraiations  and  assertions  laid  in  the  decla- 
ration shall  be  confessed,  so  that  the  said  iabue  may  be  tried  on 
the  merits,  and  that  the  costs  of  the  suit  shall  follow  the  ver- 
dict ;  but  that  the  said  verdict  shall  give  no  title  to  either  party 
to  recover  &om  the  other  the  sum  laid  in  the  declaration*  The 
merits  to  be  tried  without  regard  to  form,  and  either  party  to 
be  at  liberty,  under  the  direction  of  the  court,  to  modify  or 
change  the  pleadings  so  as  to  fisicilitate  such  trial  on  the 
merits." 

''Whereas  a  feigned  issue  has  been  agreed  upon  between 
the  parties  in  this  case,  for  the  purpose  of  ascertaining  by  law 
whether  the  defendant,  John  R.  Thompson,  has  the  means,  by 
the  property  in  his  marriage  settlement,  or  otherwise,  of  satis- 
fying the  judgment  recovered  against  him  in  this  court  to 
October  sessions  1826,  No.  18;  now,  it  is  hereby  agreed  to  be 
the  understanding  of  the  parties  to  this  suit,  that  if  the  plain- 
tiffi  recover,  that  the  liability  of  the  security  from  said  defend- 
ant shall,  be  to  the  extent  of  the  property  actually  settled  by 
said  defendant  on  his  then  intended  wife,  by  virtue  of  a  mar- 
riage settlement,  dated  the day  of  December  1825. 

'*  And  if  judgment  shall  be  for  the  defendant,  that  the  said 
property  contained  in  said  settlement  shall  be  entirely  dis- 
charged, and  the  security  entered  as  above  stated  entirely  at 
an  end;  either  party  to  be  at  liberty  to  carry  the  case,  accord- 
ing to  established  regulations,  to  the  supreme  court  of  the 
United  States  for  determination." 

The  case  was  tried  at  the  April  term  of  the  circuit  court  in 
18S1,  under  these  agreements,  and  a  verdict  under  the  charge 
of  the  court,  was  rendered  for  the  defendant.  The  plaintiffs 
excepted  to  this  charge  and  prosecuted  this  writ  of  error.  The 
whole  of  the  charge  of  thecourt  was  inserted  in  the  bill  of  ex- 
ceptions, and  brought  up  with  the  record. 

The  fects  of  the  case  as  made  out  in  evidence,  according  to 
the  views  of  the  court,  are  stated  particularly  in  the  charge  to 
the  jury. 


S66  SUPREME  COURT, 


and  othen  r.  Thompioii.] 

The  charge  was  as  followB : 

*'The  nomiDal  parties  are  the  plaintiffi  and  the  defendant 
The  real  parties  are  the  plaintiffi  and  the  defendant's  wife. 

<<  The  nominal  question  is  whether  the  defendant  has  any 
property.  The  real  question  is  whether  the  property  he  owned 
in  December  1825,  passed  to  Richard  Stockton,  father  and 
trustee  of  Mrs  Thompson,  for  her  use,  or  whether  it  remained 
in  the  defendant  on  account  of  the  legal  inefBcacy  of  the  mar- 
riage agreement  to  divest  him  of  it,  and  vest  it  according  to 
that  agreement.  If  it  was  operative  in  law,  the  house  furni- 
ture and  fund  in  hands  of  Robert  Stockton  belong  to  him  in 
trust  for  the  uses  o^  the  agreement 

^^  If  not,  then  the  law  deems  J.  R.  Thompson  to  be  the  legal 
owner  in  trust  for  his  creditors,  of  whom  the  plaintiffii  seem  to 
be  the  only  ones. 

**  He  remains  the  owner,  not  because  the  agreement  is  noC 
binding  on  him,  but  because,  under  the  circumstances  of  the 
case,  his  indebtedness  to  the  plaintiffs  put  it  out  of  his  power 
to  80  divest  himse'  f  of  it  as  to  prevent  his  creditors  from  con- 
sidering it  his  so  far  as  to  be  a  fund  for  the  payment  of  their 
debt,  and  this  is  the  only  question  we  have  to  settle.  From 
the  evidence,  the  plaintifls'  debt  is  a  feur  and  valid  one,  as  be- 
tween them  and  defendant ;  between  him  and  Mr  Fisher  it  is 
not  our  province  to  inquire ;  ..that  depends,  perhaps,  on  the  evi- 
dence of  authority  which  the  latter  can  produce ;  but  his 
evidence  is  su£Bcient  for  the  plaintiflii  to  show  a  debt  existing 
at  the  time  of  the  marriage  agreement  The  judgments'con- 
fessed  by  Thompson  are  evidence  not  only  against  him,  but  as 
they  may  affect  the  interest  of  his  wife  in  the  property  in  ques- 
tion, to  show  the  indebtedness  of  Thompson  at  the  time  of  the 
agreement  (Hinde  v.  Longworth,  1 1  Wheat  SIO.)  Taking 
the  judgment  in  connexion  with  the  testimony  of  Mr  Fisher, 
you  will  probably  think  the  plaintiSs*  case  so  fer  made  out  as 
to  establish  the  existence  of  a  valid  legal  debt  due  plMntiflh  by 
defendant  at  the  time  of  the  marriage  settlement,  and  no  evi- 
dence being  given  to  impeach  the  claim,  we  think,  in  pdnt  of 
law,  it  is  so,  unless  you  feel  at  liberty  to  discredit  Mr  Fisher ; 
though  Mrs  Thompson  is  no  party  to  the  judgment,  it  is  evi- 
dence to  afl^t  her  claim. 
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^*  This  brings  us  to  the  main  question  of  the  validity  of  the 
marriage  settlement,  on  which  the  cause  must  turn. 

**  It  is  good  between  the  parties,  and  good  as  to  all  the  world, 
unless  it  is  liable  to  impeachment  for  fraud ;  which  is  of  two 
kinds,  fraud  in  iiftct,  and  fraud  in  law. 

.*'  The  first  is  an  intention  or  design  to  defraud,  delay,  injure 
or  prevent  creditors  from  receiving  their  just  debts,  by  a  sale, 
deed,  settlement  or  agreement,  by  which  the  property  of  a 
debtor  is  withdrawn,  or  attempted  to  be  withdrawn,  from  their 
reach.  The  English  statute  of  IS  Eliz.  declares  all  such  acts 
null  and  void  as  to  creditors ;  this  statute  is  in  force  here,  and 
you  will  consider  it  as  having  the  same  effect  in  this  cause  as 
a  law  of  New  Jersey ;  the  common  law  makes  the  same  de- 
claration, and  if  the  evidence  brings  this  case  within  it,  your 
verdict  must  be  for  the  plaintiff.  Proof  of  fraud  may  be  made 
out  by  direct  evidence,  or  may  be  inferred  from  such  circum- 
stances as  wOl  justify  that  inference ;  but  a  jury  ought  never 
to  presume  it  without  either ;  you  ought  to  be  satisfied  that 
the  frtcts  before  you  indicate  and  reasonably  prove  the  existence 
of  that  dishonest  fraudulent  intention,  which  brings  the  case 
within  the  true  spirit  and  meaning  of  the  law.  A  mere  doubt 
or  suspicion  of  the  fairness  of  the  transaction  ought  not  to  be 
su£Bcient  to  lead  to  the  finding  of  any  act  to  be  fraudulent, 
unless  the  conduct  and  situation  of  the  parties,  and  the  effects 
intended  to  be  produced  by  the  act,  appear  inconsistent  with 
their  integrity,  and  admit  of  no  reasonable  interpretation  but 
meditated  fraud,  to  be  effected  by  the  agreement,  sale  or  deed; 
on  this  subject  the  law  does  not  remain  to  be  settled  by  this 
court;  it  is  laid  down  by  Judge  Washington,  and  adopted  by 
the  supreme  court  in  the  case  of  Conard  v.  Nicholls,  4  Peters, 
295,  296,  297,  and  must  be  considered  as  binding  on  court  and 
jury  in^deciding  on  this  part  of  the  case. 

**  To  taint  a  transaction  with  fraud,  both  parties  must  concur 
in  the  illegal  design ;  it  is  not  enough  to  prove  fraud  in  the 
debtor ;  he  may  lawfully  sell  his  property  with  the  direct  in- 
tention of  defrauding  his  creditors,  or  prefer  one  creditor  to 
another ;  but  unless  the  purchaser  or  preferred  creditor  receives 
the  property  with  the  same  fraudulent  design,  the  contract  is 
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valid  against  other  creditors  os  purchasers  who  may  be  injured 
by  the  transaction.  The  declarations  or  admi8si<»is  of  the 
debtor,  as  to  the  object  intended  to  be  efiected,  are  evidence  to 
contradict  his  answer  to  a  bill  in  chancery,  brought  to  annul 
the  act  alleged  to  be  fraudulent,  but  not  to  defeat  the  title  of 
the  grantee  or  person  claiming  under  it,  or  to  have  a  bearing 
on  the  whole  case.  2  Peters,  119,  120;  Tenable  et  aL  v. 
Bank  of  the  United  States,  2  Halst  173,  174,  S.  P.  Before 
you  can  pronounce  this  marriage  agreement  void  and  inopera- 
tive, on  the  ground  of  actual  fraud,  you  must  be  satisfied  not 
only  that  the  defendant  made  it  with  design 'to  defraud  his 
creditors,  but  also  that  Mrs  Thompson,  and  her  iather  and 
trustee,  Mr  Richard  Stockton,  participated  and  concurred  in 
the  fraud  intended ;  if  they  were  innocent  of  the  combination, 
it  would  be  harsh  and  cruel  in  the  extreme  to  visit  on  her  the 
serious  consequences  of  her  intended  husband's  acts,  and  as 
inconsistent  with  law  as  justice. 

^^  The  facts  of  the  case  are  neither  complicated  or  contradic- 
tory ;  affording  evidence  much  more  clear  and  satis&ctory  than 
usually  appears  in  such  cases ;  it  appears  that  John  R.  Thomp- 
sor^  after  residing  some  time  in  Canton,  left  it  in  March  1825, 
and  returned  to  this  place  in  June  following ;  that  he  paid  his 
addresses  to  Miss  Stockton  during  the  summer,  contracted  an 
engagement  of  marriage  with  her,  and  contemplated  making 
a  settlement  upon  her  as  early  as  September.  That  the  mar- 
riage articles  were  executed  on  the  19th  December,  and  the 
marriage  solemnized  a  few  days  afterwards,  or  perhaps  sooner ; 
he  built  a  house  on  the  lot  mentioned  in  the  agreement  at  an 
expense  of  thirteen  thousand  dollars,  furnished  it  at  the  ex- 
pense of  five  thousand  dollars,  but  invested  no  part  of  the  forty 
thousand  dollars  during  the  lifetime  of  Mr  Stockton.  In  Sep- 
tember 1829,  he  put  into  the  hands  of  Captain  Robert  Stock- 
ton, who  succeeded  his  father  in  the  trust,  securities  to  the 
amount  of  nine  thousand  five  hundred  dollars,  on  account  of 
the  sum  to  be  invested  pursuant  to  the  settlement.  From  the 
evidence  of  Mr  Fisher  and  Mr  Mackie,  it  appears  that  Mr 
Thompson  was  worth,  say  in  December  1826,  about  eighty  or 
ninety  thousand  dollars  in  money  and  personal  property,  and 
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owed  seventy  thousand  five  hundred  dollars,  of  which  seven 
thousand  five  hundred  dollars  were  on  his  own  account  due  in 
Canton,  and  paid  by  Mr  Fisher.     The  residue  was  the  sixty- 
three  thousand  dollars  borrowed  by  Mr  Fisher  on  the  22d  No- 
vember and  the  2d  December  1825,  from  the  plaintiffs  on  the 
credit  and  on  the  alleged  authority  of  Mr  Thompson,  but  en- 
tirely for  the  use  of  his  father,  Edward  Thompson,  in  order  to 
complete  the  cargoes  of  his  ships  then  at  Canton  short  of  funds. 
We  have  no  evidence  of  any  other  debts  which  would  materi- 
ally diminish  the  sum  which  he  was  estimated  to  be  worth. 
This  large  debt  was  contracted,  ndt  by  any  specific,  but  general 
directions  or  orders ;  it  was  unknown  to  him  till  the  spring  of 
1826  that  such  a  debt  existed,  and  therefore  could  not  have 
been  in  his  contemplation  when  the  marriage  articles  were 
executed ;  they  could  not  have  been  entered  into  for  the  pur- 
pose of  defrauding  the  plaintifis,  and  he  appears  to  have  had  no 
other  creditors  unless  those  who  were  paid  by  Mr  Fisher,  in 
Canton,  out  of  Thompson's  funds  in  his  hands.    The  security 
given  to  the  plaintiffi  exceeded  the  amount  of  the  respondentia 
bond  twenty-three  thousand  three  hundred  dollars,  which  may 
fairly  be  presumed  to  have  been  invested  in  the  invoices 
pledged  to  the  plaintifils  out  of  his  own  funds,  as  there  is  no 
evidence  that  this  sum  was  raised  by  loan  on  the  goods  pur- 
chased on  credit     This  added  to  the  other  debts,  amounting 
to  seven  thousand  five  hundred  and  forty-eight  dollars,  makes 
thirty  thousand  seven  hundred  and  forty-eight  dollars,  which 
would  seem  to  have  been  raised  without  contracting  a  debt 
Defendant  pledged  twenty-three  thousand  three  hundred  dol- 
lars of  this  to  secure  the  plaintiffs  for  a  loan  made  for  the  use 
of  Edward  Thompson,  and  made  Thompson  personally  liable 
in  the  bond.     If  the  contracting  a  debt  in  this  manner,  by 
which  there  could  be  no  profit  but  commission,  and  might  be 
attended  with  heavy  loss,  was  intentional  fraud,  then  you  will 
judge  whom  it  could  have  been  intended  to  defraud,  Magniac 
or  Thompson ;  if  there  was  any  part  of  the  debt  lost,  it  must 
fall  on  the  latter;  the  former  could  not  suffer  unless  the  pro- 
ceeds of  the  two  invoices  produced  less  than  sixty-three  thou- 
sand dollars,  and  Thompson  became  insolvent;  if,  under  such 
circumstances,  you  find  that  there  was  meditated  fraud,  it  will 
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be  hard  to  discover  a  motive  which  could  operate  on  the  mind 
of  the  defendant  to  his  own  benefit,  or  injury  of  the  [daintifEk 

**  This  debt  not  being  contracted  personally  by  Mr  Thompson 
or  his  special  directions,  it  would  be  difficult  to  infer  any  fraud 
in  him  in  borrowing  the  money,  and  still  more  so  in  his  agent, 
Mr  Fisher;  it  cannot  well  be  doubted  that  it  was  the  intention 
of  the  one,  in  conferring  the  authority,  and  of  the  other,  in 
executing  it,  to  comply  with  every  stipulation  for  repayment, 
or  that  in  entering  into  this  agreement  of  marriage,  all  parties 
were  ignorant  of  the  existence  of  the  debt  The  mortgages  of 
the  invoices  of  eighty-six  thousand  dollars  for  security,  is  most 
powerful  evidence  to  negative  fraud  of  any  kind;  these  are  the 
most  material,  and  probably  all  the  facts  of  the  case,  necessary 
for  your  consideration  of  the  question  of  fraud  in  fact;  you  will 
apply  the  law  as  read  and  stated  to  you  to  the  evidence,  and 
decide  according  to  yoiu*  convictions  of  the  justice  of  the  case. 
As  a  question  of  fact,  it  is  for  your  exclusive  decision;  the 
court,  however,  think  proper  to  say,  that  in  their  opinion,  an 
inference  of  intentional  fraud  would  be  a  very  severe  comment 
on  the  conduct  of  the  parties. 

**  If,  however,  you  should  be  of  opinion  that  there  was  such 
fraud  attending  this  transaction  as  brings  it  within  the  legal 
principles  laid  down  for  your  guide,  you  will  find  accordingly 
a  verdict  for  the  plaintiffs. 

"  Another  part  of  the  issue  which  you  are  to  decide  is,  whether 
the  defendant  has  concealed,  and  has  in  his  possession,  dis- 
posal or  command,  any  part  of  the  property  he  owned  in  1825, 
amounting  to  eighty  or  ninety  thousand  dollars,  which  has 
been  accounted  for  as  by  statement  of  Mr  Fisher  and  Mackie, 
leaving  the  sum  of  twenty-five  or  twenty-six  thousand  dollars, 
which  has  been  shown  to  be  invested  in  the  house  furniture 
and  securities  in  the  hands  of  captain  Stockton;  coimecting 
this  with  the  evidence  of  Mr  Norris,  you  will  be  able  to  decide 
whether  defendant  has  any  means  of  paying  the  plaintifis' 
debt,  of  which  he  has  not  given  an  account,  or  which  remain 
in  his  hands. 

^*  In  tracing  through  the  evidence  the  conduct  of  the  defendant 
towards  the  plaintiffs  in  relation  to  this  debt,  you  will  discrimi- 
nate between  the  deUberate  design  to  defiaud  by  secreting  pro- 
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fBtty  fcr  hk  own  urn,  and  lone*  incurred  by  catualUM  and 
want  of  prudence  or  diecretion;  on  t^iie  part  of  the'ienie  you 
are  to  inquire  mly  ae  to  the  property  which  he  actually  has  in 
hie  poaeeeriott  or  control,  not  into  what  he  ought  to  have  had» 
or  what  he  has  diqpoeed  of  for  any  other  uee  than  hie  own; 
and  will  not  take  into  consideration  what  has  been  expended 
or  applied  towards  the  marriage  contract,  that  being  the  sub- 
ject QdT  the  lint  inquiry,  which  is  altogether'distinct  from  this. 
'*  The  next  and  most  important  question  is,  whether  the  nMtfw 
riage  contract  is  Uraudulent  in  law,  and  foe  that  reason  void  as 
against  the  plaintiA;  that  is^  although  the  intention  of  the 
parties  was  ftir  and  honest,  and  the  act  done  without  any  de* 
sign  to  defraud,  the  policy  of  the  law  forbids  its  execution,  and 
takes  from  it  ail  legal  efficacy  as  to  the  ereditote  ct  Jolm  tL 
Thompson.    The  deed%  gifts^  grants  or  other  contracts^  which 
the  law  aToids,  are  those  made  with  intent  to  defraud,  hinder, 
dday  or  injure  creditors;  and  in  order  to  avoid  them,  both  the 
party  giving,  and  the  party  receiving,  must  be  participating  in 
the  fraud.    On  this  subject,  the  law  is  written  and  cannot  he 
misundeistood.    The  sixth  section  of  statute  Elis.  ch.  IS,  pro- 
vides that  the  act  shall  not  extend  to  any  interest  in  lands  or 
goods  and  chattels  made  oa  good  consideration,  bona  fide  law- 
fully conveyed  ot  assured  to  any  person  not  having,  at  the  time 
of  such  conveyance  or  assurance  to  them  made,  any  manner 
of  notice  or  knowledge  of  such  fraud,  covin  or  cidlusion. 

**  The  words  of  the  law  require  that  both  parties  must  concui 
in  the  fraud,  in  otdet  to  bring  the  case  within  its  provisions^ 
and  such  has  been  its  settled  judicial  exposition  for  two  hun- 
dred and  sixty  years. 

**  There  are  in  law  two  kinds  of  considerations ;  good,  which 
is  natural  love  and  aflSsction;  and  valuaUe,  which  is  money  or 
marriage.  The  word  good  is  used  in  this  law  as  applied  to  cases 
which  it  does  not  mean  to  embrace;  but  from  the  evident 
meaning  and  object  of  the  law,  to  protect  creditors  from  the 
disposition  by  debtors  of  their  property  with  intent  to  defraud 
them,  and  from  dispositions  which  might  produce  that  eflect 
by  crmveying  it  to  tBeir  wives,  children,  relations  or  friends; 
all  courts,  both  of  law  and  equity,  have  considered  the  word 
good  as  meaning  valuable  consideration. 
Vol.  VII.— 2  V 
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^Tou  will  perceive  that  the  law,  as  thus  expounded,  em» 
bracep  three  Idnds  of  conveyances: 

'*  1.  Those  made  with  the  intention  in  both  parties  to  defraud 
creditoiB;  these  are  void,  whether  made  with  or  without  con- 
sideration,  good  or  valuable,  not  only  on  account  of  the  covin 
or  collusion,  but  as  exempted  from  the  saving  of  the  sixth  sec- 
tion, not  being  bona  fide. 

**  %  Voluntary,  made  for  good  consideration,  but  tending  to 
defraud  creditors;  if  they  are  permitted  to  have  a  legal  opera- 
lion  to  vest  the  property  conveyed,  the  policy  of  the  law  makes 
them  void  for  legal  ^raud — ^though  there  is  no  fraud  in  fact,  the 
fraud  ip  law,  being  deemed  equivalent  to  it. 

**  3.  For  valuable  consideration,  in  good  faith,  without  notice 
by  the  person  receiving  the  conveyance  of  any  fraud,  covin  or 
collusion  by  the  grantor  to  defraud  his  creditors;  these  are 
excepted  from  the  operation  of  the  law  before  referred  to;  they 
are  good  and  valid  at  common  law  to  pass  the  property  con- 
veyed, and  purchasers  under  such  conveyances  are  entitled  io^ 
and  receive  the  protection  of  all  courts  of  justice.  From  what 
has  already  been  given  you  in  charge  on  the  subject  of  actual 
fraud,  you  will  be  enabled  to  decide  whether  this  'case  comes 
within  the  first  class  of  cases  of  intentional  fraud  in  both  par- 
ties to  the  marriage  contract;  if  you  are  not  satisfied  that  this 
contract  is  of  this  character,  then  it  cannot  fall  within  the 
second  class  of  voluntary  conveyances.  If  it  was  made  in 
contemplation  of  marriage,  it  was  made  on  a  valuable  consi- 
deration, and  puts  the  intended  wife  on  the  footing  of  a  pur- 
chaser for  money,  and  not  of  a  voluntary  grantee  or  donee  for 
the  mere  consideration  of  love  and  afiection.  She  is  not  to  be 
considered  in  any  court  as  a  volunteer,  but  comes  into  court  at 
least  on  an  equality,  both  in  law  and  equity,  with  any  other 
parties  whose  claims  are  founded  in  money.  Vou  will  not 
forget  the  difference  between  a  provision  for  a  wife  and  chil- 
dren before  and  after  marriage;  when  there  is  no  portion  or 
money  paid,  it  is  the  difference  between  a  purchaser  and  a 
volunteer,  for  the  former  the  consideration  is  as  valuable  as  the 
debt  due  a  creditor,  or  the  money  received  from  a  purchaser  in 
the  latter;  it  is,  from  its  nature,  merely  voluntary;  there  can 
be  no  other  than '41  good  consideration  for  making  it;  there 
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visUy  it  18  trae,  a  moral  obligation  to  provide  for  their  support 
and  comfort,  but  that  moral  obligation  must  yield  to  the  leg^al 
one,  which  every  man  must  observe  towards  those  who  have 
just  claims  on  his  property.  In  dispositions  of  property  which 
take  eflfect  in  the  disposer's  lifetime,  as  well  as  after  his  death, 
there  is  a  golden  rule  which  applies  to  all — a  man  must  be 
just  before  he  is  generous;  this  applies  to  all  cases  between 
volunteers  or  those  claiming  merely  by  a  voluntary  disposition, 
made  by  deed  or  will  to  those  who  have  no  legal  claims  on  the 
person  who  makes  it  on  the  one  hand,  and  creditors  and  pur- 
chasers on  the  other.  But  where  conflictmg  claims  between 
creditor  and  creditor,  purchaser  and  purchaser,  or  purchaser 
and  creditor,  arise  in  court,  they  are  settled  by  other  rules. 
The  first  inquiry  as  to  them  is,  whether  one  class  has  a  legal 
.  right  to  the  debt  claimed,  or  the  other  to  the  thing  claimed  to 
be  purchased,  such  as  is  recognized  in  a  court  of  law ;  the 
second  is,  whether  that  right  has  been  so  acquired  as  to  be 
attended  with  such  circumstances  of  fraud,  accident,  mistake, 
trust,  inadequacy  of  price,  or  unfairness,  as  will  annul  or  modify 
it  in  a  court  of  chancery,  accprding  to  the  established  principles 
of  courts  of  equity. 

'*  Creditors  have,  as  between  them  and  the  debtor,  an  un- 
doubted right  to  so  much  of  his  estate  as  will  pay  their  debts; 
but  the  debtor  has  a  right,  equally  undoubted,  of  preferring 
one  creditor  to  another,  or  giving  all  his  property  to  one;  this 
is  neither  fraud  in  law  or  fact  in  the  absence  of  covin  or  collu- 
sion. A  debtor  may  sell  his  whole  estate,  turn  it  into  money, 
and  distribute  it  among  his  creditors  at  his  pleasure ;  those  only 
who  have  liens  on  it,  can,  in  either  case,  have  any  resort  to  the 
property  in  the  hands  of  a  bona  fide  purchaser  or  creditor,  who 
has  fcurly  received  it  in  payment  of  his  debts.  These  are 
known  principles  of  law,  long  settled  and  established  by  uni- 
versal consent  and  adoption  in  our  system  of  jurisprudence; 
they  form  rules  of  property  and  title  on  which  the  peace  of 
society  and  security  of  rights  essentially  depend;  they  cannot 
be  shaken  by  courts  or  juries  without  producing  endless  confu- 
sion, uncertainty,  and  want  of  confidence  in  the  administration 
of  the  laws  of  the  land. 

**We  will  then  apply  them  to  the  case  uxjider  our  considera- 


M4  SUPHfiMfi  COUHT. 

tioii)  in  order  to  aacertain,  by  their  bearing  on  its  mmls 
whether  it  comes  within  the  third  claai  ^  caaesi  whicb^  we 
have  seen,  aie  excepted  fimn  the  provinona  ct  the  |rtatttte» 

**  A.  contract  in  conaderation  of  a  foUire  marriage,  is  of  that 
nature  which  creates  a  legal  and  equitable  obligation  on  the 
parties  to  perform  it^  in  good  faith^  according  to  its  stipulations; 
the  consideration  is  good  and  valuaUe  in  contemplation  of  the 
law,  as  if  it  was  made  on  the  loan  or  payment  of  money;  if  the 
contract  is  executed,  the  parties  become  purchasers;  if  it  re- 
mains executory  till  after  the  marriage,  they  become  creditort 
on  its  consummation,  or  assume  pro  tanto  the  character  and 
acquire  the  rights  of  both,  if  executed  only  in  part.  They  are 
entitled  to  the  protection  of  all  courts  in  the  enjoyment  of  what 
is  granted,  and  to  their  aid  in  enforcing  the  performance  of 
what  has  been  stipulated  to  be  done,  and  where  either  party 
can  rightfully  call  on  a  court  of  law  or  equity  to  comp^  the 
other  to  perform  an  act  necessary  to  the  execution  of  the  eon* 
tract,  and  the  judgment  or  decree  of  the  court  would  be  given 
in  his  fovour,  a  voluntary  performance  of  the  legal  or  equitable 
obligation  would  be  equally  valid.  The  consideration  being 
valuable  if  the  contract,  whether  executed  or  executory,  is 
made  in  good  fidth  with  one  having  no  notice  or  knowledge  of 
any  fraud,  covin,  or  collusion  to  defiraud  creditors,  performance 
may  be  enforced  or  voluntarily  made,  and  the  contract  carried 
into  execution  at  any  time,  either  in  the  whole  or  in  part^  as  is 
in  the  power  of  the  party;  and  whatever  is  so  done,  will  be  as 
valid  and  binding  between  the  parties  and  in  relation  to  third 
persons,  as  if  the  execution  had  been  completed  on  its  date. 
The  law  is  express  in  referring  to  the  time  of  the  conveyance 
and  assurance,  and  embraces  not  only  perfect  grants  or  giftl^ 
but  any  estate  or  interest  in  lands,  goods  and  chattels^  made, 
conveyed  or  assured.  Qn  these  principles  it  is  the  opinion  of 
the  court,  that  the  evidence  in  this  case  brings  the  marriage 
contract  within  the  sixth  section  of  the  law,  excepting  it  from 
the  operation  of  the  first  section,  unless  you  shall  find  that  it 
was  made,  not  bona  fide,  or  with  notice  or  knowledge  of  a 
fraud  in  John  R.  Thompson  in  entering  into  it,  bitught  home 
to  his  intended  wife,  and  that  Thompson  actually  entered  into 
it  with  such  fraudulent,  covinous  or  collusive  intiention. 
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^If  ywAiMttodfliiokwiaiiaf  food  Mlh  or  ^vin^q^^  «f 
noOe^  iIhiii  Mr  BiebiiM  Vlo^kUm  mxnti  bo  comidered  14  bw 
M 1^  pweliMer  for  ?idiwUle  oamMkmlkm  bona  fide,  and  wil)i« 
wi  nollofii  «o  fttf  M  the  ewdiet  bat  M  any  Ume  Uen  (wt^ 
^  ba^e  been  wMulad  bj  Tbeoipeon,  and  bit  efediioPi  ao  Jbr 
M  ramine  lo  be  eieeii(e4  wd  Mia  Tbomiiem  m  bav}nff  Mi» 
■abe  ebaiaeier  w  equlifs  and  oapUUn  llookion  aa  toveiied 
wlib  all  ibe  lifble  and  alMidin a  in  al)  reqieci%  bi  the  aimatian 
aTblslMbefn 

«<Tbe  aipeet  In  wbieb  ibeee  eenMeiationa  piMenl  (b«^  efMo^ 
la  a  ^opleei  between  M^  fMookton  and  Hn  Tbcanponi  the  one 
tbe  legal,  and  tba  other  the  equitable  puvchaaar  of  the  homiei 
Airnitofe  and  eeeuritiee  from  John  %  Thompon^  by  the  eon* 
Unel  end  in  eoneldef  alion  of  the  marriage,  and  ibe  Hn  ae  the 

thev  aiood  at  the  eommeneement  of  thie  anlti  and  ae  creditor 
at  the  tlma  of  the  eontraet  and  eonanmmattan  of  the  marriagai 
thiqr  having  performed  their  etlpnlation,  had  a  perfbet  right  to 
eatt  on  Thompmn,  both  at  law  and  equity,  to  perform  hie,  If 
14ra  Vtockton  it  a  pnrohMer,  the  ia  one  cl  the  ma>t  fovonied 
aUai)  the  eonalderetlon  aha  hae  given  ie  aa  valuable  and  aa 
mueh  to  be  valuad  aa  mm^y  i  it  ie  not  neeeaiary  to  eoneidar  il 
aa  more  eaj  if  the  ji  inveated  with  the  acknowledged  Hghta  of 
amoney  pqrehaaer,  a  eonveyanae  of  real  or  p^iaonal  prapmy 
mada  to  her  before  marriaga,  by  her  hitended  hneban4<^<^ 
or  perianal  eetate,  would  be  aa  ?alld  and  eflbctual  aUbongh  ha 
waa  in  debt  aa  if  he  waa  not,  If  he  had  the  legal  title  to  the 
thing  aonveyed  and  powar  to  eell,  the  Intereat  and  beneficial 
naa  would  veat  in  her  and  her  trustee,  by  the  deedt  aa  Ailly 
and  completely,  if  the  property  had  been  held  in  truet  for 
others  aa  if  Thompson  hbd  a  right  aa  perfoct  in  equity  aa  at 
hiWi  provided  aha  had  no  ootioe  of  the  truatt  Thia  ia  a  uni« 
vaiim  pbicipla  never  queationed,  and  protecta  all  bona  flde 
pm^c^iaaeia  for  valuable  eonaidemtion  without  notica,  belbre  the 
manay  paid  or  iho  condition  of  the  grant  perfomiad, 

M  *nia  i^ipUeation  oftthia  well  known  and  aakucwledged  rule  - 
of  law  to  liba  Thampaon  doea  not  make  her  a  nrerogativa  or  ti 
piivUeged  purchnaar ;  ii  only  puta  her  on  the  footing  of  every 
other  puiehaaar,  flpom  one  who  baa  the  logal  tHla«  aubiact'to 
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an  unknown  trust,  for  the  use  of  a  third  person.  This  case 
is  of  the  strongest  kind  against  the  cestui  que  trust,  if  the 
plaintiffs  can  be  so  c-onsidered,  and  they  cannot  be  placed  in 
any  attitude  which  can  give  them  better  rights  than  in  that, 
fi>r  the  debt  was  contracted  with  them  but  a  few  days  before 
the  date  of  the  marriage  articles,  and  in  a  quarter  of  the  world 
so  distant  as  to  preclude  the  possibility  of  notice  to  other  par- 
ties. In  the  common  case  of  a,  trustee,  conveying  the  legal 
estate  to  the  injury  of  cestui  que  trust,  the  trust  exists  at  the 
time  of  the  conveyance,  it  is  necessarily  known  to  the  trustee, 
and  notice  may  be  brought  home  to  the  purchaser  by  direct  or 
circumstantial  evidence,  as  in  all  other  cases;  but  in  this  it 
could  be  done  by  no  possibility. 

**  When  the  law  is  so  well  settled,  as  in  the  case  of  a  con- 
veyance by  a  trustee  to  one  having  no  notice  of  the  trust,  it  can 
have  no  effect  to  urge  any  arguments  of  hardship  on  the  per- 
son injured;  we  could  not  change  the  law  on  the  subject  if 
we  would,  and  should  violate  our  duty  not  to  so  declare  it  It 
is  a  hardship  on  a  widow  or  an  orphan  who  has  been  defiaud- 
ed  by  her  trustee,  in  selling  what  is  not  his  own,  but  theirs ; 
but  it  is  great,  if  not  a  greater  hardship  on  the  widow  or  or- 
phan to  be  deprived  of  property  which  they  have  purchased 
and  paid  for  by  money  earned  by  their  industry,  and  deprived 
of  that  on  the  faith  of  which  they  have  devoted  their  lives  to  a 
husband,  and  placed  at  his  disposal  their  future  happiness  and 
last  cent.  A  loss  must  fall  on  one  of  two  innocent  sufierera^ 
whose  claims  may  be  supposed  equal  in  justice  and  equity ;  in 
such  case  the  law  leaves  the  property  with  the  one  who  has 
acquired  the  legal  title  by  fair  purchase  in  good  faith  and  with- 
out notice ;  and  a  creditor  of  a  fraudulent  debtor,  who  sells  or 
settles  on  his  intended  wife  property  which  he  is  bound  both  in 
law  and  equity  to  apply  to  pay  his  debts,  can  on  no  principle 
be  more  favoured  in  any  court  than  the  person  whose  property^ 
is  unjustly  conveyed  by  a  trustee  to  pay  his  own  debtsi,'  to  idb 
one  family  in  order  to  save  another,  or  secure  a  provision  for  an 
expected  one  of  his  own.  A  creditor  is  no  where  more  &* 
voured  than  the  infant,  the  ward,  the  widow  or  orphan,  whose 
property  is  in  the  hands  of  trustees,  without'lien  or  security, 
and  subject  to  his  disposition  by  deed  (mt  bill  of  sale. 
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**  The  creditor  of «  deceaeed  debtor  has  the  same  right  to  the 
paymrai  of  hie  debt  out  of  his  prpperty  as  a  living  one ;  yet  a 
sale  (rf  the  perMmal  property  of  a  dec^^ased,  by  an  executor, 
adndnistrator  or  truptee,  to  pay  his  own  debt,  is  good  against 
creditors,  the  widow  and  next  of  kin,  if  made  without  notice 
or  coUoflion,  and  no  court  of  chancery  will  annul  it  y  yet  it  is 
as  much  a  breach  of  fidth,  as  deep  a  y  iqlation  of  moral  honesty^ 
as  to  settle  the  same  property  on  an  intended  wife,  to  whom 
he  was  under  as  high  and  imposing  obligations  to  perform  his 
contract  of  marriage,  by  paying  the  promised  consideration  on 
which  it  was,  solemnized,  as  to  discharge  a  bond  given  for 
money  lent  or  property  purchased. 

^  These  are  general  principles  and  rules  of  law  which,  we 
feel  confident,  are  the  pre-existing  law  of  this  case,  and,  as 
^h,  lay  them  down  to  you  as  the  legal  rule  for  your  verdict; 
we  shoidd  sidke,  instead  of  expounding  the  law,  act  as  legisla- 
tora  of  new  rules^and  not  as  judges,  expositors  and  adminis- 
tratofs  of  dd  and  well  established  ones,  in  declaring  that  Mrs 
Thompson  is^  in  this  case,  to  be  viewed  in  a  less  fiivoured 
light  than  a  purchaser  in  consideration  of  money  or  property. 

**  The  consideration  of  the  contract  on  which  this  cause  de- 
pends^ IB  both  marriage  and  property ;  the  value  of  the  one 
cannot  be,  and  the  other  has  not  been  ascertained  in  dollars, 
but  we  think  the  justice  of  this  case  can  be  attained  without 
doing  either ;  considered  as  a  purchase  xnade  in  good  faith, 
and  the  purchase  money  paid  without  notice  of  any  fraud  by 
the  intended  husband,  we  know  of  no  principle  by  which  it 
can  be  declared  Void  in  a  court  of  law  ;  we  know  of  no  case 
in  which  a  coliveyance  of  real  or  personal  property  so  made, 
has  ever  been,  or,  agreeably  to  legal  principles,  could  be  an- 
nulled and  set  aside  on  luiy  reason  founded  on  mere  inade- 
quacy of  consideration.  All  Chat  is  required  to  render  a  con- 
veyance valid  at. law  in  that  respect  is,  that  there  be  some 
ciosideration,  the  .amount  is  not  material,  and  cannot  be  in- 
qidred  into  either  as  respects  the  grantor,  his  creditors,  or  sub- 
seqfoeni  purchasers  o£  the  same  property,  in  the  absence  of 
actual  and  legal  fraud  in  the  grantor,  or  notice  of  it  to  the 
grantee.  The  only  resort  of  the  parties  who  complain  of  any 
le  fraud,  or  other  circumstances  which  would  invali- 
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date  it  in  equity,  is  to  thoee  courts,  they  ooly  eeii deeide upon 
the  inadequacy  of  a  pecuniary  flind,  or  the  equality  of  mv* 
riage  to  a  giveu  suin  of  money,  or  value  in  property,  under  the 
circumstances  of  the  case«    Cases  may  exist  in  which  a  court 
of  chancery  would  compare  and  estinuite  them,  for  Uie  relief 
of  a  creditor,  a  purchaser,  or  perhaps  the  party,  in  a  strong  and 
dear  case  of  injustice ;  when  such  a  case  occurs  it  will  be 
time  to  give  an  opinion  on  it ;  as  yet  we  toiow  of  no  instanoe 
in  which  a  court  of  chancery  have  set  aside  a  purchaM  for  a 
valuable  considerationt  cnr  a  marriafs  contract,  when  mado 
bona  fide,  and  without  notice  of  fraud  or  defect  of  title ;  those 
daiminf  under  them  have  ever  been  the  peculiar  fovourites  of 
such  courts,  and  their  rights  can  never  be  disturbed,  unless  in 
some  extreme  case  of  such  a  nature  as  to  call  for  the  applica- 
tion of  old  rulev  end  principles  to  a  new  state  of  focti^  which 
have  nevc(  yet  been  presented  to  a  chancelloc.    TruUi  is  not 
to  be  elicited  by  forood  comparisons  and  extravagant  sqpposi- 
tioQ^  or  extracted  from  extreme  cases  of  rare  and  hardy  poss- 
ible occurrence  ]  the  rules  of  law  have  been  settled  to  meet 
the  common  and  ordinaiy  occurrences  of  life,  which  coma 
withinthecogniaaneeof  courts  of  justice;  extreme  cases  may 
arise,  and  though  necessity  may  have  no  ^aw,  yet  there  anr 
rules  for  all  exigences,  but  they  are  only  to  be  applied  when 
they  ariso ;  they  diflbr  much  from  those  wtddk  regulate  and 
govern  the  ordinary  common  contracts  of  sodety.    The  court 
perceives  nothing  in  the  one  now  under  our  examination, 
which  gives  it  any  unusual  features.    At  the  time  it  was  en** 
tared  into,  if  you  view  the  evidence  as  we  dc^  Mr  ThompsoOy 
so  for  as  he  could  judge,  was  abundantly  able  to  make  the 
stipulated  provisions  for  his  intended  wife,  without  doinf  any 
injury  to  the  plaintiA  or  any  other  person ;  he  has  given  evi« 
dence  of  losses  enough  to  account  for  his  inability  to  comply 
dther  with  his  cohtract  with  his  wife  or  plaintift^  but  they 
were  unforeseen  at  the  time ;  they  happened  not  by  his  dia- 
honesty  or  even  imprudence;    An  inveetment  was  made  by 
his  agant  w;ithout  his  knowledge ;  the  money  was  borrowed; 
the  purchase  and  shipment  made  by  Mr  Fisher,  in  good  feltht 
and  in  the  exercise  of  sound  discretion.    But  what  cost  dghty- 
six  thousand  three  hundred  dollars  in  Canton,  produced  less  or 
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uoHnofB  than  Ibrty  ihousaiid  doUftn  iq  PhiMel|ihw  s  i^tuM 
lioMi  a  calamity  by  which  the  defendaot  hac  coflbml  and  mmi 
Mflbr ;  hit  wifc  must  locc  thirty  tboiuaiid  doilaii  of  her  cettle^ 
amit,  or  the  plaintiffloce  twelve  thouiand  doDari  of  hie  debt ; 
OTon  admitting  their  equities  to  be  equal,  she  has  a  l^gal  ad« 
traotafs  wtiich  no  court  can  take  fW»n  her,  unless  her  cooduei 
can  be  impeached  ibr  actual  cr  legal  ftaud ;  it  would  be  ae 
uiyust  as  iUegal  and  inequitable,  to  visit  alone  on  her  the  mie- 
fvtunes  which  attended  her  husband^  aflUrs.  CcoaidMUif 
lire  Thompson  then  as  a  purchaser  under  the  marriage  arli- 
das,  we  are  decidedly  of  opinion,  thai  there  is  no  legal  ftaud 
attending  the  tianaaction  which  would  invalidate  H  in  a  court 
of  law,  or  any  matter  given  in  evidence  which  would  impair 
its  obligation  in  a  court  of  equity ;  the  nature  of  the  lana 
seems  to  us  to  require  both  vie ws  to  be  taken.  If  Mrs  Tbomp" 
son  ^cannot  be  viewed  ae  the  purchaser  of  the  poperiy  con* 
tmet^  to  be  itivested  for  her  use,  she  is  certainly  a  fcir  and 
honest  creditor  ftom  the  time  of  iui  execution,  if  not  from  the 
tfane  of  the  proposed  settlement  in  August,  after  the  engage* 
ment  of  mairiage  was  made ;  if  she  was  a  creditor  on  the  1  Mi 
Dscemberi  Thompson  had  a  right  to  prefer  her  in  prefcrenea 
lo  any  otlm  creditor  to  the  extent  of  his  whole  property,  whan* 
ever  he  codld  realiie  or  reduce  it  into  possession.  The  mere 
pdority  of  the  plaintiflTs  debt,  in  point  of  time,  gave  him  no 
sueh  legal  or  equitable  priority  of  payment  as  to  prevent  the 
mdniage  agreement  from  having  a  legal  eftlcacy  on  the  par* 
ties ;  though  Mr  Fisher  had  a  previous  authority  to  contract 
it,  it  could  not  cut  out  the  inchoate  rights  of  Mrs  Thompaoot 
by  the  engagement  and  proposed  settlement  in  the  summer  of 
Itlfi,  which,  you  may  fktirly  infer  fltwi  the  agreement,  was  in 
the  course  of  execution,  by  Thompson  having  begun  to  build 
a  house  on  the  lot  of  which  Mr  Stockton  was  to  stand  seised 
in  trust  before  the  date  of  the  articles ;  and  the  deposition  of 
Captain  Stockton  is,  that  it  was  built  in  1815  and  18M. 
These  circumstances  may  be  thrown  out  of  view  on  both  sides^ 
and  the  rights  of  the  respective  parties  be  tested  at  the  time  of 
the  consummation  of  their  reqiective  contracts ;  that  of  the 
plaintiflB  on  ttd  November  and  Id  December,  and  Mre' 

Thompson'^  on  the  19th  i  if  they  were  both  fttir  creditors,  Mr 
Voi-YIL— fW 
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ThompBon  had  a  clear  undoubted  right  to  prefer  either,  and 
pay  the  whole  debt  out  of  any  property  on  which  the  other  had 
no  lien;  and  we  are  of  o[Mni<»i,  that  she  might  be  considered 
as  a  fair  creditor  to  the  amount  of  the  promised  settlement, 
made  under  circumstances  which,  we  think,  wholly  insufficient 
to  justify  its  being  rescinded,  in  whole  or  in  part,  in  a  court  of 
law  or  chancery,  unless  it  was  attended  with  actual  fraud.  If 
it  had  comprehended  hb  whole  estate,  and  the  certain  conse- 
quence of  being  carried  into  effect,  or  ihe  intention  of  the  par- 
ties had  been  to  exclude  the  plaintiff  from  the  payment  of  his 
debts  under  cover  of  the  agreement,  on  the  equity  side  of  the 
court  we  would  give  him  relief.  But  this  case  seems  to  us  to 
have  no  such  character;  the  intiervention  of  unexpected  losses 
alone,  and  neither  the  effect  of  the  agreement  or  the  intention 
of  the  parties  have  produced  the  existing  state  c»f  things,  which» 
if  <  not  changed  by  your  verdict,  and  our  judgment,  will  leave 
the -parties  thus.  The  plaintiff's  debt  was  nominally  axty- 
three  thousand  dollars ;  the  sum  actually  received  by  Mr  Fisher 
sixty-one  thour  and  and  two  dollars,  bearing  an  interest  of 
per  cent,  of  wnich  he  has  received  all  now  due,  principal  and 
interest,  except  about  twelve  thousand  dollars;  that  of  Mrs 
Thompson,  estimating  the  house  and  furniture  at  eighteen 
thousand  dollars,  amounts  to  fifty-eight  thousand  dollars,  of 
which  there  is  yet  due  thirty-five  thousand  dollars,  if  Morrises 
debt  is  not  good,  or  thirty  thousand  five  hundred  dollars  if  it  is 
good,  besides  interest  from  December  18S5.  *  Though  this,  in 
equality  of  loss,  might  and  would  not  be  of  any  importance  to 
her  in  a  court  of  law,  it  would  be  a  powerful  circumstance  in 
a  court  of  equity,  to  which  the  plaintiff  would  apply  for  relief 
from,  alleged  haJiiBhip.  The  time  at  which  the  cohtract  was 
made,  and  ^e'  circumstances  then  attending  it,  connected  with 
the  situatiim  of  the  parties  at  that  time,  ftunish  the  proper  on- 
terioQ.  by  i^hich  to  ascertain  their  respective  rights;  if  ther 
have  changed  by  events  happening  since,- and  are  to  be  gov* 
eined  by  their  situation  at  the  commencement  of  the  suit,  it  is 
important  to  view  the  change  of  the  marriage  contnct.  lo* 
#sfid  of  withdrawing  the  forty  thousand  dollars,  to  be  invested 
for  the  use  of  Mrs  Thompson,  it  has  beenrediiced  to  fim  then- 
sand  dcUais  certain,  or  nine  thousand  five  hundisd  dbOmcoiu 
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tingent;  had  this  been  the  original  stipulation^  it  would  hardly 
have  been  deemed  an  unreasonable  or  disproportionate  consi- 
deration for  the  marriage;  of  the  sum  pmmised,  and  interest, 
she  will  in  no  event  receive  more  than  one  fifth,  and  possibly 
only  one  tenth  from  the  wreck  of  Mr  Thompson's  property, 
while  the  plaintiff  has  received  more  than  th^  half  of  what 
remained  due  him,  after  deducting  the  proceeds  of  the  two  in? 
Toices,  of  which  no  part  went  to  Thompson  or  his  wife,  but  the 
whole  was  applied  to  the  plaintiff  It  is  also  an  ixnportant 
matter,  a|i  it  affects  the  chiuracter  of  the  two  contracts  at  the, 
time  they  were  made,  that  Thompson  gave  no  security,  and 
pledged  no  specific  fund  for  the  investment  of  forty  thousand 
ddUars,  but  as  security  for  the  repayment  of  an  actual  loan  of 
sixty-one  thousand  and  two  dollars,  the  plaintiff  received  as 
security  goods  of  which  the  prime  cost  was  eighty-six  thousand 
three  hundred  dollars. 

**  This  view  of  the  merits  of  this  cause  seems  to  the  court  to- 
be  sufficient  for  the  decision  of.  the  points  directly  at  issue; 
others  have  been  made,  and  ably  argued  by  counsel  on  both, 
sides,  but  we  are  not  disposed  to  trouble  you  with  a  discussion 
not  necessary  to  a  correct  decision  of  the  question  between  the 
parties.  The  cause  has  been  tediousi,  and  its  examination  suf- 
ficiently laborious;  we  shall  not,  therefore,  investigate  the  doc- 
trine of  voluntary  conveyances  or  contracts  of  marriage  made 
after  it  has  been  consummated,  they  not  partaking  of  the 
character  of  purchases  in  considemtion  of  Inoney  of  marriage. 
In  the  first  class  of  cases,  the  existence  of  debts  due  by  the 
grantor  at  the  time  of  the  deed  or  contract,  has  a  very  import- 
ant^ if  not  decisive  bearing  on  their  validity,  as  to  creditors; 
the  law  is  not  clearly  settled,  so  as  to  their  effiM^t  on  subsequent 
purchasers.  But  it  has  never  been  decided  that  a  deed  con- 
v^ng  to  a  bona  fide  purchaser,  or  an  intended  wife,  is  in  any 
manner  impaired  by  the  mere  existence  of  pre-existing  debts^. 
and  to  this  class  of  cases  alone  it  is  necessary  for  you  or  the 
court  to  direct  their  Attention. 

**  The  rules  which  we  have  expounded  to  you,  as  controlling 
this  cause,  are  such  as  are  foimded  on  principles  which  are 
assented  to  by  counsel  on  both  sides,  they  differing  only  in 
their  application;  there  dan,  indeed,  be  no  other  Questi<»,  if 
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lift  Tbom|Mm  b  to  lie  eonridwacl  «•  »  Mr  jmthmm  iriUMml 
notice,  or  an  hooest  creditor;  her  cUUme  can  oaly  be  afl^ted 
by  fraud  in  a  coiirt  of  btw,  or  eucb  a  caee  of  equitable  jjviriedie^ 
tionae  coold  induce  a  court  to  aminl  a  conyeyance,  made  in 
eoDsideration  of  money,  or  as  eeeurity  fw  a  debt,  or  er^join  tha 
aeeertion  of  any  right  accruing  or  elaifniftg  under  it.  Tbt 
importance  of  the  principle  involTed  in  this  eontroTeivyi  made 
it  our  duty  to  examine  it  at  large^  and  ai  the  aym  in  dlifutf 
authoriaee  either  party  to  tak»  the  cauee  to  the  m^praoia  eourt 
for  reviaion,  we  have  given  an  opinion  exiilieitlyi  to  thM  thf 
law  may  be  fiiirly  settled.  We  conclude,  Uien^  with  inetfiict« 
ing  you  that  a  eettlement  made  beibre  marriaga»  wkm  tlia 
intended  wife  a  purchaser;  if  agreed  to  be  made,  eba  it  a  eradt* 
tor,  and  protected  in  the  ei^yment  of  the  thing  eettledf  and 
entitled  to  the  means  of  enforcing  what  is  eiecntoiy,  Uf  tbt 
transaction  was  bona  fide  and  withont  notice  ec  Hiaudn  Tbt 
plainti A  havci  made  an  ql^ction  to  the  operation  of  tbia  dM4 
for  the  want  of  evidence  of  deliveiy;  this  is  a  question  klf  mn 
lo  decide;  the  evidence  is  snflSclent  to  prove  it,  if  ym  h9mH 
the  witnesses;  the  building  and  iUmlehlng  tba  bouse  i^ie  (belt 
tending  vf  ry  strongly  to  prove  the  delivaiy  in  a  mMMMf 
manner ;  the  law  on  this  subject  is  well  settled  Inr  the  supniM 
court,  in  Carver  v,  Astor,  4  Petersi  Ui  Wd  St.  Ton  witt  ipfly 
it  to  this  case. 

<<It  has  been  said  that  the  eontmct  of  setdommt  \m  bew 
abandoned}  it  is  not  lo  be  presumed,  and  we  think  tli«  iMi 
given  in  evidence  do  not  amount  to  H}  eveiy  Kt  eenfrnpUt^ 
to  be  done  by  either  party,  has  been  perfcrm^  eiei^  miMlg 
up  thd  invtMitment;  the  omission  to  complete  it  ia  not  In  itirif 
sufScient  to  authoriae  you  to  flnd  that  tba  wbole  contrMt  baa 
been  reecinded ;  so  Ibr  ae  it  &as  been  eiecutad,  it  1«  not  opm  to 
any  presomption  of  the  kind,  and  the  allegation  of  i^bondon^ 
ment  seems  to  be  inconsistent  with  tb^  cbarge  of  Mfogod 
fraudulent  intention  to  defraud  the  jdaintiflh,  Tou  may  llndi 
if  you  are  satisfied  with  the  fbct,  that  the  payment  of  ^  bal« 
ance  of  the  forty  thousand  dollars  has  been  waived  1^  eonaent 
of  the  parties,  but  this  can  have  no  oflbet  on  the  inveatment 
actually  made.  -The  non^deli veiy  of  the  securities  fvr  the  ubie 
thousand  five  hundred  dotlan^  till  aew  the  time  wban  judf 
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liMMkI  Wte  Midered  in  New  hrmj^  and  the  ominkm  to  leconl 
the  mertiage  erticlei^  have  hem  relied  cm  in  aid  of  the  pie* 
munpcion  of  abandonment;  but  under  the  circumstancee  of  the 
caeei  we  do  not  think  they  conduce  to  prove  it,  (the  case  lael 
leibrred  to  seems  to  settle  this  point,  4  Peters,  t4»  98^  99)  and 
nothing  appears  from  which  an  inference  can  be  drawn  that 
Mrs  Thompson,  for  whose  benefit  this  contract  was  made,  has 
done  or  consented  to  any  act  which  could  impair  her  rights 
under  it;  the  omimons  ak  her  trustee  to  enforce  the  payment 
of  the  money,  or  to  record  the  deed,  cannot  be  deemed  a  waiter 
by  her.  If  the  trustee  had  done  any  acts  inconsistent  with 
the  agreement,  it  could  not  aflect  the  legal  validity  of  her 
tightlB^  and  the  acts  ct  a  parent  will  not  be  construed  to  be  so 
unless  deariy  intended.    4  Peters,  93,  95. 

**  The  court  have  been  requested  to  charge  you,  that  in 
point  of  law,  the  covenant  on  the  part  of  Mr  Richard  Stockton 
to  stand  seised  to  usea^  operated  as  an  immediate  conveyance 
to  his  daughter  beftNe  marriage,  and  that  by  tfie  marriage, 
Thompson  became  the  owner  of  the  furniture  in  his  own  right, 
and  had  the  exclusive  use  of  the  house  and  lot  unincumbered 
with  the  trusts  of  the  agreement  By  the  covenant  contained 
in  tfiat  agreement,  Mr  Stockton  was  not  to  stand  srised  to  the 
use  jf  his  daughter  till  after  the  marriage;  if  it  is  the  under^ 
standing  ^of  the  plaintiflPs  counsel  that  there  is  any  evidence  of 
any  other  covenant  than  this,  we  are  unable  to  perceive  it 
The  deposition  of  captain  Stockton  is  positive,  that  his  ftither 
did  not  convey,  but  covenanted  to  stand  seised  of  said  lot 
(prout  deed) ;  this  does  not  even  conduce  to  prov^  there  was 
any  deed  independent  of  the  marriage'  articles^  and  evidently 
refers  to  it,  which  the  court  instruct  and  charge  you,  as  matter 
<rflaw,  does  not  operate  by  the  statute  of  uses,  27  Henry  8,  to 
pass  the  legal  estate  to  the  lot  or  any  other  property  referred 
to  in  the  agreement  to  Mrs  Thompson  or  the  defendant  It 
remained  in  Richard  Stockton  during  his  lifetime,  devolved  by 
his  death  on  his  heir  at  law,  Captain  Stockton,  and  now  re- 
mains in  him  on  a  trust  executory;  it  never  was  and  is  not 
now  one  executed  by  that  statute.  It  is  unnecessary  to  explain 
to  you  the  reasons  of  this  opinion,  as  it  would  perplex  your 
consideration  ot  the  case  with  a  dry  detail  of  abstruse  princi- 
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plesy  neither  amusing  or  insinicting  to  anypertfonsi  except 
those  whose  professional  or  judicial  duty  may  lead  them  to  the 
investigation ;  as  a  sheer  question  of  law,  you  will  probably  not 
be  disposed  to  investigate  it  for  yourselves. 

^  The  court  are  also  requested  to  charge  you  on  three  other 
pdnts  of  law.  1.  That  the  expenditure  of  five  thousand  dol- 
lars in  furnishing  the  house  is  per  se  fraudulent  on  creditors ; 
we  think  not:  furniture  is  part  of  the  marriage  contract,  to  be 
provided  by  Thompson  in  a  suitable  manner,  as  he  should 
think  fit.  He.  had  a  discretion  which  he  might  exercise  in  a 
reasonaUe  manner,  according  to  their  station  and  associations 
in  life,  proportioned  to  the  kind  of  house  and  extent  of  income , 
the  trustee  or  wife  could  not,  in  law  or  equity,  compel  Thomp- 
son to  furnish  it  extravagantly  or  at  useless  and  wanton  ex- 
pense, and  if  he  should  do  it  voluntarily,  it  would  not  be  within 
the  true  spirit  and  meaning  of  the  marriage  articles,  and  might 
be  deemed  a  legal  fraud  on  creditors  as  to  the  excess.  But 
before  We  can  say  that  it  is  a  fraud  in  law  to  expend  five  thou- 
sand dollars  in  fumishihg  a  house  costing  thirteen  thousand 
dollars,  arid  the  establishment  to  be  supported  by  the  income 
of  an  investxnehl  of  forty  thousand  dollars  in  productive  funds, 
we  must  be  satisfied  that  it  isy  at  the  first  blush,  an  extrava- 
gant and  unwarranted  expenditure  under  ail  tne' circumstances 
in  evidence,  and  to  an  extent  indicating  some  fraudulent  or 
other  motive  unconnected  with  the  fiiir  execution  of  the  oon- 
tract,  of  which  we  are  not  satisfied;  and  therefore  cannot 
charge  you  as  requested  by  the  plaintiff^  counsel,  there  being 
no  clear  abuse  of  the  discretion  confided  by  the  contract  to  Mr 
Thompson.  A  less  expenditure  on  both  house  and  furniture 
would  have  been  more  prudent  and  discreet  in  the  situation  of 
the  parties  in  1826,  when  the  house  was  finished;  something 
could  have  been  saved  for  investment  if  less  expense  had  been 
incurred,  and  eight  or  ten  thousand  dollars  been  made  produc- 
tive. Had  this  been  done,  there  could  have  been  little  ground 
of  complaint  by  a  creditor;  but  as  to  him  it  was  immaterial 
how  the  money  was  expended;  his  only  concern  was  in  the 
amount,  not  the  objects  of  the  expenditure,  so  that  they  were 
according  to  the  terms  of  the  agreement;  whether  a  given  sum 
was  applied  to  one  object  or  the  other,  or  fairly  proportioned 
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are  next  aaked  to  charge  you  that  the  delivery  of  the  notea  to 
captain  Stockton,  in  September  18S9,  was  a  fraud;  if  it  waa 
done  in  order  to  comply,  in  part,  with  the  agreement,  it  waa 
not  80 ;  if  it  waa  colourable,  made  with  the  intention  of  cover- 
ing  and  concealing  so  much  under  pretence  of  the  marriage 
articles  for  Thompson's  use,  and  so  received  by  the  trustee,  it 
was  legally  fraudulent  as  to  creditors,  but  if  delivered  with 
such  intention,  and  not  so  accepted,  then  captain  Stockton 
might  not  only  fitiriy  apjdy  it  to  the  trust  fund,  but  was  bound 
to  do  so.  Though  it  may  have  been  done  on  the  eve  of  the 
judgment  confessed  in  New  Jersey,  that  would  make  no  differ- 
ence,  it  being  to  carry  into  eflect  the  agreement  of  December 
1825;  had  it  been  to  make  a  new  settlement  after  marriage,  if 
it  was  in  consideration  of  a  portion -or  property,  it  would  not 
have  been  fraudulent  per  se;  and  the  time  which  intervenes 
between  the  making  provision  for  a  wife,  and  the  contracting 
the  debt  or  obtaining  a  judgment  against  the  husband,  is  not 
a  matter  which  per  se  makes  it  a  fraud ;  it  may  or  may  not  be 
suspicious,  and  connected  with  other  circumstances  as  evidence 
of  it.     4  Wheat  506,  507,  508. 

'^  The  remaining  point  on  which  the  charge  of  the  court  is 
requested,  is,  that  the  marriage  agreement  is  void,  because  not 
recorded  within  the  time  required  by  the  law  of  New  Jersey 
for  recording  deeds.  The  covenant  to  stand  seised  to  the  uses 
declared  would  come  within  this  law,  if  the  uses  were  executed 
by  the  statute  so  as  to  make  it  an  actual  conveyance  or  deed 
passing  the  legal  estate,  but  being  executory,  it  is  only  a  cove- 
nant giving  an  equitable  estate  to  those  for  whom  the  trust 
was  created  and  continues,  and  not  a  deed.  But  considering 
it  as  a  deed,  the  want  of  recording  does  not  make  it  void  as 
between  the  parties,  though  it  would  become  void  as  to  the 
creditors  (perhaps)  and  purchasers  from  Richard  Stockton 
without  notice;  but  the  omission  to  record  it  is  no  fraud  on 
plaintiff,  and  cannot  affect  him;  not  being  void  as  between 
the  parties,  it  gives  to  John  R.  Thompson  no  other  estate  or 
interest  but  such  as  arises  from  the  trust;  he  cannot  be  entitled 
to  any  legal  estate  or  interest  under  it  incompatible  with  the 
nature  and  terms  and  objects  of  the  trust;  our  instruction. 
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theiefore,  i%  that  the  marriage^  contmct  it  not  void  fbr  want  of 
being  recorded  in  time. 

**  The  prineifdes  <rf  law  which  have  been  Ihna  expounded  to 
you  as  the  guides  to  your  verdict,  are  all  which  are  deemed  1^ 
the  court  ot  counsel  to  be  ap(rficaUe  to  the  merits  of  this  caaOi 
or  necessary  to  be  understood,  in  order  to  decide  it  correctly; 
they  Arm  what,  in  our  judgment,  is  the  pre-exiBting  law  oC  the 
case,  and  have  been  extracted  from  judicial  decisionB  which 
aflbrd  to  ckir  minds  conclusive  evidence  ot  their  wisdom  and 
justice.  The  rules  laid  down  are  not  new  ones,  either  hem  or 
in  that  country  which  is  the  source  of  our  jurisprudence,  and 
to  whose  judicial  tribunals  the  wisest  and  best  judges  will  look 
without  any  fear  of  foreign  influence ;  to  some  with  veneration, 
and  to  all  with  respect,  as  the  Expositors  of  the  same  common 
law  which  iMriginated  there,  and,  adopted  in  this  country,  is  the 
source  <rf  national  pride  to  both,  as  a  syst^n  equally  distin* 
guished  for  its  wisdom  and  puUic  benefits.  It  has  not  been 
thought  necessary  to  cite  to  you  all  the  particular  cases  in 
which  judges  have  estaUished  these  princij^es^  or  refer  you  to 
the  time  of  their  application,  as  the  nature  of  the  cases  decided 
may  have  led  to  their  development;  this  is  more  proper  in 
courts  of  error,  or  in  deciding  in  others^  questions  referred  solely 
to  the  court  The  course  pursued  saves  you  much  time,  and 
relieves  jrour  minds  from  much  perplexity;  it  does  not  prodwce 
any  injury  to  the  parties;  it  saves  you  fran  a  comparison  be- 
tween the  character  of  the  courts  and  judges^  who  may  have 
given  judgments  or  opinions,  settling  and  declaring  the  rules 
iot  the  common  law  or  the  construction  of  statutes.  Whether 
vre  have,  in  forming  our  judgment  as  to  the  law  of  this  case, 
dmw|i  from  the  M  and  pure  fountains  of  our  jjarisprudenee,  or 
the  muddy  rivulets  which  flow  from  them,  need  only  be  dedded 
by  that  tribunal  to  whom  none  appeal  without  full  confidence 
Uiat  it  will  in  justice  give  such  judgment  as  will  correct  all  the 
errors  of  inferior  courts.  Tou  will  not  be  willing  to  confide  more 
in  your  own  judgment  to  correct  any  mistakes  which  this  court 
may  have  committed  in  the  instructions  they  have  given  you, 
than  in  that  of  the  supreme  court,  to  whom  either  party,  may 
submit  this  cause.  Let  our  judgment  be  what  it  may  as  to 
the  law,  it  can  do  harm  to  no  one  without  their  sancti<m;  with 
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or  approbation  a  safe  rule  of  titles  and  property  will  be  estab* 
lished;  your  judgment  might  not  lead  to  one  so  sound  or  per- 
manent. Much  of  what  you  have  heard,  has  been  repeated 
from  the  adjudication  of  that  curt,- much  from  those  of  Eng- 
land, their  judges  and  chanceJ  >»,  whose  judgments,  decrees 
and  opinions  have  been  cai<^fuily  reviewed  and  approved  by 
the  pure  and  eminent  jurists  who  have  presided  in  our  own 
courts.  If,  in  following  the  path  which  they  have  pursued  in 
the  administration  of  justice,  this  court  looks  abroacTas  well  as 
at  home  for  light  and  knowledge  to  guide  our  course  of  legal 
investigation,  it  has  been  and  will  continue  to  be  done  without 
the  fear  of  being  misled  by  example,  or  the  self-reprOach  of 
adopting  in  our  or  inculcating  in  your  minds,  principles  un- 
sound in  law,  or  dangerous  in  their  moral  tendency." 

The  case  was  argued  by  Mr  C.,J.  Ingersoll  for  the  plaintifls 
in  error,  &i^d  by  Mr  Binney  for  the  defendant. 

The  counsel  for  the  plaintiffs  made  the  following  assignment 

of  erroni : 

^^  » 

The  chai^ge  of  the  court  instructed  the  jury  that  under  the 
circumstances  in  evidence,  the  law  is  against  the  plaintiffi ; 
that  the  marriage  settlement  in  question  would  be  valid  unless 
all  the  parties  thereto  were  guilty  of  fraud ;  that  marriage  is  a 
sufficient  consideration  for  settlement ;  and  left  to  the  jury  no- 
thing to  find  by  their  verdict,  but  whether  the  defendant's  wife 
and  father  were  equally  guOty  with  the  defendant  in  the 
alleged  contrivance  to  defeat  Che  plaintiffi ;  arguing,  as  the 
charge  does  throughout,  that  the  verdict  should  be  for  the 
defendant 

He  also  submitted  in  argument  the  following  points  of  law. 

1.  The  settlement  covenants  that  the  grantor  should  furnish 
the  house  in  a  suitable  manner  as  he  should  judge  suitable 
and  i^oper.  As  he  proved  insolvent,  and  unable  to  comply 
with  the  other  terms  of  the  settlement,  it  was  contended  for 
the  [daintifis  that  five  thousand  dollars  was  a  fraudulent  in- 
vestment in  furniture ;  on  which  the  jury  were  to  pass  their 
Vol.  VIL— 2  X 
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▼enlict.  The  court  rejected  this  view,  assumed  to  determine 
thai^  the  warn  was  proper,  and  would  not  permit  the  jury  to 
pass  upon  it. 

2.  The  settlement  covenants  that  the  grantor  would  in  the 
space  of  one  year  from  the  time  of  the  marriage  place  out  on 
good  security,  in  stock  or  otherwise,  the  sum  of  forty  thousand 
dollars,  and  hand  over  the  evidences  thereof  to  the  trustee. 
This  covenant  was  never  fulfilled.'  But  some  years  afters- 
wards,  when  the  trustee  was  dead,  on  the  eve  of  the  judgment 
confessed  by  the  grantor  in  New  Jersey,  he  passed  over  two 
promissory  notes  for  nine  thousand  five  hundred  dollars,  to- 
gether, to  the  son  of  the  trustee,  in  performance  as  was  said 
of  the  settlement  in  part.  This  was  contended  for  the  plain- 
tifis  to  be  fraudulent,  and  as  such  to  be  passed  upon  by  the 
jury.  The  court  overruled  this  position,  and  charged  that 
unless  the  notes  were  both  delivered  by  the  grantor  and 
accepttd  by  Robert  Stockton,  with  fraudulent  intentions,  the 
transfer  is  good . 

S.  As  the  deed  of  settlement  was  not  registered  till  after-the 
plaintifis'  judgment  in  Jersey  against  the  defendant,  it  was 
insisted  for  the  plaintifb,  that  pursuant  to  the  express  provision 
of  the  statute  of  New  Jersey,  in  that  case,  the  prior  judgment 
prevails  over  the  subsequent  settlement.  The  statute  of  uses, 
27  Eliz.  ch.  10,  annexes  the  possession  to  the  use ;  the  lot  and 
house  held  by  Richard  Stockton,  in  trust  for  his  daughter, 
became  her  property,  which  the  husband  reduced  into  his  pos- 
session ;  and  the  plaintiffs'  judgment  binds  it,  notwithstanding 
the  subsequent  marriage  settlement.  This  was  also  overruled 
by  the  court. 

Mr  Ingersoll  contended : 

The  plaintifTs  are  prior  creditors.  There  was  lio  contmct 
for  a  marriage  settlement  until  a  month  after  the  defendant, 
through  his  agent,  contracted  the  debt  in  question  to  the  plain- 
tiffs. The  property  settled  is  enough  to  pay  the  debt ;  so  that 
the  marriage  settlement  is  the  only  hindrance,  and  the  question 
18  whether  it  is  an  insuperable  legal  impediment.  The  philo- 
sophy of  the  law  on  this  subject  is  simple  honesty — ^to  give 
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every  one  his  own.  The  English  common  law,  which  is  our 
law,  differs  from  the  law  of  all  the  rest  of  the  civilized  vfcAd 
in  identifying  the  wife  with  the  husband.  A  married  woman 
can  own  nothing,  can  lose  nothing,  can  hardly  be  guilty  of  a 
misdemeanour  if  by  construction  of  law  it  may  be  imputed  to 
her  husband;  whereas  in  the  countries  of  the  civil  law, 
marriage  is  like  a  commercial  partnership,  a  firm  in  which 
the  interests  of  husband  and  wife  are  the  same,  respect- 
ing the  joint  stock  or  property.  In  the  great  fistmilies  of 
England,  says  Lord  Mansfield,  it  has  been  found  convenient 
to  establish  marriage  settlements,  which  luxury  and  chancery 
have  entrenched  behind  the  principles  of  the  civil  law,  usurp* 
ing  the  fi-ee  empire  of  the  common  law.  So  long  ago  as  the 
year  1570,  the  statute  13  Elizabeth  indicates  a  primitive  and 
proper  repugnance  to  such  a  contrivance,  and  endeavours  to 
reinstate  the  common  law,  impaired  by  marriage  settlements 
and  other  firaudulent  conveyances ;  for  wliich  it  enacts  not 
only  annihilation,  but  punishment.  In  defiance  howeyer  of 
this  resistance  of  the  common  law,  and  the  statute  law,  which 
is  but  declaratory  of  the  common  law,  the  English  chancellors, 
who  were  always  interested  parties,  have  built  up  a  system  of 
encroachment  and  exclusiveness  ill  suited  to  American  man- 
ners, fortunes  and  institutions.  The  State  of  New  Jersey  by 
an  act  of  assembly  re-enacted  the  statute  of  Elizabeth,  which 
itself  was  but  declaratory  of  the  common  law,  and  though 
American  judges  are  deplorably  prone  to  follow  blindly  in  the 
ruts  of  British  precedent,  yet  we  may  at  least  claim  it  as  the 
settled  law  of  this  court  that  we  are  to  be  governed  by  EngUsb 
law  before  the  American  revolution,  and  not  to  follow  them 
in  all  the  enormities  which  they  are  chargeable  with  since. 
Cathcart  v.  Robinson,  5  Peters,  264. 

The  case  of  Campion  v.  Campion,  HVez.  .262,  may  be 
mentioned  as  one  of  those  strumpet  decisions  of  the  modem 
English  chancery  which  it  is  tobe  hoped  do  not  give  the  law 
to  this  country. 

The  present  is  the  case  of  a  man  in  trade,  with  immense 
outstanding  debts  and  liabilities,  without  a  particle  of  real 
estate,  or  even  of  persona),  but  in  mere  speculation,  who  im* 
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mediately  after  the  marriage  declared  his  inability  to  settle  the 
property  promised  by  the  marriage  settlement,  who  has  not 
and  never  had  any  goods,  stocks,  credit,  property,  or  estate  of 
any  .kind,  nothing  to  pledge  even  if  he  wanted  to  borrow,  who 
pleads  utter  insolvency,  who  settled  on  his  marriage  the  very 
money  he  borrowed  of  the  plaintiffs,  and  who  now  lives  upon 
it  in  their  despite.  Within  a  month  of  the  crash  of  his  fi&ther'B 
immense  failure,  with  whom  he  was  connected  in  trade,  which 
was  an  affiiir  of  such  importance  as  to  be  published  in  the 
English  newspapers,  the  defendant,  by  marriage  settlement, 
set  apart  and  now  withholds  all  he  could  ever  claim,  and  much 
more  than  he  ever  was  entitled  to< 

The  question  is  whether  such  is  a  valid  marriage  settlement 
That  it  hinders  the  plaintiffs  who  are  prior  creditors  is  beyond 
all  question.  In  the  court  below  it  was  insisted  for  the  defend- 
ant that  by  antenuptial  settlement  the  wife  is  a  purchaser, 
holding  by  a  consideration  equivalent  if  not  superior  to  the 
most  valuable.  For  the  plaintiff,  conceding  this  .position,  it 
was  contended  nevertheless  that  there  must  be  a  fair  trans- 
action, as  well  as  a  valuable  consideration,  that  fraud  will 
vitiate  any  contract  whatever,  that  even  acquittances,  bonds, 
laws,  treaties,  may  be  annulled  by  fraud,  and  why  not  the 
contract  of  marriage  settlement?  The  charge  sanctioned  both 
these  positions ;  the  plaintiffs  without  reserve,  carrying  it  out 
in  argument  ad  libitum,  and  the  plaintiffs'  position  with  a 
qualification  which  forms  the  first  exception,  to  wit,  that  to 
invalidate  a  marriage  settlement  the  wife  and  her  ftither  must 
eambme  with  the  settlor  or  husband,  and  be  equally  guilty  with 
him  of  premeditated  fraud.  The  charge  is  explicit  that  there 
inust  be  not  only  notice  or  knowledge,  or  even  participation, 
but  combination  and  premeditation  of  all  together  and  alike. 

This,  it  is  submitted,  is  not  the  law.  The  jury  were  misled 
in  being  so  instructed.  They  should  have  been  advised  that 
they  might  find  fraud  in  the  husband,  and  knowledge  of  or 
notice  to  the  wife  or  father ;  and  that  such  a  state  of  things 
would  vitiate  the  settlement  as  a  fraudulent  transaction.  The 
charge  considers,  first,  fraud  in  fact ;  secondly,  the  question  of 
property  under  the  special  agreement ;  and  thirdly,  fraud  in 
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law,  or  eonstructive  fraadL  The  jury  supposed,  and  had  rea- 
•an  to  suppose,  that  unless  they  found  the  wife  and  father 
equally  guilty  with  the  husband,  they  must  affirm  the  mar- 
riage settlement  as  a  fair  transaction.  It  even  goes  so  far  as 
to  say,  in  an  argument  much  elaborated  to  support  the  settle- 
ment, that  it  would  be  cruel  and  harsh  in  the  extreme,  and 
inconsistent  with  law  and  justice,  to  visit  the  wife  with  the 
husband's  fraud,  unless  she  concuned  in  the  intention  of  it, 
and  was  guilty  of  the  combination.  Now,  the  law,  as  ex- 
pressly enacted  by  the  statute  of  Elizabeth,  and  by  the  act  of 
New  Jersey,  the  common  law,  the  commcxi  sense,  the  obvious 
morality  and  reason  of  the  case  are,  that  if  either  wife  or  fiither 
knew  or  might  have  known,  or  had  the  least  reason  to  suspect, 
the  husband's  fraud,  the  transaction  is  altogether  fraudulent 
and  void.  For  it  is  a  question  to  be  determined  by  the  whole 
transaction,  not  a  part  of  it  The  argument  of  the  charge  to 
the  jury  puts  it  to,  them  to  ascertain  how  mueh  fraud  there  was^ 
wh^«as  it  is  submitted  as  the  law,  the  reason  and  the  morality 
of  the  contested  princifde,  that  tmy  th€  UattpartUk  of  fraud  by 
either  party,  with  any  the  least  notice  to  the  other  party, 
vitiates  and  annihilates  the  whole  proceeding.  The  proviso 
or  exception  of  the  sixth  section.  (Atherly,  212)  ia  to  except 
those  settlements  which  are  made  on  good  consideration  and 
bona  fide  without  any  manner  of  notice  or  knowledge  of  the 
fraud :  and  so  are  the  authorities.  Cadogan  v.  Kennet,  Cowp. 
434;  Doe  v.  Rutledge,  Cowp.  710;  Blanchard  v.  IngersoU, 
4  Dal.  305 ;  Geigei:  v.  Welsh,  1  Rawle,  353 ;  1  Roper  on  Hus- 
band and  Wife,  298 ;  Dewey  v.  Baynton,  6  East,  257 ;  Barrow 
V.  Barrow,  2  Dick.  506 ;  Sexton  v.  Wheaton,  4  Wheat.  507 ; 
san:ie  case,  8  Wheat.  389 }  Hinde  v.  Longworth,  10  Wheat 
tl3 ;  Johnston  v.  Harvey, 'S!  Perm.  Rep.  82 ;  Garland  v.  Rives, 
4  Rand.  282  ;  the  two  last  oases  are  in  point 

In  all  these  cases  and  on  jail  occasions  the  question  was  and 
must  be,  was  it  a  fair  tn^Moetion,  not  haw  nnuch  fraud  was 
there  iii  it'  In  p6dtn«qptikl  cases  the  law  infers  fraud.  In 
antenuptial  cases  it  is  jthe  question  to  be  tried.  It  is  a  ques- 
tion of  frict,  which  a  court  cannot  compel  a  jury  to  qualify. 
The  monli^  which  pervades  all  law,  and  which  is  the  law 
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itself,  prohibits  aU  fraud,  not  merely  a  com&tnotion  of  fraud,  and 
it  considers  the  slightest  notice  as  the  fullest  participation* 
Edward  Thompson's  enormous  failure  shortly  before  the  settle- 
ment, involving  John  Thompson,  must  have  excited  suspicion 
and  inquiry;  and  the  fact  is,  and  such  was  the  plaintifls*  argu^ 
ment  on  the  trial,  that  Mr  Stockton  repudiated  the  settlement, 
satisfied  as  he  must  have  become  of  its  invalidity.  For  the 
poignancy  of  the  misdirection  is  that  it  was  a  complete  surprise: . 
the  fact  of  combination  or  participation  between  husband  and 
father  never  having  been  suggested  or  intimated  by  the  plain- 
tiffs' counsel  to  the  jury.  On  the  contrary,  their  argument 
was  that  far  from  combining,  Mr  Stockton  revolted  at  the  set- 
tlement, and  refused  to  complete  it  *  This  argument  was 
drawn  from  the  incontrovertible  and  conclusive. facts,  that  it 
never  was  either  acknowledged  or  recorded  during  his  lifej  but 
remained  a  dead  letter  in  family  secret,  never  carried  into  exe- 
cution, owing  to  the  settlor's  acknowledgement  immediately 
after  the  marriage  that  he  was  unable  to  set  apart  the  forty 
thousand  dollars  stipulated  by  the  settlement  to  be  invested 
for  the  use  of  the  wife,  or  any  part  of  it,  being,  as  he  acknow- 
ledged, utterly  insolvent.  Thus  his  immense  debts,  large 
losses,  and  overwhelming  liabilities,  becoming  known  to  Mr 
Stockton  immediately  after  the  settlement  was  signed,  and  the 
marriage  took  place,  he  did  not  choose  to  involve  his  daughter 
and  himself  in  the  useless  odium  of  such  an  illegal  attempt  to 
deprive  creditors  of  their  property.  The  settlement  was  there«> 
fore  cast  away,  never  completed  while  Mr  Stockton  lived, 
never  acted  upon,  and  no  attempt  ever  made  to  realize  it,  till 
by  the  settlor  just  on  the  eve  of  his  confession  of  judgment  to 
the  plaintiff,  when  he  had  it  acknowledged  and  recorded.  All 
these  circumstances  the  plaintiff  had  a  right  to  submit  to  the 
jury  as  prdof  of  knowledge  or  notice,  to  be  inferred,  not  frcmi 
participation  in  the  fraud,  but  repudiation  of  it.  But  the  court 
instead  of  suffering  this  view  to  be  presented  to  the  jury  for 
their  determination,  frustrated  it  by  a  misdirection  as  to  com- 
l>ination,  which  left  the  jury  nothing  to  find  but  the  fact  of 
combination  or  a  verdict  for  the  defendant 
Even  in  the  definition  of  fraud  the  charge  misdirected  the 
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jury  by  a  reference  to  the  case  of  Nicol  v.  Conard,  4  Peteri, 
S96;  where  Judge  Wa^ngton's  attention  was  fixed  on  the 
instance  of  fraud  by  one  with  notice  to  another,  not  that  of 
fraud  by  two  or  more  which  is  defined  covin.  Co.  Litt.  S67,  h. 
defines  it  as  referred  to  by  Judge  Washington.  But  both  lit- ' 
tleton  in  the  text,  and  Coke  in  the  commentary,  put  instances 
of  individual  firaud  in  which  two  or  more  are  concerned,  aa 
contradistinguished  from  the  fraud  of  combination,  or  covin. 
So  does  Hardwicke  in  (he  case  of  Chesterfield  v.  Jansen,  S  Yes. 
'  Sen.  1 66. .  Bo  does  Mansfietd  in  the  case  of  Cadogan-v.  Eennet, 
Cowpb  43,  where  the  very  case  is  put  of  a  fraudulent  conveyance 
to  an  innocent  trustee.  Such  are  the  cases  of  Garland  v.  Rives 
and  Johnston  v.  Harvey  before  cited.  In  the  case  of  the  Post- 
master General  v.  Reeder,  4  Wash.  C.  C.  Rep.  68S,  Judge . 
Washington  explains  his  opinion  of  fraud  actual  and  construc- 
tive: and  in  the  case  of  Gilman  v.  The  North  American  Land 
Company,  1  Peter's  C.  C.  Rep.  464,  be  individuates  it'  The 
charge^  it  is  therefore  submitted,  annuls  the  whole  law  of 
notice  as  to  fraudulent  conveyaiices,  and  makes  *every  one  a 
fiiir  purchaser  who  is  not  a  participator  in  the  fraud ;  'bo  that  a 
yrik  or  father  have  only  to  remain  wilfully  ignorant  of  a  hus- 
band's fraud,  and  a  family  settlement  will  be  valid  of  property 
acquired  by  highway  robbery.  On  the  part  of  the  plaintifi^  it 
is  submitted  that  the  principle  of  law  is  to  be  found  well  ex- 
pressed in  the  carefril  language  of  the  sixth  section  of  the 
statute  of  Elizabeth,  that  entire  good  faith,  besides  a  valuable 
consideration,  are  indispensable  to  the  validity  of  every  mar- 
riage settlement 

Exception  was  also  taken  to  three  distinct  errors  alleged 
against  the  charge  as  follows: 

First  The  scittlement  •covenants  that  the  grantor  should 
furnish  the.house  in  a  suitable  manner.  As  he  proved  insol- 
ventand  unaUe  to  comply  with  the  other  terms  of  the  settle- 
ment, it  was  ^Knitended  that  five  thousand  dollars  was  a  fraud- 
ulent investment  in  furniture,  on  which  the  jury  were  to  pass 
their  verdict  The  court  ovem^dedthis  position,  would  not 
penbit  the  jury  to  pa«.  upon  it,  but  as^xuned  to  itself  th^  de-  * 
terminaticm  that  thelre  was  no  firaud.    TKa  case  of  .Gaiimimi 
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V.  Campion,  17  Yes.  S6S,  the  authority  of  which  has  been 
denied,  sanctions  this  position  of  the  pladntifls*  counsel,  and  is 
authority  a  fortiori  when  it  detehnines  against  a  fiamily  settle- 
ment. 

Secondly.  The  settlement  covenants  that  the  grantor  would 
in  the  space  of  a  year  place  the  sum  of  forty  thousand  doUais 
on  good  security  and  hand  over  the  evidences  thereof  to  the 
trustee:  which  covenaint  was  never  fulfilled.  But  several 
years  afterwards,  the  trustee  having  in  the  meanwhile  died 
without  the  acknowledgement  or  registry  of  the  conveyance; 
the  settlor,  on  the  eve  of  the  judgment  he  confessed  to  the 
plointifl^  passed  over  two  promissory  notes  to  the  trustee's  suc- 
cessor, in  part  performance  of  the  settlement,  as  it  was  said. 
For  the  plaintiff  it  was  contended  that  this  was  fraudulent,  and 
as  such  to  be  passed  upon  by  the  jury.  The  court  overruled 
this  position;  and  erroneously,  as  is  submitted,  assumed  to 
itself  to  determine  that  there  was  no  fraud  unless  the  settlor 
and  the  trustee  concurred  in  it. 

Thirdly.  The  deed  of  settlement  was  not  recorded  till  after 
the  plaintiffi*  ji^dgment;  in  which  case  the  act  of  assembly  of 
New  Jersey  is  explicit  that  the  conveyance  is  inoperative  es 
against  the  judgment.  Act  of  5th  June  1820,  Laws  of  New 
Jersey,  ed.  1821,  page  747.  Two  cases  have  been  determined 
in  Bouth  Carolina,  where  the  law  is  similar,  that  are  stronf^y 
in  point.  Ward  v.  Wilson,  \  Deasaus.  401.  Forrest  v.  War- 
rington, 2  Dessaus.  254.  The  statute  of  uses,  27  Elizabeth,  ch. 
10,  annexes  the  possession  to  the  use.  The  house  and  lot 
held  by  Mr  Stockton  in  trust  for  his  daughter  became  her  pro- 
perty by  the  express  terms  of  this  statute:  the  husband  by 
occupation  reduced  it  into  his  possession;  and  the  plaintiff^ 
judgment  binds  it  notwithstanding  the  marriage  settlement 
The  statute  is  positive  that  of  real  estate  held  for  her  use  the 
seisin  is  in  her.  4  Cruise,  Dig.  96  (ISS)  ;  419  (420),  tit  xL 
ch.  S,  s.  4,  5,  6.  The  charge  is  that  the  marriage  article  is 
not  a  conveyance,  but  an  executory  covenant ;  which  makes 
no  difference,  for  the  statute  ih  terms  comprehends  that  with 
all  similar  cases.  It  is  the  very  case  the  statute  ihtended  to 
provide  against. 
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Mr  Binney,  for  the  defendant  in  error. 

There  cannot  be  a  better  introduction  to  cne  defendant's 
arganaent,  than  a  reference  to  Carver  v.  Jackson,  4  Petersi  80, 
upon  the  sweeping  exceptions  to  the  charge  of  the  circuit  courC^ 
which  this  bill  of  exceptions  exhibits.  The  whole  charge  is  set 
omt,  and  the  whole  is  excepted  to,  the  recommendation  of  this 
court  to  the  cimtrary  notwithstanding;  and  the  proper  correctr 
m  of  the  practice  if  persisted  in,  would  seem  to  be,  to  disregard 
every  excepdcxi  which  any  possible  interpretation  of  the  charge 
can  obviate.  A  &ir  interpretation,  as  it  is  termed,  does  not 
belong  to  a  practice  which,  whatever  be  its  motive,  is  unjust  to 
the  court,  the  opposite  counsel,  and  the  cause.  Nothing,  how- 
ever, is  necessary  to  support  this  charge  but  the  apfdication  of 
eonunoh  rules. 

What  the  plaintiffii'  paper  book  calls  the  operpawermg  argu* 
ment  of  the  court  upon  the  facts,  is  not  a  ground  of  exception. 
Whether  the  opmion  of  the  court  was  right  or  v^ong,  it  did 
not  bind  the  jury.  It  may  be  difficult  in  some  cases,  and  it 
was  impossiUe  in  this,  to  say  any  thing  about  the  facts,  with- 
out an  overpowering  argument  against  the  plaintiffi*  claim.  So 
fu  as  that  claim  asserted  any  intentional  wrong  in  any  one  of 
the  parties  to  the  settlement,  it  was  wholly  without  foundation 
or  cdonr.  *  The  naked  question  predented  by  the  case,  if  ques* 
tioii  it  was^  was  whether  an  antenuptial  marriage  settlement, 
a  settlement  in  consideration  of  marriage,  without  the  least 
suspicion  by  die  intended  wife  or  her  trustee  of  either  insol- 
vency or  debt  on  the  part  of  the  intended  husband,  was  good 
against  creditors.  The  facts  exhibit  nothing  to  vary  the  terms 
of  this  question.  In  the  autumn  of  1825  the  defendant  was 
worth  from  eighty  to  ninety  thousand  dollars,  wittiout  any 
debt,  and  without  any  responsibility,  except  for  a  respondentia 
contract,  which  resulted  in  no  loss.  In  September  he  made 
proposals  of  marriage  and  of  settlement^  atid  was  accepted. 
On  the  19th  of  December  the  articles  in  question  were  executed, 
after  a  statement  of  his  property,  set  forth  in  the  bill  of  excep- 
tiOM.  The  marriage  soon  afterwards  took  place.  The  de^ 
fendant  then  completed  the  house  upon  Mr  Stockton's  lo^  at 
a  cost  of  ab6ut  twelve  thousand  doUars,  and  furnished  it  at  a 
cost  of  about  four^thousaiid  dollara,  and  in  1829  he  handed  to 
VoL.Vn.— 2Y  ' 
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the  trustee  five  thousand  ddlan  of  good,  and  four  thousand 
five. hundred  dollars  of  doubtful  property,  on  account  of  the 
marriage  settlement;  and  this  is  all  that  it  has  produced.    The 
plamtiffi*. demand,  and  the  only  demand  in  existence  against 
the  defendant,  except  a  loan  for  personal  expenses  during  bis 
embarrassments,  aroise  out  of  a  contact  in  Canton,  of  the  Std 
November  1825.    It  was  a  loan  ot  sixty-three  thousand  dol- 
lan^  made  upon  a  pledge  of  all  the  merchandise  which  that 
sum  purchased  in  Canton,  and  twenty-three  thousand  doUais 
more,  with  the  additional  benefit  of  coming  freight  ftee  to  the 
United  States,  the  intended  market  of  the  investment    The 
loan  was  made  without  the  knowledge,  and  against  the  expeo> 
tation  of  the  defendant,  but  in  virtue  of  a  power  left  behind 
him  to  meet  the  contingency,  which  occurred,  of  his  fisither'a 
ships  requiring  fimds  to  fill  them^up;  and  the  commercial  dis- 
asters of  the  season  not  only  absorbed  the  entire  pledge,  but 
1^  the  defendant  a  debtor  to  the  extent  of  the  judgment  in 
the  circuit  court.    The  peculiar  feature  of  this  debt  is  there- 
fore, that  it  is  the  reMuium  of  a  mortgage  debt,  afleir  an  original 
(Aedge  of  the  entire  investment  of  the  money  and  a  third  more, 
and  the  specific  transaction  moreover  unknown  to  the  debtor 
at  the  time,  and  of  course  to  the  intended  wife.    What  eflbci 
such  a  debt  would  have  upon  a  pOBhuuptUU  settlement,  is  a 
questioQ  that  does  not  arise  here.    It  would  be  a  stronger  case 
for  such  a  settlement,  than  has  ever  been  held  to  be  insufllGient. 
The  statute  IS  Elizabeth  does  not  avoid  any  settlement 
as  soltmfory,  but  only  as  Jra/udulent.    •ictwU  fraud  in  such  a 
case  could  not  be  suggested  upon  the  evidence;  and  if  the  law 
would  jpreni9ie  it,  it  must  do  so  in  every  imaginable  case  in 
which  the  settled  property  becomes  necessary,  by  subsequent 
disaster,  to  pay  the  husband's  previous  debts.    This  iv<q[X)siti<m 
does  not  appear  to  be  warranted  bythe  books.    The  present  is, 
however,  an  mUemipHal  settlement,  upon  the  valuable  consi- 
deration of  marriage,  the  very  highest  consideration,  as  it  is  tn 
ciie  instance  said,  that  is  known  to  the  law.    i  Eq.  Ca.  Abr. 
£65.    |t  is  talid  against  purchasers  as  well  as  ^rsdifors^  pur- 
chasers even  without  no0c^  vnless  they  have  ga^  th*  legal 
f»tllt^;  fof  tlM^  wife  i$  a  purchaser,  and  has  oqufi  efpiHj- 
r^  118,  m;  Roberts  on  FhumL  Gm.  IPIt  tW;  Iter! 
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Dell  V.  Peacock,,  2  Roll  Rep.  105;  Bir  Ralph  Bovy'B  case^  1 
Yentr.  194;  Douglaas  v.  Ward,  1  Cases  in  CbaD.  99;  Ex  parte 
Marsh,  1  Atk.  168;  Brown  y.  Jones,  1  Atk.  190;  North  t. 
Ansell,  2  P.  Wms.  618;  Wheler  v.  Caryl,  Ambl.  Itl ;  Brown 
T.  Carter,  5  Yes.  Jun.  878;  Doe  v.  Routledge,  Cowp.  712; 
Nairoe  v.  Prowse,  6  Yes.  Jun.  752;  East  India  Company  t. 
Clavel,  S  Bac.  Abr.  315,  Fraud. 

Being  such  a  consideration,  the  statute  1 S  Eliz.  expressly 
excepts  it  from  its  operation.  It  excepts  deeds  upon  valuable 
consideration,  even  fraudulently  intended  by  the  grantor  to 
defeat  his  creditors,  unless  the  grantee  has  notice  or  knowledge 
0f  such  covin.  The  intended  wife,  and  not  merely  her  trustee, 
must  have  notice  or  knowledge  that  the  bounty  of  the  husband 
IS  intended  as  a  fraud  upon  his  creditors.  Nothing  short  of 
this  will  answer.  The  fraud  and  the  intended  fraud,  withoul 
such  notice,  are  nothing  more  than  in  the  case  of  an  ordinary 
sale.  Barrow  V.  Barrow,  2  Dick.  504;  Champion  v.  CoiUm, 
17  Yes.  263;  Tunno  v.  Trevisan^  2  Desaus.  264;  Preble  v. 
B<^urst,  1  Swanst  319. 

The  plaintifly  counsel,  while  he  impugned  the  docttine 
in  the  circuit  court,  admits  it  here,  and  objects  to  the  charge 
because  it  goes  further.  He  understands  the  judge  to  have 
charged  that  something  more  is  necessary  than  notice  of 
the  intended  fraud;  that  there  must  be  combination,  concur* 
rence,  confederacy,  preconcert  Supposing  this  not  to  have 
bc^  explained  or  qualified,  it  means  nothing  more  than  what 
must  exist  in  every  such  case  as  the  plaintiff  alleged  this  to  be, 
onci  namely,  in  which  notice,  if  brought  home  at  all,  was  so 
to  a  party  wit&  whom  a  previous  negotiation  was  made  for  the 
deed,  and  who,  in  consummation  of  the  treaty,  accepted  the 
deed.  |n  such  a  case,  all  parties  are  actors  in  the  fraud.  The 
fraud  is  perpetrated  with  the  aid  of  a  party  conscious  of  it,  and 
assisting  at  its  birth.  If  A.  makes  a  freiudulent  deed  to  B., 
C.  may  know  of  it,  without  combining  or  concurring;  but  if  B. 
has  notice  of  the  fraud.  bef<^  and  at  the  time  of  accepting  the 
deed,  he  is  guilty  of  combinatiaD,  concurrence,  confederacy  and 
preconcart  witb  the  grantor.  There  is  unity  of  action  And 
design  in  both.    The  statute,  in  such  a  case,  punishes  the 
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grantee  by  a  penalty.     Thisy/coniequently,  was  good  law' in 
Inference  to  the  case,  as  the  plaintiff  himself  stated  it 

But  the  court  did  not  say  that  something  mart  than  noHee  was 
necessary.  They  simply  stated  what  in  every  such  case  notice 
to  the  grantee  must  amouiit  to.  This  meaning  is  obvious  from 
many  parts  of  the  charge,  and  particularly  from  the  conduding 
summary,  in  which  the  instruction  is  given  to  the  jury..  ^  A 
settlement  made  before  marriage,  makes  the  intended  wife  a 
purchaser.  If  agreed  to  be  made,  she  is  a  creditor,  and  pro* 
tectedin  the  enjojnnent  of  the  thing  settled,  and  entitled  to 
the  means  of  enforcing  what  is  executory,  if  the  transaction 
was  bona  fide,  and  without  notice  of  fraud.**  The  facts  of  fraud 
in  the  husband,  and  notice  to  the  wife,  were  left  to  the  jury. 
The  doctrine  of  the  court  was,  that  both  must  be  shown  by  the 
plaintiff;  and  if  this  is  right,  the  main  exception  fails.  . 

The  main  points  adhered  to  in  this  court  by  the  learned 
counsel,  admit  of  short  answers. 

1.  The  paper  book  misstates  the  charge  as  to  the  furniture. 
The  bill  of  exceptions  must  be  the  guide.  It  shows  the  plain- 
tsJBEb*  prayer  to  have  been  for  an  instruction  that  the  expendi- 
ture of  five  thousand  dollars  in  furnishing  the  house  was  per  se. 
fraudulent,  which  the  court  refused.  There  is  no  such  propo- 
sition in  law,  as  that  a  covenant  *^  to  furnish  a  hou^e  m  a  tui^ 
dbU  manner^  as  the  husband  shall  judge  fit  and  proper,"  which 
is  the  lang^ge  of  the  covenant,  or  an  actual  expenditure  ^ 
the  extent  of  five  thousand  dollars,  is  per  se  fraudulent  There 
must  be  other  circumstances.  These  were  marriage  articles, 
rather  than  a  consummate  settlement,  and  chancery  will  so 
mould  and  control  them  as  to  effectuate  the  intention,  annul- 
ling the  excess  of  the  execution  beyond  what  was  lawfully  in- 
tended. Atherley,  92,  106, 121.  It  is  a  strong  proposition 
to  assert,  that  an  unsuitable  expenditure  by  the  husband,  con- 
trary to  the  express  language  of  his  covenant,  shall  defeat  the, 
wife's  settlement  for  any  thing  more  than  the  excess^  whea 
that  is  made  out  by  evidence.  The  court  expressed  an  opinion 
that  the  expenditure  might  be  bad  for  the  excess  when  sho[wn» 
and  were  right  in  refusing  to  say  that  a  given  expentliture  was^^ 
per  se,  a  fraud. 
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t.  The  deliverjr  of  notes  to  the  tnietee,  upon  the  eve  of  the 
plaintify  judgment,  wae  good,  if  the  settlement  was  so.  The 
'trustee  was  a  creditor  to  a  much  larger  amount,  and  the  debtor 
had  a  right  to  prefer  him.  The  court  were  right  in  saying 
that  the  payment  or  deUvery  was  good,  unless  made  by  the 
defendant  with  the  intention  of  covering  the  property  under 
pretence  of  the  articles,  and  so  accepted  by  the  trustee. 

S.  The  New  Jersey  statute  of  5th  June  18S0,  is  wholly 
misconceived,  or  rather  its  eflect.  If  the  deed  is  void  by  reason 
q(  the  non-registry,  the  real  estate,  upon  which  alone  the 
statute  hfts  any  bearing,  remains  the  property  of  R.  Stockton, 
and  is  liable  to  his  creditors.  The  creditors  of  the  grantor,  and 
not  the  grantee,  are  the  creditors  meant  by  the  statute.  It  is 
difficult  to  sustain  the  exception,  that  the  judgment  against 
Thompson  is  to  prevail  over  the  settlement  and  defeat  it,  when 
it  is  only  by  the  validity  of  the  settlement  that  Thompson  can 
have  any  thing  in  the  land  for  the  judgment  to  affect.  It  is  a 
further  mistake  to  suppose  that  any  use  in  the  real  estate,  in  the 
settlement,  was  executed  by  the  statute  in  the  defendant  The 
legal  estate  was  intended  to  remain  in  R.  Stockton,  for  the 
performance  of  the  trusts.  They  could  not  be  performed  with- 
out it.  He  was, in  certain  events  to  lease,  to  receive  the 
rents,  to  convey.  The  execution  of  a  use  in, the  defendant, 
would  have  been  contrary  to  the  whole  scope  of  the  articles^  and 
therefore  it  is  not  executed.  1  Saunders  on  Uses,  246,  206, 
JM>8,  and  the  authorities  there  cited;  1  Shep.  Touch.  505. 

But  if  executed  in  the  defendant  as  to  the  legal  estate,  it 
could  not  have  altered  the  case,  as  he  would  have  thereby 
become  a  trustee  for  the  purposes  of  thb  settlement;  and,  con- 
sequently, for  the  separate  use  of  his  wife  and  her  childreiL 

Mr  Justice  Stort  delivered  the  opinion  of  the  Court 
This  is  a  writ  of  error  to  the  circuit  court  for  the  district  of 
Peimsylvania.  The  original  action  was  a  feigned  issue  be- 
tween the  plaintifis,  who  are  creditors,  and  the  defendant,  to 
try  the  question,  whether  he  is  able  to  pay  the  debt  due  to 
them;  and  this  depends  upon  the  validity  of  certain  articles  of 
settlement,  made  in  contemplation  of  a  marriage  between  the 
defendant  and  Miss  Annis  Stockton,  daughter  of  the  late  Rich- 
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ftrd  Stockton,  Esq.  stated  in  the  case.  The  verdict  in  the  court 
below  was  for  the  defendant;  and  judgment  having  been  ren*- 
dered  thereon  accordingly,  the  present  writ  of  enor  is  brought 
to  revise  that  judgment,  upon  a  bill  of  exceptions  taken  to  the 
charge  of  the  court  at  the  trial. 

The  whole  charge  of  the  court  is  spread  upon  the  record 
(a  practice  which  this  court  have  uniformly  discountenanced^ 
and  which,  we  trust,  a  rule  made  at  the  last  term  will  e^c- 
tually  suppress) ;  and  the  question  now  is,  whether  that  charge 
contains  any  erroneous  statement  of  the  law;  for  as  to  the 
comments  of  the  court  upon  the  evidence,  it  is  almost  unne- 
cessary to  say,  after  what  was  said  by  this  court  in  Carver  v. 
Jackson,  4  Peters's  Reports,  80,  81,  that  we  have  nothing  to 
do  with  them.  In  examining  the  charge  for  the  purpose  of 
ascertaining  its  correctness  in  point  of  law,  the  whole  scope 
and  bearing  of  it  must  be  taken  together.  It  is  wholly  inad- 
missible to  take  up  single  and  detached  passages^  and  to  decide 
upon  them  without  attending  to  the  context,  or  without  incor- 
porating such  qualifications  and  explanations  as  naturally  flow 
from  the  language  of  other  parts  of  the  charge.  In  short,  we 
are  to  construe  the  whole  as  it  must  have  been  understood, 
both  by  the  court  and  the  jury,  at  the  time  when  it  was  de- 
livered. 

The  material  fsicts  are  as  follows:  The  plaintiflb  and  the 
defendant  were  resident  merchants  in  China;  and  the  defend- 
ant  left  it  in  March  1825  to  visit  America.  In  the  summer  of 
that  year  he  paid  his  addresses  to  Miss  Stockton,  then  resident 
with  her  father  in  New  Jersey,  by  whom  his  addresses  were 
accepted;  and  in  contemplation  of  marriage  on  the  19th  of 
December  of  the  same  year  the  articles  of  marriage  settlement 
referred  to  were  executed.  They  purport  to  be  articles  of 
agreement  and  covenant  between  the  defendant  of  the  first 
part.  Miss  Annis  Stockton  of  the  second  part,  and  Richard 
Stockton,  fsLther  and  trustee  of  Miss  Stockton,  of  the  third  i>art 
By  these  articles,  after  reciting  the  intended  marriage,  and 
that  Richard  Stockton,  the  father,  had  promised  to  give  a  cer- 
tain lot  of  land  (described  in  the  articles)  to  his  daughter,  upon 
which  the  defendant,  Thompson,  had  begun  to  build  a  house, 
it  is  stated  that  R.  Stockton  covenants,  in  conmderation  of  the 
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■aid  nuurmge,  and  hia  love  and  aflfo^tion  for  hia  daughter,  that 
from  the  time  of  the  marriage  he  will  Btand  seiied  of  the  lot 
aad  premiaea  in  tniat  to  permit  the  defendant  and  Annia  hia 
wife  to  Uve  in  and  occupy  the  same;  and  if  they  do  not  think 
proper  bo  to  do^  then  to  let  out  the  premisea  on  leaae,  and  re- 
ceive the  rente  and  [vofita  and  pay  over  the  same  to  the  said 
Annia  during  the  jdnt  lives  of  herself  and  her  huaband  (the 
defendant) ;  if  the  defendant  should  survive  his  said  wife  and 
have  issue  by  her,  then  in  trust  to  permit  him  during  his  life 
to  inhabit  and  occupy  the  premises,  if  he  should  elect  so  to  do^ 
and  to  pay  over  the  rents  and  profits  to  him  for  the  support  of 
himself  and  his  family,  without  his  (the  defendant's)  being 
accountable  theref<Nr;  and  after  his  death,  in  trust  for  the 
child  or  children  of  the  marriage  in  eqi)al  shares  as  tenants  in 
common;  and  if  no  children,  then  upon  the  death  of  either  the 
huaband  or  the  wife,  to  convey  the  premises  to  the  survivor  in 
fee  simple.  By  the  same  instrument  the  defendant  covenant^ 
that  if  the  marriage  should  take  efiect,  and  in  consideration 
thereof  he  will,  with  all  convenient  speed,  build  and  furnish 
the  house  in  a  suitable  manner,  as  he  shall  judge  fit  and  pro- 
per, and  that  the  erections,  improvements  and  furniture  shaH 
be  subject  to  and  included  in  the  trusts.  And  further,  that  he 
will,  in  the  space  of  a  year  from  the  marriage,  place-  out  at 
good  security,  in  stock  or  otherwise,  the  sum  of  forty  thousand 
dollars,  and  hand  over  and  assign*  the  evidences  thereof  to  the 
trustee,  who  shall  hold  the  same  in  trust  to  receive  the  interest, 
profits  and  dividends  thereof  for  the  wife,  during  the  joint  lives 
of  herself  and  her  husband.  And  if  she  should  die  before  her 
husband,  and  there  should  be  issue  of  the  marria|[e,  then  in 
trust  to  receive  the  interest,  profits  and  dividends,  and  pay  the 
same  to  the  husband  during  his  life,  for  the  support  and  main- 
tenance of  himself  and  children,  without  any  accoimt,  and 
after  his  death,  in  trust  for  the  children  of  the  marriage.  A 
similar  provision  is  made  in  case  of  the  survivorship  of  the  wife ; 
and  if  no  children,  then  the  trustee  is  to  assign  and  deliver  the 
securities  and  moneys  r^naining  due  to  the  survivor,  to  his  or 
hero¥muse. 

fSuch  are  the  most  materifd  clauses  of  the  marriage  articles. 
Beftire  the  execution  of  them,  the  defendant  made  out  a  wriu 
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ten  Statement  of  his  pecuniary  circumstances,  in  which  he 
states  that  he  owes  no  personal  debts  except  to  a  small  amount, 
in  the  common  course  of  business;  that  he  is  surely  for  his 
fitther  in  a  bottomry  bond  to  Messrs  Schott  and  Lippincott,  in  the 
penal  sum  of  two  hundred  thousand  dollars,  upon  which  there 
was  a  {dedge  of  goods,  supposed  to  be  sufficient  to  discharge 
the  bond;  and  if  any  loss  should  accrue,  it  could  not  be  more 
than  twenty  thousand  dollars,  and  that  he  considered  himself 
worth  that  amount,  if  not  more,  in  addition  to  the  sum  pro- 
posed to  be  settled. 

From  the  testimony  in  the  case,  which  is  .stated  in  the 
charge,  it  appears  that  the  marriage  was  consummated;  that 
the  defendant  built  the  house  on  the  lot  mentioned  in  the  arti- 
cles at  an  expense  of  thirteen  thousand  dollars,  and  furmshed 
it  at  the  expense  of  five  thousand  dollars,  but  invested  no  part 
of  the  forty  thousand  dollars  during-  the  life  of  the  trustee.  It 
also  appears,  that  at  the  time  of  executing  the  articles,  he  was 
worth  about  eighty  or  ninety  thousand  dollars  in  money  and 
personal  property;  that  his  agent  in  China,  in  November  and 
December  1825,  borrowed  of  the  plaintiffii  sixty-three  thousand 
doUars  on  the  pledge  and  security  of  property  of  the  invoice 
value  of  eighty-six  thousand  dollars  and  upwards,  on  the 
credit  of  the  defendant,  but  entirely  for  the  use  of  the  defend- 
ant's father,  in  order  to  complete  the  cargoes  of  his  ships,  then 
at  Canton  short  of  funds.  The  property  arrived  at  a  loong 
market,  and  the  debt  now  due  to  the  plaintiA  by  the  defend- 
ant, grew  out  of  their  transactions,  his  father  having  failed  on 
the  19th  of  November  1825;  but  the  enstence  of  the  loan  con- 
tracted with  the  plaintiffi,  was  not  known  to  the  defendant 
(though  fully  authorized  to  be  made,  if  necessary)  \mtil  the 
q>ring  of  1826. 

The  marriage  articles  were  never  recorded  in  New  Jersey, 
where  the  land  lies,  until  May  1830,  after  the  death  of  the 
trustee.  In  September  1829,  shortly  before  the  plaintifls  ob- 
tained a  judgment  for  either  debt  against  the  defendant,  the 
defendant  delivered  over  to  captain  Robert  Stockton,  the  son 
of  the  trustee,  who  succeeded  him  in  the  trust,  securities  to  the 
amount  of  nine  thousand  five  hundred  dollars  on  account  of 
the  sum  to  be  invested  pursuant  to  the  marriage  articles. 
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Suc^  are  the  material  facts  which  appeared  at  the  trial;  and 
the  question  was,  whether,  under  all  the  circumstances,  the 
marriage  articles  were  void  as  a  fraud  upon  creditors.  With 
reference  to  this  point,  the  learned  judge  who  delivered  the 
charge  to  the  jury,  made,  among  others,  the  following  remarks. 
*^  To  taint  a  transaction  with  fraud,  both  parties  must  concur 
in  the  illegal  design.  It  is  not  enough  to  prove  fraud  in  the 
debtor.  He  may  lawfully  sell  his  property,  with  the  direct 
intention  of  defrauding  his  creditors,  or  prefer  one  creditor  to 
another.  But,  unless  the  purchaser  or  preferred  creditor  re- 
ceives the  property  with  the  same  fraudulent  design,  the  con- 
tract is  vaUd  against  other  creditors  or  purchasers,  who  may  be 
injured  by  the  transaction.''  **  Before  you  can  pronounce  this 
marriage  agreement  void  and  inoperative  on  the  ground  of 
actual  fraud,  you  must  be  satisfied,  not  only  that  the  defendant 
made  it  with  design  to  defraud  his  creditors,  but  also  that  Mrs 
Thompson,  and  her  father  and  trustee,  Mr  Richard  Stockton, 
participated  and  concurred  in  the  fraud  intended.  If  they 
were  innocent  of  the  combination,  it  would  be  liarsh  and  cruel 
in  the  extreme  to  visit  on  her  the  serious  consequences  of  her 
intended  husband's  acts,  and  as  inconsistent  with  law  as  jus- 
tice." "  The  deeds,  gifts,  grants  or  other  contracts,  which 
the  law  avoids,  are  those  made  with  intent  to  defraud,  hinder, 
delay  or  injure  creditors;  and  in  order  to  avoid  them,  both  the 
party  giving  and  the  party  receiving  must  participate  in  the 
fraud."  «  The  words  of  the  law  (the  statute  of  13  Elizabeth, 
ch.  5),  require  that  both  parties  must  concur  in  the  fraud  in 
order  to  bring  the  same  within  the  provisions."    . 

Nothing  can  be  clearer,  both  upon  principle  and  authority, 
than  the  doctrine,  that  to  make  an  antenuptial  settlement 
void,  as  a  fraud  upon  creditors,  it  is  necessary  that  both  parties 
should  concur  in,  or  have  'cognizance  of  the  intended  fraud. 
If  the  settler  alone  intend  a  fraud,  and  the  other  party  have  no 
notice  of  it,  but  is  innocent  of  it,  she  is  not,  and  cannot  be 
affected  by  it.  Marriage,  in  contemplation  of  the  law,  is  not 
only  a  valuable  consideration  to  support  such  a  settlement,  but 
18  a  consideration  of  the  highest  value ;  and  from  motives  of 
the  soundest  policy  is  upheld  with  a  steady  resolution.  The 
Vol.  VIL— 2  Z 
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hustNuid  and  wife,  parties  to  such  a  contract,  are  therefore 
deemed  in  the  highest  sense  purchasers  for  a  valuable  consi- 
deration; and  so  that  it  is  bona  fide,  and  without  notice  of 
fraud,  brought  home  to  both  sides,  it  becomes  unimpeachable 
by  creditors;  Fraud  may  be  imputable  to  the  parties,  either 
by  direct  co-<^ration  in  the  original  design  at  the  time  of  its 
concoction,  or  by  constructive  co-operation  from  notice  of  it, 
and  canying  the  design,  after  such  notice,  into  execution. 

The  argument  at  the  bar  admits  these  principles  to  be  incon- 
trovertible. But  it  is  supposed  by  the  counsel  for  the  plaiutifis 
in  error,  that  the  charge  contains  a  different  and  broader  doc- 
trine; that  it  requires  active  co-operation,  pre-concert  and  par- 
ticipation in  the  original  design  of  fraud;  and  that  notice  of  it 
is  not  sufficient  to  avoid  the  settlement,  although  all  the  par- 
ties, after  such  notice,  proceed  to  execute  it. 

It  iqppears  to  us  that  this  is  an  entirely  erroneous  view  of  the 
scope  and  reasoning  of  the  charge,  even  in  the  passages  above 
cited.  But  taking  them  in  connexion  with  other  passage^  in 
the  same  charge,  it  is  beyond  doubt  that  no  such  distinction 
was  in  the  mind  of  the  court,  or  was  in  fact  uttered  to  the  jury. 
The  language  of  the  charge  has  reference  to  the  actual  posture 
of  the  case  before  the  court,  and  not  to  any  other  possible  state 
of  facts.  The  case  was  not  of  a  settlement  already  made  and 
executed  by  the  settler  alone,  with  a  fraudulent  intent,  to 
which  settlement  the  wife  or  her  tnistee  were  not  contemplated 
to  be  executing  parties,  and  which  was,  after  notice  of  the 
intent,  accepted  by  them;  in  which  the  effect  of  notice  might 
have  been  the  very  hinge  of  the  cause.  But  the  case  was  of 
marriage  articles  ni^ni  to  be  executed  by  all  the  parties  upon 
negotiationis  then  had  between  them  for  that  purpose;  and  of 
course,  if  there  was  a  fraudulent  design,  known  to  all  the  par- 
ties at  the  time,  the  very  execution  of  the  articles  made  them 
all  equally  participators,  and  parties  to  the  fraud.  It  necessa- 
rily involved  combination,  and  participation,  and  pre-concert. 
It  was  to  this  posture  of  facts  that  the  reasoning  of  the  charge 
was  ^dressed ;  and  it  met  and  stated  the  law  truly,  as  appli- 
cable to  them.  Notice  under  such  circumstances,  necessarily 
included  participation  in  the  fraud.  It  was  not  possible  that 
the  wife  and  her  trustee,  with  notice  of  an  intended  fraud  on 
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the  part  of  her  husband,  could  execute  the  instrument  without 
being,  in  the  sense  of  the  law,  participes  delicti. 

But  the  charge  does,  in  various  other  passages,  distinctly 
pcxnt  out  to  the  jury  the  yery  ddctrine  which  the  jdaintifls  in 
error  assume  as  the  basis  of  their  argximent,  and  for  which 
they  contend.  Thus,  in  commenting  upon  the  different  classes 
of  Gonveyaoces,  to  which  the  statute  of  13  Elizabeth  is  appli- 
cable, it  is  observed,  that  all  conveyances  are  valid  and  ex- 
cepted, which  are  **  for  a  valuable  consideration,  in  good  faith» 
without  notice  by  the  person  receiving  the  conveyance  of  any 
fraud,  covin  or  collusion  by  the  grantor  to  defraud  his  credi- 
tors." Agi^ir  **  the  consideration  being  valuable,  if  the  con- 
tract, whether  executed  or  executory,  is  made  in  good  faith, 
with  one  having  no  notice  or  knowledge  of  any  fraud,  covin  or 
collusion  to  defraud  creditors,  performance  may  be  enforced  or 
voluntarily  made,  and  the  contract  carried  into  execution  at 
any  time,  either  in  the  whole  or  in  part,  as  is  in  the  power  of 
the  party."  Again,  *^it  is  the  opinion  of  the  couit,  that  the 
evidence  in  this  case  brings  the  marriage  contract  vrithin  the 
dixth  section  of  the  law  (the  act  of  13  Elizabeth),  excepting  it 
from  the  operation  of  the  first  section;  unless  you  shall  find 
that  it  was  made,  not  bona  fide,  oi;  with  notice  or  knowledge 
of  a  fraud  in  John  R.  Thompson  in  entering  into  it,  brought 
home  to  his  intended  wife,  and  that  Thompson  actually  entered 
into  it  with  such  fraudulent,  covinous  and  collusive  intention." 
And,  without  dwelling  on  other  passages  equally  expressive,  it 
is  added  in  the  very  close  of  the  charge,  *^  we  conclude,  then, 
with  instructing  you,  that  a  settlement  made  before  marriage, 
makes  the  intended  wife  a  purchaser  for  a  valuable  considera- 
tion; if  agreed  to  be  made,  she  is  a  creditor,  and  protected  in 
the  enjojrment  of  the  thing  settled,  and  entitled  to  the  means 
of  enforcing  what  is  executory,  if  the  transaction  was  bona  fide 
and  without  notice  or  fraud."  That  these  directions  are  cor- 
rect in  point  of  law,  cannot  admit  of  doubt;  and  that  they 
cover  the  whole  ground  asserted  in  the  argument  for  the  plain- 
tiff, seems  equally  undeniable.  We  may  then  dismiss  any 
further  conmientary  on  this  part  of  the  case. 

The  next  objection  is,  to  the  charge  of  the  court  in  regard  to 
the  furniture.     The  court  were  requested  to  charge  the  jury 
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that  the  expenditure  of  five  thousand  dollars  in  furnishing  the 
house  was,  per  se,  fraudulent  The  court  refused  so  to  do, 
stating,  **  that  furniture  is  part  of  the  nmrriage  contract,  to  be 
provided  by  Thompson,  in  a  suitable  manner,  as  he  should 
think  fit.  He  had  a  discretion  which  he  might  exercise  in  a 
reasonable  manner,  according  to  their  station  and  associations 
in  life,  proportioned  to  the  kind  of  house  and  extent  of  income; 
the  trustee  or  wife  could  not,  in  law  or  equity,  compel  Thomp- 
son to  furnish  it  extmvagantly,  or  at  useless  and  wanton  ex- 
pense ;  and  if  he  should  do  it  voluntarily,  it  would  not  be  within 
the  true  spirit  and  meaning  of  the  marriage  articles,  and  might 
be  deemed  a  legal  fraud  on  creditors  as  to  the  excess.  But 
before  we  can  say  that  it  is  a  fraud  in  law  to  expend  five  thou- 
sand dollars  in  furnishing  a  house  costing  thirteen  thousand 
dollars,  and  the  establishment  to  be  supported  by  the  income 
of  an  investment  of  forty  thousand  dollars  in  productive  funds ; 
we  must  be  satisfied  that  it  is,  at  the  first  blush,  an  extrava- 
gant and  unwarranted  expenditure  under  all  the  circumstances 
in  evidence,  and  to  an  extent  indicating  some  fraudulent  or 
other  motive  unconnected  with  the  fair  execution  of  the  con- 
tract, of  which  we  are  not  satisfied.'' 

It  is  difficult  to  perceive  any  error  in  this  direction ;  and  it  was 
going  quite  as  far  in  favour  of  the  plaintiffs  in  error  as  the  law 
would  warrant ;  for  the  change  of  circumstances  of  the  defend- 
ant made  no  difference  in  his  obligations  to  perform  the  stipula- 
tions of  the  marriage  articles.  The  court  might  well  have 
refused  to  give  the  instruction  without  any  explanation,  for  it 
was  asking  them  to  decide,  as  matter  of  law,  what  was  clearly 
matter  of  fact.  The  argument  at  the  bar  has  indeed  insisted 
that  the  court  misunderstood  the  object  and  request  of  the 
counsel;  but  there  is  no  evidence  of  that  on  the  record,  and 
certainly  it  is  not  to  be  presumed. 

The  next  objection  is  to  the  charge  of  the  court  respecting 
the  delivery  of  the  notes  to  Captain  Robert  Stockton,  in  Sep- 
tember 1829.  The  court  were  requested  to  charge  the  jury, 
that  the  delivery  of  these  notes  to  Captain  Stockton  was  a  fraud. 
The  court  directed  the  jury  that  ^'  if  it  was  done  in  order  to 
comply,  in  part,  with  the  agreement,  it  was  not  so.  If  it  was 
colourable,  made  with  the  intention  of  covering  and  conceal- 
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ing  80  much,  under  pretence  of  the  marriage  articles,  for 
Thompson's  use,  and  so  received  by  the  trustee,  it  was  legally 
fraudulent  as  to  creditors;  but  if  delivered  with  such  intention, 
and  not  so  accepted,  then  Ciqptain  Stockton  might  not  only 
fiiirly  apply  it  to  the  trust  Amd,  but  was  bound  so  to  do. 
Though  it  may  have  been  done  on  the  eve  of  the  judgment 
confessed  in  New  Jersey,  that  would  make  no  difference;  it 
being  to  carry  into  effect  the  agreement  of  December  1825." 

We  cannot  perceive  any  error  in  this  part  of  the  charge.  The 
wife  became  a  purchaser  and  creditor  of  her  husband,  in  virtue 
of  the  marriage  articles ;  and  if  the  delivery  of  the  notes  was 
made  in  part  performance  of  these  articles,  bona  fide,  and  with- 
out fraud,  it  was  a  discharge  of  a  moral  as  well  as  of  a  legal 
duty.  Among  creditors  equally  meritorious,  a  debtor  may 
conscientiously  prefer  one  to  another;  and  it  can  make  no 
difference  that  the  preferred  creditor  is  his  wife. 

The  remaining  objection  is,  that  tlie  marriage  articles  are 
inoperative  and  void,  not  having  been  recorded  within  the  time 
prescribed  by  the  laws  of  New  Jersey  for  the  registration  of 
conveyances.  To  this  objection  several  answers  may  be  given, 
each  of  which  is  equally  conclusive  against  the  plaintiffii  in 
error.  In  the  first  place,  marriage  articles  or  settlements,  as 
such,  are  not  required  by  the  laws  ot  New  Jersey  to  be  recorded 
at  all,  but  only  conveyances  of  real  estate;  and  as  to  convey- 
ances of  real  estate,  the  omission  to  record  them,  avoids  them 
only  as  to  purchasers  and  creditors,  leaving  them  in  full  force 
between  the  parties.  This  is  the  express  provision  of  the  statute 
of  New  Jersey  of  1820(a) :  so  that,  notwithstanding  the  non- 
registration, the  articles  were  good  between  the  parties.  JEn 
the  next  place,  af  to  the  personal  estate,  covenanted  on  the 
part  of  the  defendant  to  bft  settled  on  his  vrife,  whether  furni- 
ture or  money,  it  is  clear  that  the  non-registration  of  the  arti- 
cles could  produce  no  effect  whatever.  If  the  conveyance  was 
firee  of  firaud,  it  was  as  to  the  personal  estate  completely  valid, 
even  against  creditors.  In  the  next  place,  as  to  the  real  estate 
covered  by  the  articles^  whether  these  articles  are  treated  as  an 
actual  conveyance,  or  as  an  executory  contract,  it  is  clear,  that 


(a)  See  the  aet  of  1830.    Laws  of  New  Jeitej,  editioii  of  1831,  p^  747 
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except  as  to  the  creditors  of  the  grantor,  Blr  Stockton,  they 
were  completely  validy  and  operative.  Viewed  as  a  convey- 
ance, or  as  a  contract  for  a  conveyance,  the  husband  could  not, 
consistently  with  the  avowed  trusts,  take  any  legal  estate  or 
executed  use  in  the  real  estate.  The  grantor  necessarily  re- 
mained the  legal  owner,  in  order  to  effectuate  the  trusts  of  the 
settlement;  and  the  husbapd  could  entitle  himself  to  the  bene- 
fit of  the  trusts  provided  in  his  favour,  only  in  the  events  and 
upon  the  contingencies  whieh  are  therein  stated.  He  had  no 
equitable  interest  therein  capable  of  a  present  appropriation  by 
his  creditors.  In  every  view  of  the  circumstances,  it  is  there- 
fore clear,  that  the  non-registration  of  the  articles  does  not 
touch  the  plaintiffs'  rights;  and  the  court  were  correct  in  their 
instruction  to  the  jury,  **  that  the  marriage  contract  is  not  void 
for  want  of  being  recorded  in  time." 

Upon  the  whole,  it  is  the  unanimous  opinion  of  the  court 
that  the  judgment  of  the  ciscuit  court  ou{^t  to  be  aflBrmed, 
with  costs. 

Judgment  accordingly. 
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ThOM AB  DbTS  OwINGB,  AMD  OTHERS,  APPELLANTS  Y.  AnDREW 

KllVCANlVON,  APPELLEE. 

Appeal  rtiMpiMfd  becauae  all  the  partiea  to  the  decree  in  the  cireuit  cooit 
had  not  joined  in  the  appeal  to  thia  court. 

APPEAL  from  the  circuit  court  of  the  United  States  for  the 
district  of  Kentucky. 

In  the  circuit' court  of  Kentucky,  Andrew  Kincannon,  the 
appellee,  filed  a  bill  on  the  88th  of  December  1815,  claiming 
a  tract  of  land  by  virtue  of  a  prior  entry  to  that  under  which 
the  persons  named  in  the  bill  asserted  a  title  to,  and  held  pos- 
session of  the  land ;  and  praying  the  court  to  compel  the  defend- 
ants to  release  all  claim  to  the  same,  and  that  he  might  be 
quieted  in  the  enjoyment  and  possession  thereof. 

The  bill  was  filed  against  Thomas  Deye  O wings,  James  M. 
Blakey,  Ralph  Phillips,  John  Head,  Benjamin  Head,  Milton 
Stapp,  Charles  Buck,  and  nineteen  others,  as  defendants,  and 
was  afterwards  dismisEted  as  to  some,  and  abated  as  to  others 
of  the  persons  so  named.  During  the  pendency  of  the  proceed- 
ings Ralph  Phillips  and  John  Head  died,  the  former  leaving 
Lewis  W.  R.  Phillips  his  heir,  and  the  other  leaving  Nancy  Head, 
and  his  widow,  Sally  Head,  his  only  child ;  who  after  the  de- 
cease of  their  respective  parents  became  defendants  in  the  cause. 

At  November  term,  1825,  the  circuit  court  made  a  decree  in 
favour  of  the  complainant,  by  which  it  was  ordered,  that  the 
complainant  do  recover  against  the  defendants  Thomas  Deye 
Owings,  James  M.  Blakey,  Ralph  Phillips,  Milton  Stapp,  John 
L.  Head,  and  Charles  Bdck,  and  that  said  defendants  do,  on 
or  before  the  first  day  of  March  next,  by  deed,  with  warranty 
against  themselves  and  their  heirs,  convey  and  release  unto 
the  complainant  all  their  right,  title,  and  interest,  in  and  to  the 
land  represented  on  and  designated  on  the  connected  plat,  re- 
turned under  an  interlocutory  decree  formerly  made. 

On  the  15th  of  May  1830,  an  order  was  made  granting  an 
appeal,  and  the  following  bond  was  executed,  a  copy  of  which 
was  certified  in  the  record. 
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Know  all  men  by  these  presents,  that  we,  Lewis  W.  R.  Phil- 
lips, Sally  Head,  Nancy  Head,  and  are  held  and 
firmly  bound  unto  Andrew  Kincannon  in  the  sum  of  five  hun- 
dred dollars,  to  which  payment  well  and  truly  to  be  made, 
we  bind  ourselves,  our  heirs,  executors,  apd  administrators, 
firmly  by  these  presents,  and  sealed  with  our  seals,  and  dated 
this  I6th  day  of  May  1830. 

The  condition  of  the  above  obligation  is  such,  that  whereas 
the  above  bound  Lewis  W.  R.  PhiUips,  Sally  Head,  and' Nancy 
Head,  have  prayed  for  and  obtained  an  appeal  firom  the  se- 
venth circuit  court  of  the  United  States  in  and  for  the  Kentucky 
district,  to  the  supreme  court  of  the  United  States,  in  a  certain 
suit  in  chancery  wherein  the  said  Andrew  Kincannon  was  com- 
plainant, and  Thomas  D.  Owings,  Ralph  PhiUipe,  the  ances- 
tor of  said  L.  W.  R.  Phillips,  and  John  L.  Head,  the  husband 
of  said  Sally  Head,  and  ancestor  of  said  Nancy  Head,  were 
defendants. 

Now,  if  the  said  Lewis  W.  R.  Phillips,  Sally  Head,  and 
Nancy  Head,  shall  well  and  truly  prosecute  the  said  appeal 
with  efiect,  or  on  failure  thereof  pay  to  the  said  Andrew  Kin- 
cannon all  costs  that  he  incur  in  the  defence  thereof,  and  may 
be  legally  awarded  against  them,  the  said  L.  W.  R/PhilUps, 
Nancy  agd  Sally  Head,  then  the  above  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue. 

Thomas  Triplett,  [seal.] 
On  the  18th  May  1830,  the  following  citation  was  issued 
to  Andrew  Kincannon.    Whereas  an  appeal  has  been  prayed 
by  Lewis  W.  R.  Phillips,  sole  heir  of  Ralph  Phillips,  deceased, 
and  Sally  Head,  widow,  and  Nancy  Head,  the  only  child  of 
John  L.  Head^  deceased,  and  is  hereby  granted  to  the  supreme 
court  iof  the  United  States,  to  reverse  a  decree  of  the  seventh 
circuit  court  of  the  United  States  in  and  for  the  Kentucky  dis- 
trict, at  the  November  term,  one  thousand  eight  hundred  and 
twenty-five,  wherein  the  said  Andrew  Kinccmncm  is  complain- 
ant, and  Thomas  D.  Owings,  &c.,  with  ancestors  of  said  L. 
W.  R.  Phillips  and  S.  and  N.  Head  were  defendants. 

These  therefore  are  to  cite  and  command  you  that  you  be 
and  appear  in  the  supreme  court  of  the  United  States  at  the 
city  of  Washington,  on  the  second  Monday  in  January  next. 
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and  then  and  there  to  be  heard,  if  any  thing  you  have  to  say 
upon  the  said  appeal. 

Witness  my  hand,  as  an  associate  justice  of  the  supreme 
court  of  the  United  States^  and  presiding  judge  of  the  seventh 
circuit  court  of  the  United  States  of  America  in  and  (oa  the 
Kentucky  district,  this  18th  day  of  May  1830. 

JoHiv  M'Leak, 
Justice  Supreme  Court  Uniled  States. 

Mr  Bfbhf  for  the  appellee,  moved  to  dismiss  the  appeal,  on  the 
ground  that  the  decree  of  the  circuit  court  of  Kentucky  was 
against  Thomas  Deye  Owings,  James  M.  Blakey,  Milton 
Btapp,  and  Charles  Buck,  as  virell  as  against  the  appellants ; 
yet  the  appeal  had  not  been  prosecuted  by  any  others  than  those 
named  in  the  citation,  Lewis  W.  R.  Phillips,  Sally  Head  and 
Nancy  Head. 

By  the  record  it  appears  that  the  appeal  was  allowed  gene- 
rally ;  but  the  bond  is  given  by  L.  W.  R.  Phillips,  Sally  Head 
and  Nancy  Head  only.  It  is  therefore  the  proceeding  of  those 
parties  only. 

No  exception  is  taken  to  the  execution  of  the  bond,  as  by  the 
decisions  of  the  state  courts  of  Kentucky,  and  also  of  the  circuit 
court,  a  bond  requiring  surety,  in  legal  proceedings,  need  not 
be  executed  by  any  but  the  surety  of  the  parties  for  whom  he 
has  consented  to  become  bound. 

'Mr  Loughborough  opposed  the  motion.  He  contended  that 
as  the  appeal  had  been  allowed  to  all  the  parties,  the  bond 
and  citation  operated  generally,  and  all  the  defendants  were 
before  the  court  as  appellants.  But  if  this  was  to  be  consi- 
dered as  the  separate  appeal  of  some  of  the  defendants,  it  wa» 
legal.  Cited  Coxe  v.  The  United  States,  6  Peters,  172.  The 
appearance  of  the  defendant  in  error,  which  was  entered  at 
January  term  1831,  and  other  proceedings  on  his  part,  by  mo- 
tion in  the  case,  deprived  him  of  a  right  to  move  to  dismiss -the 
appeal  at  this  term  dited. 

Mr  Chief  Justice  Mabshaix  delivered  the  opinion  of  the 
court. 
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This  is  V)  appeal  from  a  decree  pronounced  in  the  court  of 
the  United  States  for  the  district  of  Kentucky,  by  which  Tho* 
mas  Deye  Owings,- James  W.  Blakey,  Ralph  Phillips,  Biilton 
Stapp,  John  L.  Head  and  Charles  Buck  were  directed  to  con- 
vey and  release  to  the  complainant  all  their  right,  title  and 
interest  in  a  tract  of  land  mentioned  in  the  decree.  An  appeal 
was  allowed,  and  a  bond  executed  by  Lewis  W.  R.  Phillips, 
Sally  Head  and  Nancy  Head,  the  condition  of  which  recites 
**  that,  whereas  Lewis  W.  R.  Phillips,  Sally  Head  and  Nancy 
Head  have  prayed  for  and  have  obtained  an  appeal  from  the 
seventh  circuit  court  of  the  United  States  in  and  for  the  Ken- 
tucky district  to  the  supreme  court  of  the  United  States,  in  a 
certain  suit  in  chancery  wherein  said  Andrew  Kincannon  was 
complainant  and  Thomas  D.  Owings,  Ralph  Philb'ps,  the 
ancestor  of  the  said  L.  W.  R.  Phillips,  and  John  L.  Head,  the 
husband  of  said  Sally  Head  and  ancestor  of  Nancy  Head,  were 
defendants. 

**  Now,  if  the  said  Lewis  W.  R.  Phillips  shall  well  and  truly 
prosecute,"  &c. 

The  particulai  statement  in  the  bond  is  considered  by  the 
couit  as  explaining  the  general  entry  granting  the  appeal,  so 
as  to  show  that  from  a  joint  decree  against  six  defendants, 
only  two,  represented  by  their  heirs,  have  appealed. 

A  motion  is  now  made  to  dismiss  this  appeal,  because  the 
decree  being  joint,  all  the  parties  ought  to  join  in  the  ai^)eal. 

Upon  principle  it  would  seem  reasonable,  that  the  whole 
cause  ought  to  be  brought  before  the  court,  and  that  all  the 
parties  who  are  united  in-interest  ought  to  unite  in  the  appeal. 
We  have  however  found  no  precedent,  in  chancery  proceedingSi 
for  our  government  in  this  case.  But  in  the  case  of  Williams 
V.  The  Bank  of  the  United  States,  11  Wheat  114,  which 
was  a  writ  of  error,  sued  out  by  one  defendant  to  a  joint  judg- 
ment against  three,  the  writ  was  dismissed;  the  court  beiug  of 
opinion  that  it  had  issued  irregularly,  and  that  all  the  defend- 
ants ought  to  have  joined  in  it. 

By  the  judicial  act  of  1789,  decrees  in  chancery  pronounced 
in  a  circuit  court  could  be  brought  before  this  court  only  by 
writ  of  error.  The  appeal  was  given  by  the  act  of  180S. 
That  act  declares  ^*  that  such  appeals  shall  be  subject  to  the 
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same  Tule8»  regulations  and  restrictions  as  are  prescribed  by  law 
in  cases  of  writs  of  error.** 

Previous  to  the  passage  of  this  act,  the  aecree  under  consi- 
deration could  have  been  brought  into  this  court  only  by  writ 
of  error,  in  which  writ  all  the  defendants  must  have  joined. 
The  language  of  the  act  which  gives  the  appeal,  appears  to  us 
to  require  that  it  should  be  prosecuted  by  the  same  parties 
who  would  have  been  necessary  in  a  writ  of  error.  We  think 
also  that  the  same  principle  would  be  applicable,  from  the 
general  usage  of  chancery,  to  make  one  final  decree  binding 
on  all  the  parties  united  in  interest. 

The  appeal  must  be  dismissed,  having  been  brought  up 
irreg^arly. 


On  consideration  of  the  motion  made  in  this  cause  on  a 
prior  day  of  the  present  term  of  this  court,  to  wit,  on  Thursday 
the  17th' day  of  January,  by  Mr  Bibb,  of  counsel  for  the  appel- 
lee, to  dismiss  this  appeal,  on  the  ground  that  only  two  of  the 
parties,  represented  by  their  heirs,  have  joined  in  this  ajqpeal, 
the  decree  of  the  said  circuit  court  being  a  joint  decree  against 
six  persons,  and  of  the  arguments  of  counsel  thereupon  had: 
It  is  considered  by  the  court  that  this  appeal  be  dismissed,  be- 
cause only  a  part  of  those  against  whom  the  decree  was  made 
have  joined  in  the  appeal.  Whereupon,  it  is  ordered,  adjudged 
and  decreed  by  this  court  that  this  appeal  be,  and  the  same  is 
hereby  dismissed,  it  having  been  brought  up  irregularly.  And 
it  is  further  ordered,  adjudged  and  decreed  by  this  court  that 
said  appeal  be,  and  the  same  is  hereby  dismissed  with  costs. 
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Joseph  Barlow,  claiitaiit  of  eiohtt-fivb  hogsheads  of 

SUGAR,  APPELLANT  V.  ThE  UnITED  StaTES. 

Conitruction  of  the  acti  of  cangtttB  reUtire  to  drawback  on  refined  lugar. 

The  legislature  did  not  in  the  enactments  in  reference  to  drawback  intend 
to  supersede  the  oommon  principle  of  the  criminal  as  well  as  the  ctnl 
jurisprudence  of  the  country,  that  ignofance  of  the  law  will  not  exempt 
hi  Tioiation. 

ON  appeal  from  the  circuit  court  of  the  United  States  for  the 
southern  district  of  New  York. 

In  the  district  court  of  the  United  States  for  the  southern 
district  of  New  York,  a  libel  was  filed  by  the  United  States,  for 
the  forfeiture  of  eighty-five  hogsheads  of  sugar,  alleging  them 
to  have  been  entered  for  the  benefit  of  drawback  under  a  false 
denomination;  viz,  as  refined  sugars,  with  intent  to  defraud  the 
revenue. 

The  answer  of  the  claimant,  Joseph  Barlow,  denied  that  the 
sugars  were  entered  by  a  false  denomination,  or  with  intent  to 
defraud  the  revenue;  and  insisted  they  were  refined  sugars 
within  the  meaning  of  the  act  of  congress.  Testimony  was 
taken  in  the  district  court  by  the  parties  to  the  proceedings, 
and  that  court  decreed  as  follows : 

*^  The  sugars  mentioned  in  the  pleadings  in  this  cause  b  not 
refined  sugar  within  the  meaning  of  the  act  of  congress  of  Jan- 
uary 21, 1829,  and  that  entry  was  made  of  the  said  sugar  in 
the  office  of  the  collector  of  the  port  of  New  York  for  exporta- 
tion by  a  false  denomination,  the  same  being  entered  by  the 
owner  for  the  benefit  of  drawback  or  bounty,  under  the  deno- 
mination of  refined  sugar.  But  it  is  further  considered  and  de- 
creed, that  it  has  been  made  to  appear,  to  the  satisfaction  of  tins 
court,  that  such  false  denomination  happened  by  the  mistake 
of  the  claimant,  the  owner,  in  believing  bastard  sugar  to  be  re- 
fined sugar,  entitled  to  the  drawback  provided  by  the  said  act 
of  congress.  And  it  is  further  considered  and  decreed  by  this 
court,  that  the  forfeiture  of  the  said  sugar  so  entered  has  not 
been  incurred  by  the  owner.    It  is  further  ordered  and  decreed 
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by  this  court,  that  the  said  clatmant  pay  the  taxable  costs  of 
the  libellants  and  of  the  officers  of  this  court  in  this  cause ;  and 
that,  therefore,  the  libel  filed  in  this  cause  be  dismissed,  and 
that  the  said  sugar  be  delivered  up  on  demand,  at  reasonable 
times,  to  the  said  claimant ;  and  it  is  further  ordered,  that  a 
certificate  of  probable  cause  of  seizure  be  given  to  the  collector 
or  officer  of  the  customs,  by  whom  the  seizure  of  the  said  sugar 
may  have  been  made.** 

From  this  decree  both  parties  appealed  to  the  circuit  court 
for  the  southern  district  of  New  York.  On  the  4th  January 
1831,  the  circuit  court  made  the  following  decree. 

This  cause  having  been  brought  to  a  hearing  upon  the  plead- 
ings and  proo&  therein,  and  counsel  having  been  heard  upon 
the  appeal  by  the  United  States  of  America,  as  well  as  upon 
the  appeal  by  Joseph  Barlow,  the  claimant  of  the  sugars  men- 
tioned ui  the  pleadings  in  the  cause,  and  the  court  having  taken 
time  to  advise  as  to  its  decision,  due  deliberation  being  had,  it 
is  now  ordered,  adjudged,  and  decreed  by  the  court,  and  his 
honour.  Smith  Thompson,  judge  of  this  court,  doth  order,  ad- 
judge, and  decree,  that  the  appeal  of  the  said  Joseph  Barlow, 
claimant  as  aforesaid,  be  dismissed,  with  costs. 

And  it  is  further,  in  like  manner,  ordered,  adjudged,  and  de- 
creed, that  the  decree  of  the  district  court  of  the  United  States 
for  the  southern  district  of  New  York,  so  far  as  the  same  ac- 
quits the  said  sugars  from  forfeiture,  for  the  causes  in  the  hbel 
in  this  cause  mentioned,  be  reversed,  with  costs. 

And  it  is  further,  in  like  manner,  ordered,  adjudged  and  de- 
creed, that  the  said  sugars  are  not  refined  sugars,  entitled  to 
the  benefit  of  drawback  or  bounty,  within  the  meaning  of  the 
act  of  congress  of  the  21st  of  Japuary,  anno  domini  eighteen; 
hundred  and  twenty-nine,  and  that  the  same  were  entered  in 
the  office  of  the  collector  for  the  port  of  New  York,  for  the  be- 
nefit of  drawback  or  bounty,  under  a  false  denomination,  and 
with  intent  to  defraud  the  revenue  of  the  United  States. 

And  it  is  accoirdingly,  in  like  manner,  further  ordered,  ad- 
judged, and  decreed,  that  the  said  sugars  be,  and  the  same  are 
condemned,  as  forfeited  to  the  use  of  the  United  States,  and 
that  the  said  United  States  do  recover  their  costs  of  suit. 
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to  be  taxed  against  the  said  Joseph  Barlow,  claimant  as  afore* 
said. 

The  claimant  appealed  to  this  cpun. 

The  case  was  argued  by  Mr  Morton  and  Mr  Ogden  for  the 
appellant,  and  by  Mr  Taney,  attorney-general,  for  the  United 
States. 

Mr  Justice  Stort  delivered  the  opinion  of  the  Court 

This  is  a  libel  of  seizure  instituted  in  the  district  court  for 
the  southern  district  of  New  York,  which  comes  before  this 
court  upon  an  appeal  from  a  decree  of  the  circuit  court  of  thiat 
district,  condemning  the  property,  viz.  eighty-five  hogsheads 
of  sugar,  as  forfeited  to  the  United  States. 

The  charge  in  the  libel  is,  that  the  sugars  were  entered  in 
the  office  of  the  collector  of  the  customs  for  the  district  of  New 
York  for  the  benefit  of  drawback  or  bounty  upon  the  exporta- 
tion thereof)  by  a  false  denomination,  with  an  intent  to  defraud 
the  revenue.  The  claimant  in  his  claim  aidmits-that  he  made 
the  entry  for  the  benefit  of  th^  drawback  on  the  exportation; 
\m*  he  denies  that  the  entry  was  made  by  a  frdse  denomina- 
tion; and  he  asserts,  that  the  sugars  are  truly  refined  sugars, 
as  they  are  denominated  in  the  entry. 

The  eighty-fourth  section  of  the  duty  collection  act  of  1799, 
ch.  128,  upon  which  the  libel  is  founded,  provides,  that  if  any 
goods,  wares,  or  merchandize,  of  which  entry  shall  have  been 
made  in  the  office  of  a  collector  for  the  benefit  of  drawback  or 
bounty  upon  exportation,  shall  be  entered  by  a  false  denomi- 
nation, or  erroneously  as  to  the  time  when,  and  the  vessel  in 
which  they  were  imported,  or  shall  be  found  to  disagree  with 
the  packages,  quantities,  or  qualities,  as  they  were  at  the  time 
of  the  original  importation,  &c.  &c.,  all  such  goods,  wares,  and 
merchandizes,  &c.,  shall  be  forfeited ;  provided,  that  the  said 
forfeiture  shall  not  be  incurred,  if  it  shall  be  made  appear  to  the 
satisfaction  of  the  collector,  &c.,  or  of  the  court,  in  which  a 
prosecution  for  the  forfeiture  shall  be  had,  that  such  frdse  de- 
nomination, error,  or  disagreement,  happened  by  mistake  or 
accident,  and  not  from  any  intention  to  defraud  the  revenue. 
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The  language  of  ihui  section  is  certainly  suflBcient  to  include 
the  rase  at  bar,  if  all  the  material  facts  are  established.  The 
sugars  were  entered  for  the  benefit  of  drawback,  or  bounty,  in 
the  office  of  the  collector;  and  if  the  entry  was  by  a  ftdse  de- 
nomination, the  forfeiture  is  incurred;  unless  the  claimant  can 
avail  himself  of  the  proviso^  or  some  other  matter  in  defence. 

It  has,  however,  been  contended  at  the  bar,  that  in  the  case 
of  refined  sugars  exported  for  the  benefit  of  drawback  and 
'bounty,  no  entry  is  required  by  law  to  be  made  at  the  office  of 
the  collector ;  but  that  a  system  of  regulations  has  been  special- 
ly provided  for  such  exportations,  which  supersedes  at  controls 
those  of  the  eighty-fourth  section.  And  in  support  of  this  ar- 
gument it  has  b^n  urged,  that  the  eighty-fourth  section  ap- 
plies only  to  articles  which  have  been  previously  imported  and 
subjected  to  duties. 

It  appears  to  us  upon  full  consideration,  that  this  argument 
is  not  well  founded.  Sugars  have  been  made  subject  to  duties 
upon  their  importation  from  the  first  establishment  of  the 
government  down  to  the  present  time  in  every  tariff  law;  and 
it  is  notorious,  that  until  after  'the  acquisition  of  Louisiana  in 
180S,  no  sugars  were  grown  in  the  United  States ;  and,  conse- 
quently, all  which  were  used  or  refined  within  the  United 
States  must  have  been  of  foreign  growth  and  importation. 
^So,  that  if  an  entry  under  the  eighty-fourth  section  were 
required  only  upon  the  exportation  of  dutiable  articles  which 
had  been  imported,  all  sugars,  whether  refined  or  not,  might 
have  been  within  the  provisions  of  that  section.  This  is  ren- 
dered still  more  obvious  by  the  terms  of  the  act  of  the  5th  of 
June  1794,  ch.  51,  which  first  gave  a  drawback  upon  refined 
sugars.  That  act  laid  a  duty  of  two  cents  per  pound  upon  all 
sugar  which  should  be  refined  in  the  United  States;  and 
declared,  that  the  duties  thereby  laid  upon  such  sugar,  should 
and  might  be  drawn  back  upon  such  sugar  refined  within  the 
United  States  after  the  30th  of  September  then  next,  which 
after  that  day  should  be  exported  from  the  United  States  to 
any  foreign  port  or  power ;  *^  and  adding  to  the  drawback  upon 
sugar  so  exported  three  cents  per  pound  on  account  of  duHes 
paid  upon  the  importation  of  raw  Bugcer,^  This  act  was  con- 
tinued in  force  until  March  1801 ;  and  then  was  permitted  to 
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expire.  It  contains,  however,  substantially  the  same  provi-' 
sions  in  regard  to  the  proceedings  to  be  had  by  the  exporter 
upon  the  exportation  of  refined  sugar,  as  are  contained  in  the 
subsequent  acts,  by  which  the  system  of  drawbacks  upon 
refined  sugar  was  revived;  and  especially  the  act  of  24th  of 
jidy  181S,  ch.  21,  which  still  remains  in  full  force.(a)  So  that 
it  is  clear,  that  the  regulations  prescribed  on  the  subject  of  the 
drawback  upon  refined  sugars  by  the  act  of  1794  were  not  sup- 
posed by  the  legislature  to  interfere  in  any  manner  with  the 
provisions  of  the  eighty-fourth  section  of  the  act  of  1799;  but 
were  deemed  auxiliary  to  the  same  general  object,  the  pre- 
vention of  frauds  upon  the  revenue.  They  are  quite  compati- 
ble with  each  other,  and  aim  at  the  same  result.  The  terms, 
however,  of  the  eighty-fourth  section  are  not  confined  to 
cases  of  drawback  upon  imported  goods  (though  from  what 
has  been  already  stated  all  sugars  at  that  period  must  have 
fallen  under  that  predicament);  but  they  apply  to  any  goods, 
wares  and  merchandize,  of  which  entry  shall  be  made  for 
the  benefit  of  drawback  or  bounty.  Other  provisions  of  the 
act  of  1799,  ch.  128,  demonstrate  this  intent  in  the  fullest 
manner.  The  bounty  given  by  the  eighty-third  section  of 
the  same  act,  on  pickled  fish  and  salted  provisions,  would 
be  strongly  in  point.  But  the  seventy-sixth  section  of  the 
same  act  speaks  directly  to  the  purpose;  and  after  prescrib- 
ing the  notice  to  be  given  by  the  exporter  to  entitle  him- 
self to  the  benefit  of  the  drawback,  it  provides  that  he  shall, 
make  entry  of  the  particulars  thereof  at  the  custom  house, 
&c. ;  and  if  imparted  articlesy  the  name  of  the  vessel,  &c.  and 
the  place  from  which  they  were  imported.  So  that  the  form 
of  the  entry  contemplated  cases  of  non-imported,  as  well  as  of 
imported  articles.  The  act  of  20th  of  February  1819,  ch.  447, 
manifestly  contemplates  the  same  system  of  entries  in  such 
cases  as  then  fully  in  existence;  for  it  provides,  that  *Mn  addi- 
tion to  the  forfeitures  and  penalties  heretofore  provided  by' law 
for  making  a  false  entry  with  the  collector  of  any  district  of 
any  goods,  &c.  for  the  benefit  of  drawback  or  bounty  on  ex- 

(a)  See  actof  ?4th  of  July  1813,  ch.  21  i  act  of  30th  April  1816,  ch.  172  « 
act  of  20lh  April  1818,  ch.  365,  sect  11 ;  act  of  20th  January  1829,  ch.  11. 
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portatioD,  the  person  making  such  false  entry  shall,  except 
in  the  cases  heretofore  excepted  by  law,  forfeit  and  pay  to 
the  United  States  a  sum  equal  to  the  value  of  the  articles 
mentioned  or  described  in  such  entry."  It  is  impossible  to 
give  any  rational  interpretation  to  this  enactment,  unless  by 
referring  it  back  to  the  eighty-fourth  section  of  the  act  of 
1799,  as  one  then  operative  in  its  fullest  extent  on  all  subjects 
of  drawback.  And  the  circumstances  of  this  case  abundantly 
establish,  that  such  has  been  the  practical  construction  of 
these  acts  by  the  government,  as  well  as  of  the  custom  house 
department  We  think,  then,  that  this  objection  cannot  be 
sustained. 

The  next  question  is,  whether  the  sugars  were  in  this  case 
entered  by  a  false  denomination*  They  were  entered  by  the 
name  :^f  ^*  refined  sugars."  They  were,  in  fact,  sugars  known 
by  the  appellation  of  bcutar^  or  bastard  sugars,  which*  are  a 
species  of  sugars  of  a  very  inferior  quality,  of  less  value 
than  the  raw  nuiterial;  they  are  the  residuum  or  refuse  of 
clayed  sugars,  left  in  the  process  of  refining,  after  taking 
away  the  loaf  and  lump  sugar,  which  residts  from  that  pro- 
cess. The  question  is,  whether  this  species  of  sugar  is,  in 
the  sense  of  the  acts  of  congress,  ^'  refined  sugar."  These 
acts  allow  a  drawback  ^^  on  sugar  refined  within  the  United 
States." 

It  has  been  contended  in  argument,  that  all  sugars  which 
have  undergone  the  full  process  of  refining,  after  they  have 
arrived  at  the  point  of  granulation,  are  properly  to  be  deem- 
ed refined  sugars,  whether  they  have  been  clayed  or  not. 
In  a  certain  sense,  they  may  certainly  be  then  deemed  to 
be  refined;  that  is,  in  the  sense  of  being  then  clarified  and 
freed  from  their  feculence.  But  the  question  is,  whether  this 
is  the  sense  in  which  the  words  are  used  in  the  acts  of  con- 
gress. 

The  acts  of  congress  on  this  subject,  are  regulations  of  com- 
merce and  revenue;  and  there  is  no  attempt  in  any  of  them  to 
define  the  distinguishing  qualities  of  any  of  the  conmioditiep 
which  are  mentioned  therein.  Congress  must  be  presumed  to 
use  the  words  in  their  known  and  habitual  commercial  sense; 
Vol.  VIL_3  B 
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not  indeed  in  that  of  foreign  countries,  if  it  should  differ  from 
our  own,  but  in  that  known  in  our  own  trade,  foreign  and  do- 
mestic. If  in-  a  loose  signification  among  refiners,  sugars 
should  sometimes  be  spoken  of  as  being  refined,  without  having 
undergone  the  further  process  of  claying;  or  if  the  whole  mass 
resulting  from  that  process  should  sometimes  indiscriminately 
acquire  among  them  that  appellation  in  a  like  loose  significa- 
tion; still,  if  among  buyers  and  sellers  generally  in  the  course 
of  trade  and  business,  the  appellation  ^*  refined  sugars,''  is  ex-, 
dusively  limited  to  the  products  called  lump  and  loaf  sugar, 
and  never  includes  bastard  sugar,  the  acts  of  congress  ought 
to  be  construed  in  this  restrictive  sense,  as  that  peculiarly  be- 
longing to  commerce.  This  was  the  doctrine  of  this  court 
asserted  in  the  case  of  Two  Hundred  Chests  of  Tea,  Smith, 
claimant,  9  Wheaton's  Reports,  438, 439 ;  and  there  is  not  the 
slightest  incUnation  on  the  part  of  this  court  to  retract  it. 
Now,  without  minutely  sifting  the  evidence  in  this  case, 
we  think  that  there  is  a  decisive  and  unequivocal  prepon- 
derance of  evidence  to  establish,  that  bastard  sugar  is  not 
deemed,  in  a  commercial  sense,  ^'  refined  sugar."  The  ap- 
pellation is  exclusively  limited  to  such  as  have  assumed  at 
some  time  the  form  of  white  refined  loaf  or  lump  sugars. 
This  is  established,  not  merely  by  tlie  testimony  of  merchants 
and  grocers,  and  persons  in  the  custom  house,  but  by  the 
testimony  of  sugar  refiners.  A  sale  of  refined  sugars  would 
be  deemed  by  them  not  complied  wit^  by  a  delivery  of  bas- 
tard sugars.  If  this  be  «o,  it  puts  an  end  to  the  question, 
whether  the  sugars  in  controversy  were  entered  by  a  false 
denomination. 

If  they  were  entered  by  a  false  denomination,  then  they 
are  subject  to  forfeiture,  imless  the  party  can  bring  himself 
within  the  exceptions  of  the  proviso  of  the  eiglity^fourth  sec- 
tion. And  here  the  onus  probaudi  rests  on  him  to  extract  the 
case  from  the  penal  consequences  of  an  infraction  of  the  law. 
Were  these  sugars  entered  by  a  false  denomination,  happening 
by  mistake  or  accident,  and  not  from  any  intention  to  defraud 
the  revenue?  There  was  no  accitlent  in  the  case;  there  was 
no  mistake  in  point  of  fact;  for  the  party  knew  what  the  article 
was  when  he  entered  it.     The  only  mit^take,  if  there  has  Iieen 
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any,  is  a  mistake  of  law.  The  party  in  the  present  case  has 
acted,  indeed,  with  his  eyes  open ;  against  the  known  construc- 
tion given  tQ  the  acts  by  Ihe  government  and  the  officers  of  the 
customs.  He  has  not  been  misled;  and  his  conduct  in  the 
course  of  making  the  shipment,  if  it  be  entirely  compatible 
with  good  faith,  is  not  wholly  free  from  the  suspicion  of  an 
intention  to  ovenecu^h,  and  evade  the  vigilance  of  the  custom 
house  department.  He  has  made  every  efibrt  in  his  power  to 
obtain  the  drawback,  by  passing  oS,  as  refined  sugars,  what  he 
weU  knew  were  not  admitted  to  be  such  by  the  higher  govern- 
ment officers. 

But  we  do  not  wish  to  put  this  case  upon  any  ground  of  this 
sort  It  presents  the  broader  question,  whetlier  a  mistake  of  law 
will  excuse  a  forfeiture  in  coses  of  this  description.  We  think  it 
will  not.  The  whole  course  of  the  jurisprudence,  criminal  as 
well  as  civil,  of  the  common  law,  pomts  to  a  different  conclu- 
sion. It  is  a  common  maxim,  familiar  to  all  minds,  that  igno- 
rance of  the  law  will  not  excuse  any  person,  either  civilly  or 
criminally;  and  it  results  from  the  extreme  difficulty  of  ascer- 
taining what  is,  bona  fide,  the  interpretation  of  the  party ;  and 
the  extreme  danger  of  allowing  such  excuses  to  be  set  up  for 
illegal  acts  to  the  detriment  of  the  public.  There  is  scarcely 
any  law  which  does  not  admit  of  some  ingenious  doubt;  and 
there  would  be  perpetual  temptations  to  violations  of  the  laws, 
if  men  were  not  put  upon  extreme  vigiloiice  to  avoid  them. 
There  is  not  the  least  reason  to  suppose  that  the  legislature, 
in  this  enactment,  had  any  intention  to  supersede  the  common 
piinciple.  The  safety  of  the  revenue,  so  vital  to  the  govern- 
ment, is  essentially  dependent  upon  upholding  it.  For  mis- 
takes of  fact,  the  legislature  might  properly  indulge  a  benig- 
nant policy,  as  they  certainly  ou&^lit,  to  accidents.  The  veiy 
association  of  mistake  and  accident,  ui  this  connexion,  fur- 
nishes a  strong  ground  to  presume  that  the  legislature  had 
the  same  classes  of  cases  in  view;  accident,  which  no  pru- 
dence could  foresee  or  guard  against,  and  mistakes  of  fact^ 
consistent  witli  entire  innocence  of  intention.  They  may  both 
')o  said,  in  a  correct  ^^on^;o,  to  happen.  Mistak*»s«  in  the  con- 
^^truotion  of  tlic  law,  :^coin  as  iitllc.  intended  to  be  excepted 
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by  the  proviso,  as  accidents  in  the  coDstruction  of  the.  law. 
Without  going  more  at  large  into  the  circumstances  of  the 
case,  it  is  the  opinion  of  the  court  that  the  judgment  of  the 
circuit  court  ought  to  be  afllrmed,  with  costs.  I 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  circuit  court  of  the  United  States  for  the  southern 
district  of  New  York,  and  was  argued  by  counsel :  on  considera- 
tion whereof,  it  is  ordered,  adjudged  and  decreed  by  this  court, 
that  the  decree  of  the  said  circuit  court  in  this  cause  be,  and 
the  same  is  hereby  afllrmed,  with  costs. 
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J£me8  W.  Breedloye  Ain>  William  L.  Robeson,  plain- 
tiffs IN  error  v.  Theodore  Nicolet  and  J.  J.  Sigo. 


Mritiidion,   Ttieplttntiffs,  aliens,  were  retidenU  of  the  ttate  of  Looi^^ 
at  tlie  time  of  the  ezecation  of  the  note  sued  on  in  the  district  court  of 
the  United  States  for  the  esstem  district  of  Louisiana,  and  continaed  to 
reside  in  New  Orleans  unce,  having  %  commercial  hooae  therei  the^  sffe» 
howerer,  absent  six  months  in  the  yeart  bat  when  absent  have  th^  agent 
to  attend  to  their  basinets.    The  defendants  in  the  suit  were  residents 
of  the  city  of  New  Orleans^  and  citizens  of  the  state  of  Louisiana,  when 
the  note  was  giren.    The  residence  of  aliens  within  the  state  constitutes 
no  objection  to  the  jurisdiction  of  the  federal  court 
The  commercial  partnership,  the  drawers  of  the  note  upon  which  the  suit 
was  instituted,  was  composed  of  three  persons,  one  of  whom  was  a  ren- 
dent  citizen  of  Alabama,  and  out  of  the  jurisdiction  of  the  court  when  the 
Suit  was  brought,  and  the  remaining  t|ro,  the  defendants,  were  resident 
citizens  of  Louinana.    Held:  that  although  the  suit  being  against  two  of 
the  three  obligors  might  not  be  sustained  at  common  law^  yet  as  the 
courts  of  Louisiana  do  not  proceed  according  to  the  rules  of  the  common 
law,  thdr  code  bdng  foiuided  on  the  civil  kw,  this  suit  is  properly 
brought. 
The  note  being  a  commercial  contract,  is  what  the  law  of  Louisiana  denomi* 
nates  a  contract  m  sofidSo;  by  which  each  party  is  bound  seyeially  as  well 
as  jointiy,  and  may  be  sued  severally  as  well  as  joinUy. 
The  plaintiff  Sigg  was  denominated  in  the  petition  and  writ  ''J.J.  Sigg." 
The  omisrion  of  his  christian  name  at  fuU  length  was  alleged  as  error.  By 
the  court    He  may  have  ha4  no  christian  name.     He  may  have  assumed 
the  letters  "J.  J."  as  distinguishing  him  from  other  persons  of  the  name 
of  Sigg.     Objections  to  the  name  of  the  plaintiff  cannot  be  taken  ad- 
vantage of  after  judgment    If  J.  J.  Sigg  was  not  the  persoa,  to  whom 
the  promise  wss  made;  was  not  the  partner  of  Theodore  Nicolet  &  Co.; 
advantage  should  have  been  taken  of  it  sooner.    It  is  too  late  to  aUege  it 
as  error  in  this  court. 
The  petitioners  aver  that  they  are.aliens.  This  averment  is  not  contradicted 

on  the  record,  and  the  court  cannot  presume  that  they  are  citizens. 
If  originally  aliens,  they  did  not  cease  to  be  so,  or  lose  their  right  to  sue 
in  the  federal  court,  by  a  readence  in  Louisiana.    Neither  the  constitu- 
tion nor  the  acts  of  congress  require  that  aHens  should  reside  abroad  to 
entitle  them  to  sue  in  the  courts  of  the  United  States. 
Tlie  suit  not  having  been  brought  against  Bedford,  one  of  the  partnership, 
it  was  ndt  necessary  to  aver  that  he  was  subject  to  the  jurisdiction  of  the 
courts  of  the  Uniteid  States. 
.ifter  issue  joined  in  the  district  court,  the  defendants  filed  a,pl%i  tha^  the 
firm  of  Theodore  Nicolet  and  Company,  the  plaintiffs,  consisted  of  c^r 
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persons  in  addition  to  those  named  in  the  writ  and  petition^  and  that  those 
other  persons  were  citizens  of  lAnilsiana.  The  court,  after  receiThig  the 
plea,  directed  that  it  be  taken  from  the  files  of  the  court  Held,  that 
this  was  a  proceeding  in  the  discretion  of  the  court;  and  was  not  assign- 
able as  error  in  this  court. 

The  plea  was  offered  after  issue  was  joined  on  a  plea  in  bar,  and  the  argu- 
ment of  the  cause  had  commenced.  The  court  might  admit  it{  and  the 
court  might  also  reject  it  It  was  in  the  discretion  of  the  court  to  imow 
or  refuse  this  additional  plea.  As  it  did  not  go  into  the  merits  of  the  case, 
the  court  would  undoubtedly  have  acted  right  in  rejecting  it 

All  the  proceedings  in  a  case  are  supposed  to  be  within  the  control  of  the 
court  while  they  are  in  paper,  and  before  a  jury  is  sworn,  or  judgment 
giren.  Orders  made  may  be  revised,  and  such  as  in  the  judgment  of  the 
court  may  have  been  irregular  or  improperly  made^  may  be  set  ande. 

Construction  of  the  insolvent  laws  of  Louisiana. 

IN  eiror  from  the  district  court  of  the  United  States  for  the 
eastern  district  of  LfOuieiana. 

This  action  was  instituted  in  the  district  court  by  Theodore 
Nicolet  and  J.  J.  Sigg,  both  averred  to  be  aliens,  and  citizens 
and  subjects  of  the  repubhc  of  Switzerland,  but  at  present  re* 
siding  and  trading  in  the  city  of  New  Orleans,  under  the  firm 
and  style  of  Theodore  Nicolet  &  Co. 

The  petition  of  the  plaintiffs  sets  out  a  joint  and  several  de- 
mand against  J.  R.  Bedford,  James  W.  Breedlove,  and  William 
L.  Robeson,  formerly  partners  in  trade,  and  doing  business  in  the 
said  city  under  the  firm  and  style  of  Bedford,  Breedlove  &  Rob- 
eson. The  cause  of  action  was  a  promissory  note,  subscribed  by 
Bedford,  Breedlove  &  Robeson,  for  two  tJbousand  nine  hun- 
dred and  sixty-four  dollars  and  ten  cents,  dated  at  New  Or- 
leans 22d  November  1826,  payable  sixty  days  afteruate  to  the 
order  of  the  petitioners.  The  petition  then  avers  that  said  Bed- 
ford, Breedlove  &  Robeson,  have  become  indebted  to  the  peti- 
tioners in  the  amount  of  said  liote,  with  interest  and  costa 

It  Airtiier  avers  that  Breedlove  and  Robeson  axe  citizens  of 
the  state  of  Louisiana,  and  reside  in  New  Orleans,  and  that  each 
of  them  liable,  as  aforesaid ;  and  prays  that  Breedlove  and  Robe- 
son may  be  cited,  and  that  judgment  be  rendered  against  them, 
jointly  and  severally,  for  the  amount  due.  Attached  to  the 
petition  is  an  affidavit,  setting  forth  that  Breedlove  and  Robe- 
son arc  jointly  and  severally  indebted.  Sec. 

Two  sepdinle  \vri(.^  of  capias  ad  res|iondendiim  were  issued. 
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the  one  against  Robeflon,  the  other  against  Breedlove^  upon 
which  they  were  seyerally  arrested  and  held  to  bail,  under  a 
special  order  of  the  judge. 

In  June  1829,  the  defendants  filed  their  joint  and  separate 
answer  to  the  petition,  in  which,  reserving  all  legal  exceptions, 
they  aver  that  the  said  conunercial  house  of  Bedford,  Breed* 
love  &, Robeson,  of  which  they  were  partners,  having  become 
embarrassed  by  misfortunes,  after  the  execution  of  the  note 
sued  on,  to  wit,  March  16,  1827,  made  out  a  full  and  complete 
schedule,  exhibiting  the  debts  due  by  them,  and  the  property 
and  debts  belonging  and  due  to  them  jointly  and  severally, 
which  said  property  was  duly  accepted  by  the  judge  of  the  pa- 
rish court,  for  the  benefit  of  the  creditors  placed  upon  said  sche- 
dule.. 

Among  their  creditors  were  the  plaintiffs^  Theodore  Nicolet 
&  Ca  then  residents  of  New  Orleans,  in  the  state  of  Louisi- 
ana, and  who  were  also  residents  of  the  sam6  place  at  the  time 
of  the  execution  of  the  note  now  sued  on. 

After  the  said  acceptance  so  made  by  said  parish  judge,  a 
meeting  of  the  creditors  of  Bedford,  Breedlove  and  Robeson, 
was  duly  called.  At  the  appointed  time  and  place  the  credi- 
tors who  assembled  approved  of  the  acceptance  of  the  property 
made  by  the  judge  as  aforesaid.  Upon  these  proceedings  judg- 
ment of  discWge  was  finally  rendered  in  favour  of  the  defend- 
ants. 

Afterwards  the  original  note  was  filed,  to  wit,  January  4, 
18S0,  and,  on  the  following  day,  vi2.  January  5, 1830,  the  de- 
fendants filed  a  plea  to  the  jurisdiction. 

In  this  plea,  after  setUng  out  the  note,  they  allege  that  the 
district  court  cannot  properly  exercise  jurisdiction  over  the  case, 
because  they  allege  that*  said  note  was  drawn  by  Bedford, 
Breedlove  and  Robeson,  payable  to  the  order  of  T.  Nicolet  & 
Co.,  who  indorsed  and  assigned  the  same  to  one  Frederick 
Beckman,  who  indorsed  and  assigned  the  same  to  J.  J.  Sigg, 
who  assigned  the  same  te  l^heodore  Nicolet  &  Co.  the  present 
plaintifih.  The  defendants  then  aver  that  said  firm  of  T. 
Nicolet  &  Ca  is  composed  of  vs^ous  other  persons  than  the 
said  Theodore  Nicolet  and  J.  J.  Sigg;  that,  amotig  the ;pa,tN 
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ners  in  said  firm,  one  Grermain  Mussen,  and  one  M.  P.  Durell, 
and  one  Charles  Lessept,  all  and  each  of  whom  are  citizens  of 
the  United  States,  and  state  of  Louisiana. 

Further,  they  aver  that  Frederick  Beckman,  a  remote  in- 
dorser  on  said  note,  was,  prior  to  the  5th  July,  1828,  and  at  the 
time  of  his  transfer  to  J.  J.  Sigg,  an  alien,  and  a  subject  of 
the  Hanseatic  Towns:  that,  on  the  5th  July,  1828,  he  became 
a  citizen  of  the  United  States,  and  state  of  Louisiana,  and  was 
80  at  the  time  of  the  institution  of  this  suit,  &c. 

This  plea  was  filed  on  the  5th  January,  after  the  hearing  of 
the  cause  had  been  commenced,  amd  the  objection  of  the  peti- 
tioners' counsel  against  then  receiving  it,  was  overruled. 

On  the  20th  May  1830,  on  motion  to  reconsider  and  annul 
the  order  of  January  which  permitted  the  defendants  to  file  the 
plea  to  the  jurisdiction,  it  was  objected  that  it  came  too  late, 
the  cause  having  been  put  upon  the  jury  caleni^ar,  and  regu- 
larly called  on  that  calendar  for  trial. 

The  court  rescinded  the  order.  1st,  Because  it  was  not  filed 
in  time ;  the  defendants  having  pleaded  to  the  merits  before  oyer 
was  given  of  the  note;  and,  upon  this  plea,  the  cause  was  at 
issue  when  the  plea  to.the  jiuisdiction  was  filed.  2d,  Oyer  of 
the  note  was  not  necessary  to  enable  a  party  to  plead  in  abate- 
ment the  citizenship  of  the  plaintiffs;  that  both  branches  of  the 
plea  to*  the  jurisdiction  deny  the  capacity  of  the  plaintiff  to  sue, 
and,  therefore,  ought  to  have  been  pleaded  in  abatement,  and 
before  issue  joined  on  the  merits ;  and  that  no  material  step  was 
taken  in  the  cause,  between  the  reception  of  said  plea  and  its 
subsequent  rejection  on  reconsideration. 

On  June  7th,  1830,  the  cause  came  on  for  trial,  when  the 
following  facts  were  admitted  on  the  record  : 

That  the  persons,  composing  the  firm  of  T.  Nicolet  &  Co. 
wete  residents  of  the  state  at  the  time  of  the  execution  of  the 
note  sued,  and  have  continued  so  up  to  the  present  time; 

That  they  are  absent  about  six  months  in  the  year ;  but, 
when  so  absent,  have  their  agents  to  attend  to  their  business^ 
and  their  commercial*  house  has  existed  in  New  Orleans  ever 
since  the  execution  of  said  note ; 

That  Breedlove  and  Robeson  were  residents  of  the  city  of 
New  Orleans,  and  citizens  of  the  state  of  Louisiana. 
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The  proceedingB-under  the  inKdvent  law  of  Loiuqana  wen 
admiUad  m  eyidence. 

The  jriaintiA  filed  the  proteei  of  the  note,  which  mppean  to 
have  been  made  November  28,  1827,  at  the  inataxice  of  Fre- 
derick Beckman. 

On  the  10th  of  Jone  18S0,  judgment  was  entered  for  the 
following  terms: 

The  court  having  maturely  considered  this  case,,now  order 
and  adjudge,  that  judgment  be  entered  up  in  ihvour  of  the 
jriaintiffi  against  the  defendants^  jointly  aud  severally,  for  the 
sum  of  twenty-nine  hundred  and  sixty-four  dcdlars  and  ten 
eentfl^  with  interest  at  the  rate  of  five  per  cent  per  annum, 
from  the  twenty-feurth  day  of  January  1887,  until  paid,  and 
costs  of  suit 

To  reveflse  this  judgment  the  defendants  prosecuted  this  writ 
of  error. 

The  case  was  argued  by  Mr  Coze,  for  the  piaintifls  in  error, 
and  by  Mr  Livingston,  in  a  printed  argument,  for  the  defend- 
ants. 

Mr  Coze  contended  that  the  judgment  of  the  district  court 
was  erroneous,  and  ought  to  be  reversed. 

1.  Because  the  action  was  inegularly  instituted,  ho  process 
having  been  sued  out  against  Bedford,  one  of  the  partners,  and 
the  suit  being  a  joint  as  well  as  a  several  one. 

8.  Because  neither  in  the  petition,  writ,  or  in  any  part  of  die 
proceedings,  is  die  christian  name  of  Sigg  set  forth;  which  is 
essentiaL 

S.  Because  there  is  no  evidence  that  the  petitioners  were 
aliens,  and,  as  such,  authorized  to  sue  in  the  courts  of  the  United 
States ;  but  the  only  fects  in  the  case  which  can  be  judicially 
recognized,  show  them  to  have  been  at  the  date  of  the  note, 
and  still  to  ccmtinue,  residents  of  New  Orleans,  and  of  the  state 
of  Louisiana. 

4.  Because,  even  if  originally  aliens,  and  never  naturalized, 
such  lesidence  deprives  a  party  of  his  right  to  sue  in  the  courts 
cif  the  p^^^F^j  as  an  alien* 
VoL.VU.^SC 
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5.  Because  there  is  no  averment,  or  proof,  that  Bedford,  one 
of  the  parties  to  the  note,  was  subject  to  the  juiisdictioD  of  the 
courts  of  the  United  States. 

6.  Because  the  plea  to  the  jurisdiction,  under  the  circum- 
stances apparent  on  the  recort^  was  kiwfuUy  filed,  and  ought 
not  to  have  been  taken  bom  the  files  of  the  court 

7.  Because  the  plaintiflfa,  being  parties  to  the  insolvent  pro- 
ceedings,  were  stopped  from  questioning  the  sufficiency  of  the 
discharge. 

1.  The  note  on  its  face  shows  that  there  were  three  persons 
<who  were  drawers  of  the  instrument ;  and  this  is  also  stated 
in  the  petition  for  process  against  the  plaintiff  in  error.  The 
petition  sets  forth  that  by  thus  jointly  drawing  the  note  in  quea- 
tion,  a  joint  and  several  responsibility  was  incurred.  Tet  pro* 
cess  is  prayed  only  against  two  of  the  parties,  and  qo  excuse 
is  assigned  for  the  omission  to  join  the  other  party ;  no.  death 
is  suggested,  nor  is  it  alleged  that  two  only  of  the  parties  to 
the  note  were  parties  in  the  firm. 

The  renedy  on  such  a  contract,  is,  by  the  local  law  of  Lou- 
isiana, the  same  as  it  would  be  at  the  common  law,  as  a  joint 
contract.    Civil  Code  of  Louisiana,  678,  sect  2,  art  S080. 

But  if  the  remedy  be  several  as  well  as  joint,  there  is  equal 
error  in  the  judgment  of  the  district  court.  If  a  joint  liability 
is  to.be  enforced  upon  a  joint  contract,  all  the  parties  must  be 
sued  together ;  or  if  a  separate  as  well  as  joint  liability  is  the 
obligation  of  the  contract,  each  of  the  petsons  must  be  sepa- 
rately sued,  if  this  separate  liability  is  to  be  enforced.  A  suit 
against  two  of  them,  bound  by  a  joint  and  several  contract, 
cannot  be  maintained.  S  Saund.  on  PL  and  Evid.  708;  Streat- 
field  V.  HoUiday,  S  T.  R.  782.  If  it  appear  on  the  pleadings 
that  another  should  have  been  joined,  who  has  been  omitted^ 
the  defendant  may  demur,  arrest  the  judgment,  or  bring  a 
writ  of  error.  1^  Saiind.  Plead,  and  Evid.  14. 

The  judgment  is  joint  and  several.  For  this  there  is  no 
authority  in  the  law  of  Louisiana,  and  still  less  in  the  commoD 
law.«  Civil  CoAe  of  Louisiana,  t061. 

fL  The  omiBfii<m  of  the  christian  name  of  Sigg,  one  of  the 
plaintifiB  below,  is  error.    It  is  essential  to  all  legal  proceedings 
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duit  the  names  of  the  parties  litigant  shall  be  set  forth ;  in 
civil  suits  the  parties  must  be  particularly  n^med.  1  -Bac«  Ab. 
50 ;  King  v.  Harrison,  8  T.  R.  508 ;  S  Gaines's  Rep.  170 ;.  1 
Pennington's  Rep.  75^  137. 

S.  There  is  nothing  on  the  record  to  show  that  the  plaintifis 
below  were  aliens,  and  this  was  essential  to  give,  as  it  is  to 
maintain  the  juxisdiction  of  the  district  court;  and  it  is  on 
the  ground  of  the  alienage  of  the  plaintiffs  that  the  jurisdic- 
tion is  claimed.  But  it  appears  that  they  were  residents  of 
Louisiana  at  the  date  of  the  note,  and  at  the  institution  of  the 
suit 

The  allegation  of  alienage  being  necessary  to  give  jurisdic- 
tion to  the  court,  it  must  be  proved  on  the  trial,  on  the  general 
issue.     1  Paine,  194. 

The  presumption  growing  out  of  the  facts  which  appear  on 
the  record  is,  that  the  plaintiffs  were  citizens  of  Louisiana,  and 
consequently  not  authorized  to  sue  other  citizens  of  the  same 
state  in  the  federal  court  If  they  were  originally  aliens,  as 
residents  of  Louisiana  at  the  time  of  the  contract  and  of 
this  suit,  they  are  not  competent  to  sue  as  aliens  in  the  federal 
court 

The  language  of  the  constitution  in  reference  to  this  sub- 
ject  does  not  employ  the  technical  term  **  alien,"  but  with  a 
guarded  phraseology  confers  jurisdiction  in  cases  between  *^a 
state  or  citizen  thereof  and  foreign  states,  citizens  or  subjects." 
This  fcam  of  expression  seems  rather  to  have  been  drawn  from 
the  laws  of  nations,  \han  from  any  municipal  code. 

The  object  of  this  provision  was  to  give  to, the  general 
government,  judicial  authority  over  all  subjects  which  might 
involve  diplomatic  discussion  with  foreign  powers 

The  eleventh  section  of  the  judiciary  act  of  1789,  employs 
the  word  *^  alien,"  but  it  must  be  considered  in  subordination 
to  the  clause  in  the  constitution.  How  then  is  this  language 
understood  in  legal  adjudication.  Cited,  2  Gallis.  130;^  2 
Cranch,  64 ;  7  Cranch,  506,  511,  536,  542 ;  2  Dall.  41  ;  The 
Joseph,  1  GaUis.  545,  551 ;  8  Cmnch,  253,  254,  277 ;  3 
Wheat  14, 50 ;  6  Am.  Law  Journal,  83. 

Th^se  cases  show  conclusively,  1.  The  national  character  of 
an  individual  is  to  be  dEetermined  by  the  fact  of  residence. 
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t.  That  as  to  his  capacities^  as  well  as  his  disabilities^  thesauoe 
rule  istpbe-  obseireid. 

The  consequences  of  allowing  foieignera  domiciliated  vaong. 
as  all  the  privileges  of  4dtizenfl|,  and  all  the  immunities  of  aliens^ 
are  unjust.  They  thus  obtain  advantages  which  ought  not  to 
be  conceded  to  them.  Whenever  they  please,  they  may  sue 
in  the  state  courts,  but  their  opponents  cannot  remove  the 
cauise.  Whenever  they  think  proper  they  may  sue  in  the  fede- 
ral courts.  Thus  the  policy  of  the  law  and  the  interests  of  the 
country  are  defeated.  That  policy  is  to  induce  diens  of  charac- 
ter to  become  naturalized ;  but  by  giving  these  privileges,  boun- 
ties are  held  out  to  avoid  it. 

In  the  same  clauses  of  the  constitution,  and  of  this  act  of 
congress,  provisions  are  made  in  cases  of  controversies  between 
citizens  of  different  states. 

In  settling  questions  arising  under  these  provisions,  the  courts 
of  the  United  States  have  exclusively  regarded  the  naked  feet 
of  domicil.  There  is  no  such  character  recognized  as  a  citi- 
2Sen  of  a  state,  further  than  he  is  a  citizen  of  the  United  States, 
reading  in  a  particular  state,  4  Dall.  360 ;  Coxe's  Dig.  26 ; 
Cooper's  Lessee  v.  Galbraith,  3  Wash.  C.  C.  Rep.  546. 

4.  According  to  the  law  of  Louisiana,  the  parties  to  suits 
may  avail  themselves  of  the  privilege  to  have  their  causes  tried 
by  a  jury ;  or  they  may  prefer  adopting  the  ordinary  mode  of 
a  trial  by  the  court.  In  the  latter  case,  the  trial  is  in  conform- 
ity with  the  civil  law ;  and  the  removal  to  the  superior  court 
is  in  the  nature  of  an  appeal,  carrying  up  the  entire  record ; 
the  evidence  as  well  as  the  pleadings. 

The  jurisdiction  of  the  appellate  court  comprehends  errors 
in  law  and  errors  in  fact ;  and  on  this  ground  there  is  a  fatal 
defect,  that  the  record  does  not  exhibit  any  proof  of  the  par- 
ties who  constituted  the  firm  of  Theodore  Nicolet  and  Com- 
pany, at  the  time  of  the  contract.  2  Saund.  Plead,  and  Ev. 
704 ;  6  T.  R.  709  ;  the  note  was  payable  to  Theodore  Nicolet 
and  Company. 

It  is  equally  fatal  that  there  is  no  evidence  to  show  that  the 
plaintiflh  had  been  made  legally  liable  for  the  note  as  indorsers. 
The  note  had  passed  into  various  hands;  it  was  held  by  one 
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Beckman ;  and  unless  they  had  been  legally  charged  by  the 
subsequent  holders  of  the  note  with  the  payment  of  It »  they 
would  have  no  right  of  action  against  the  drawers. 

5.  The  insolvent  proceedings  in  the  record  show  that  the 
plaintiflb  in  error  were  discharged  by  the  court  in  which  the 
saine  were  instituted.  To  these  proceedings  the  defendants  in 
error  were  parties,  and  the  contract  was  made  with  them  in 
the  state  of  Louisiana,  so  that  they  were  bound  by  the  insol- 
vent laws  of  this  state.  Cited  Ogden  v.  Baunders,  1 2  Wheaton, 
213. 

Mr  livingston,  for  the  defendants  in  error,  presented  the  fol- 
lowing printed  argument. 

The  first  point  made  by  the  plaintiff  in  error  and  defendants 
below  is,  that  the  suit  was  irregularly  instituted;  because  no 
process  was  sued  out  against  Bedford,  one  of  the  partners, 
the  suit  it  is  alleged  being  joint  as  well  as  several. 

To  maintain  this  position,  the  plaintiffi  in  error  rely  on 
authorities  from  the  civil  code  of  Louisiana,  and  others  drawn 
from  the  rules  of  pleading  at  common  law.  If  the  first  should 
sustain  his  position,  he  must  prevail ;  with  the  second  we  have 
nothing  to  do  in  this  cause. 

L  The  first  inquiry  is  what  was  the  nature  of  the  obligation 

,  on  which  the  suit  was  brought?    It  is  a  promissory  note  drawn 

by  a  mercantile  firm  consisting  of  three  members;  of  whom 

two  of  the  defendants  in  the  original  suit  reside  in  the  city  of 

New  Orleans,  and  the  other  is  an  inhabiUmt  of  Alabama. 

The  contract,  then,  being  a  commercial  one,  is,  by  the  law 
of  Louisiana,  an  obligation  in  soUdo ;  for  the  performance  of 
which  each  of  the  parties  is  severally,  as  well  as  jointly,  bound, 
and  may  be  either  jointly  or  severally  sued. 

The  plaintifib  in  error  have  cited  article  2080  of  the  Civil 
Code  of  Louisiana,  which  provides  that  all  the  parties  to  a 
joisA  contract  must  be  defendants  to  the  suit;  this  is  not  denied, 
but  this  is  an  obUgation  m  toUdo,  not  a  joint  one.  It  is  defined 
by  articles  2086,  of  the  same  code. 

«*  There  is  an  obligation  in  solido  on  the  part  of  the  debtors 
when  they  are  all  obliged  to  the  same  thing,"  so  that  each  may 
bj  compelled  for  the  whole,  and  when  the  payment  which  is 
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made  by  one  of  them,  exonerates  the  oth^."  This  deDnition 
is  taken  from  Pothier,  TraUe  tchUga&on^  part  S»  ch.  S, 
art.  8,  sec.  1,  No.  261. 

''An  obligaticoi  m  ioUdo  is  not  presumed;  it  must  be  ex- 
pressly stipulated;"  but  it  adds»  <<this  rule  ceases  to  prevail 
where  an  obligation  in  solido  takes  place  of  right  by  virtue  of 
some  provisions  of  law."  Civil  Code  of  Louisiana,  art.  2088. 
This  article  is  also  taken  from  Pothier,  ubi  supra,  No.  266;  and 
he  gives  as  one  of  the  cases  in  which  it  is  presumed  ''when  part- 
ners in  commerce  contract  debts  on  account  of  their  commerce." 

This  then  being  a  debt  so  contracted  by  partners,  is  an  obliga- 
tion in  toUio:  what  afe  its  effects  as  to  obligors  t  Article  2068, 
"  The  crediUnr  of  an  oUigation  in  solido  may  apply  to  any  one 
of  the  debtors  he  pleases,  without  the  debtor  having  the  right 
to  plead  the  benefit  of  division."  If  then  the  plaintifls  below 
could  have  sued  each  .of  the  partners  in  a  separate  suit,  the 
error  relied  on  is  that  he  has  sued  two  of  them.  Whether  the 
common  law  autliorities  cited  prove  the  position,  is  thought 
immaterial;  because  all  that  is  required  by  the  rules  of  plead- 
ing in  Louisiana  is,  that  the  case  be  set  out  according  to  the 
t^uth,  and  that  the  law  applicable  to  it  entitles  the  party 
to  relief. 

Here  the  facts  set  forth  in  the  petition  are  not  denied;  they 
show  an  obligation  on  each  of  the  two  parties  made  defendants 
to  pay  a  certain  sum;  the  prayer  of  the  petition  is  that  they 
may  be  decreed  to  comply  with  it  exactly  in  the  manner  in 
which  it  was  made,  and  the  judgment  is  in  precise  conformity 
with' the  law  that  governs  the  case. 

What  would  be  the  effect  of  allowing  the  exception?  To 
force  the  plaintiff  below  to  bring  two  actions  in  order  to 
px)duce  the  same  result  obtained  by  one;  a  result,  which 
it  is  the  evident  intent  of  the  Louisiana  mode  of  proceed- 
ing to  avoid.  Article  2081  of  the  Code  is  cited,  to  prove  that 
the  judgment  ought  not  to  have  been  jointly  and  sevei^ly 
entered:  that  article  only  directs  the  mode  in  which  judgments 
on  a  joint  obligation  shall  be  rendered;  and  so  far  as  it  applies 
to  the  case,  it  shows  that  the  judgment  must  conform  to  the 
nature  of  the  obligation,  which  it  does  in  our  case. 

II.  The  next  objection  is  that  the  christian  name  of  Sigg 
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ui  omitted;  if  there  be  any  force  in  the  obeervatioD,  it  oomee 
now  too  late ;  the  object  of  setting  forth  the  name  ii  to  prove 
the  identity  of  the  penon ;  but  if  that  is  done  to  the  satisfaction 
of  the  party  below,  he  cannot  take  advantage  of  it  here:  the 
plaintiff  in  the  suit  below  is  designated  as  J.  J.  Sigg,  this  is 
sufficient  to  a  conunon  intent;  but  non  constat,  that  he  had 
any  other  name.  The  two  letters  prefixed  to  his  surname 
form  distinct  sounds^  and  why  may  not  the  godfather  of  Mr 
S<ggs  have  given  him  those  names)  Suppose  a  woman  named 
Ellen,  was  to  called  herself  in  the  pleadings  L.  N.  would  it 
not  be  sufficient,  imless  an  exception  was  made  to  ftlse  spell- 
ing. As  well  ndght  the  creditors  of  the  defendants  attempt 
to  set  aside  their  own  discharge;  the  designations  of  both  of 
them  are  liable  to  the  same  objections.  The  one  is  called 
James  W.  Breedlove,  and  the  other,  William  E.  Robeson : 
now  these  intermediate  letters  may  either  be  intended  as  the 
initial  of  some  other  name  or  they  may  merely  be  placed  there 
to  designate  by  their  sound,  the  one  individual  from  another; 
this  last  is  a  very  common  occurrence-— if  then  a  letter  can 
perform  this  office  when  placed  between  two  names,  why  may 
it  not  when  placed  simply  before  one. 

III.  The  third  objection,  that  the  plaintiffs  below  were  not 
proved  to  have  been  aliens  is  answered  in  two  ways.  1st,  By 
saying  that  this  court  have  no  means  of  knowing  what  was 
proved.  This  is  not  an  a|^al.  That  mode  of  reviewing 
judgments  below  is  only  given  to  this  court,  in  cases  of  equity 
and  admiralty — ^this  case  is  neither.  If  the  defendants  below 
had  thought  the  evidence  insufficient,  they  might  have  spread 
it  on  the  record  by  a  bill  of  exceptions:  This  they  have  not 
done. 

In  the  case  of  Parsons  v.  Bedford  et  al.  S  Peters,  433,  thia 
court  decided  that  they  could  not  examine  into  the  facts  so  as 
to  reverse  a  judgment  below.  It  is  true  that  was  after  a  verdict, 
and  the  provision  of  the  constitution  in  that  respect  was 
thought.bjr  the  c6urt  to  apply;  but  the  reasons  urged  by  the 
counsel  and  many  of  them  used  by  the  court,  would  seem  to 
bear  with  propriety  on  a  case  like  this. 

In  tbe  case  of  Parsons  v.  Armor,  3  Peteis,  414 ;  the  court 
went  into  a  consideration  of  the  case  arising  on  the  facts:  but 
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they  do  so  under  an  express  declaration  that  they  consider  the 
case  as  coming  under  the  description,  either  of  a  bill  of  excep- 
tion, or  a  ease  submitted;  for  there  all  the  facts  were  stated  on 
the  record  to  have  been  either  agreed  by  the  parties,  or  stated  by 
depositions  and  documents.  Here,  on  the  contrary,  there  is  no 
such  statement  of  fitcts,  and  the  certificate  of  the  clerk  is  only 
that  **  the  foregoing  pages  contain  a  transcript  of  the  record 
and  process,  together  with  all  the  proceedings  relating  there- 
unto, the  judgment  of  the  court,  bills  of  exception  and  docu- 
ments therein  referred  to,  and  the  writ  and  citation  in  error  and 
returiL"  Not  a  word  mentioned  of  the  evidence.  So  that 
this  court  cannot  determine  that  no  proof  was  offered  that  the 
plaintiffi  below  were  aliens. 

But  secondly,  whether  proof  were  made  of,  tliis  fact  or 
not  is  totally  iimnaterial, — it  is  averred  in  the  petition,  and  the 
only  fact  in  issue  by  the  answer  is  the  discharge. 

IV.  A  point  not  stated  in  the  printed  case  seems  to  have  been 
insisted  on  at  the  hearing,  viz  :  that  it  does  not  appear  by  the 
record,  that  any  proof  was  made  that  Nicolet  and  Sigg  are  the 
persons  composing  the  firm. 

To  this,  the  same  answers  appiy  that  were  givei  to  the 
third  objection. 

y.  This  objection  (4th  in  the  printed  statement)  appears 
to  be  tantamount  to  saying  that  residence  and  citizenship  are 
synonymous.  It  has  been  repeatedly  decided,  that  one  of  the 
parties  being  a  resident  of  a. different  state  from  the  other,  will 
not  give  jurisdiction  to  the  courts  of  the  United  States.  Citi- 
zenship or  alienage  must  be  satisfactorily  stated. 

YI.  The  want  of  an  averment  that  Bedford  was  subject  to 
the  jurisdiction  of  the  court  The  answer  to  this  objection 
has  been  anticipated  in  that  which  was  given  to  the  first  error 
assigned.  BecUbrd  was  not  a  party  to  the  suit.  Thoise  only 
are  parties  against  whom  process  is  prayed.  The  contract 
be^  ig  in  solido,  he  was  not  a  necessary  party. 

V^II.  That  the  court  did  right  in  receiving  the  plea  to  the 
jurisdiction  after  the  trial  had  begun,  and  were  wrong  in  after- 
wards directing  it  to  be  withdrawn^  is  a  position  which  appears 
contradictory  to  the  best  established  rules  of  pleading.  That 
the  plea  came  too  late.    See  1  Mason,  364;  The  Sloop  Abby, 
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I  Peters,  460,  498;  4  Mason,  437;  4  Peters,  480;  1  Martin's 
Rep.  N.  S.  p.  4.  That  the  court  have  a  right  to  reverse  their 
interlocutory  decrees  and  to  ratify  an  error  while  within  their 
reach,    i  Cranch,  33;  3  Martin's  Rep.  N.  S. 

YIII.  An  objection,  not  in  the  printed  copy,  seems  to  have 
been  insisted  on  in  argument,  that  by  the  protest  of  the  note 
while  in  the  hands  of  Beckman,  and  the  record  of  the  suit 
brought  by  Bigg,  as  well  as  by  the  indorsements,  it  appears 
that  the  note  had  been  the  property  of  those  persons  respect* 
ively,  and  that  it  ought  to  have  been  snown  that  they  were 
capable  of  suing  in  the  court  of  the  United  States.  If  the  ob- 
jection were  good  in  point  of  law,  it  fails  under  the  circum* 
stances  of  this  case;  because  all  the  reasoning  which  applies 
to  that  which  is  founded  on  the  alleged  incapacity  of  the  plain- 
tiffl,  may  be  used  against  this.  But  the  ground  is  in  itself 
untenable,  although  the  payee  of  a  note  may  have  indorsed  it 
to  ar  "ther,  and  he  to  a  third;  yet  whenever  it  comes  back  to 
the  nands  of  the  payee,  he  holds  it  in  his  original  right,  and 
not  under  the  subsequent  indorsers. 

IX.  The  last  ground  relied  ou  is,  that  the  appeals  were  dis- 
charged by  the  proceedings  set  forth  in  the  record;  and  the 
cases  of  Ogden  v.  Saunders  and  Bergh  and  Zacarie  v.  Saunders, 
are  relied  on.  The  inference  to  be  drawn  from  these  decisions 
is  directly  the  reverse ;  that  aliens  and  citizens  of  other  states  are 
not  bound  by  state  insolvent  or  bankrupt  proceeduigs,  unless, 
as  in  the  case  of  Clay,  the  creditor  had  made  himself  a  party 
to  the  proceedings  by  appearing  or  accepting  his  dividend.  But 
even  admitting  that  the  plaintiffi,  as  aliens,  were  bound  by  a 
regular  proceeding  under  the  state  law,  they  are  not  bound  by 
this. 

The  proceedings  of  Breedlove  and  Robeson  are  under  the 
state  law,  passed  20th  February  1817,  2  Lislet's  Digest,  424. 

That  law  has  severed  essential  provisions,  which,  before  this 
court  can  confirm  his  discharge,  must  appear  to  have  been  com- 
plied with : 

1.  By  the  eighth  section,  the  judge  to  whom  application  is 
made,  must,  after  he  is  convinced  that  the  formalities  prescribed 
by  the  M^t  have  been  complied  with,  order  the  creditors  to  be 
Vol.  VIL— 3  D 
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called,  in  the  manner  and  within  the  time  directed  for  repealfl 
by  the  Civil  Code,  art.4,  tit.  16,  book  3 ;  this  reference  is  to  the 
Civil  Code  then  in  force ;  but  the  same  provisions  have  been 
transferred  to  the  new  code  now  before  the  court,  and  are 
found  in  article  3054;  one  part  of  which  is,  that  '<  the  creditors 
shall  be  summoned  to  attend  by  process,  issued  from  the  court, 
if  the  creditors  live  within  the  parish  where  the  meeting  shall 
take  place.''  No  such  process  appears  by  the  record,  yet  the 
plaintiffs  are  admitted  to  have  resided  in  the  parish,  and  they 
excepted  to  the  introduction  of  the  insolvent  proceedings, 
because  they  were  not  cited  as  parties  (see  biU  of  exceptions, 
p.  12). 

This  is  a  fatal  error.     There  are  many  others. 

2.  The  said  law  does  hot  authorize  any  judgment  of  dis- 
charge  from  the  debts,  as  is  pronounced  by  the  Parish  judge, 
in  the  proceedings  (p.  47),  see  sect.  28. 

S.  By  the  second  section,  the  debtor  is  obliged  to  file  with  his 
proceedings  an  account  of  bis  losses.  No  such  account  ap* 
pears  in  his  proceedings. 

4.  By  the  seventh  section,  if  the  appraised  value  of  the  pso- 
perty  surrendered  do  not  amount  to  more  than  one  tliirdof  the 
debts,  he  shall  not  receive  the  benefit  of  the  act,  unless  the 
losses  are  proved  .by  the  oaths  of  two  witnesses.  There  is  no 
appraised  property,  and  na  oath  to  prove  the  losses. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

This  suit  was  instituted  in  the  court  of  the  United  States  for 
the  eastern  district  of  Louisiana,  by  Theodore  Nicolet  and  J. 
J-  Sigg,  subjects  of  the  republic  of  Switzerland,  merchantii  and 
partners,  trading  under  the  firm  of  Theodore  Nicolet  &  Ca, 
against  James  W.  Breedlove  and  WUliam  L.  Robeson,  mem- 
bers of  a  commercial  company  consisting  of  J.  R.'  Bedford, 
James  W.  Breedlove  and  William  L.  Robeson,  merchants  and 
partners,  formerly  doiog  business  under  the  firm  of  Bedford, 
Breedlove  and  Robeson. 

The  petition,  which  in  the  courts  of  Louisiana  supplies  the 
place  of  a  declaration  at  common  law,  is  founded  on  a  pro- 
missory note  in  the  following  words : 
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|S0<4  10.  Mw  OrUoM,  Jfov.  t»,  18S». 

Bizty  day«  after  date  we  promise  to  pay  to  order  of  Messni 
Theodore  Nicolet  &  Co.  twenty^nine  hundred  sizty-four  and 
ten  hundredths  doUars,  value  received. 

Bbdvord,  Brcedlovb  and  Robeson. 

In  June  18S8,  the  defendants  filed  their  plea  and  answer, 
setting  forth  that  after  the  execution  of  the  said  note,  their  af* 
fairs  having  become  embarrassed,  they  made  out  a  ftill  and 
complete  schedule,  exhibiting  all  their  property  and  the  debts 
due  to  and  from  them,  which  said  property  was  duly  accepted 
by  the  judge  of  the  Parish  court  for  the  benefit  of  the  creditors 
placed  on  the  said  schedule,  among  whom  were  the  plaintifls 
Theodore  Nicolet  &  Co.,  who  were  then  and  at  the  time  of  the 
execution  of  the  said  note,  residents  of  New  Orleans.  The  an- 
swer then  sets  forth  at  large  the  proceedings  after  the  accept- 
ance of  the  property,  and  the  final  discharge  of  the  defendants 
by  the  judgment  of  the  Parish  court,  given  in  pursuance  of  the 
laws  of  the  state,  which  judgment  they  plead  in  bar  of  the 
action^ 

Afterwards,  in  January  1830,  the  cause  came  on  for  trial, 
when  the  following  entry  was  made.  **  This  cause  came  on 
f<Mr  hearing  before  the  court,  when,  after  hearing  the  arguments 
of  counsel  in  part,  it  is  ordered  that  this  cause  be  set  for  trial 
on  the  jury  docket  on  the  plea  filed  this  day.**  And  afterwards, 
on  the  same  day,  *^  came  the  defendants  by  their  counsel  and 
filed  the  following  plea.** 

This  plea  objects  to  the  jurisdiction  of  the  court,  because  the 
note  in  the  petition  mentioned  was  drawn  by  Bedford,  Breed- 
love  and  Reason,  payable  to  the  order  of  Theodore  Nicolet  & 
Co.^  which  said  firm  of  Theodore  Nicolet  &  Co.  is  composed 
of  other  persons  than  the  said  Theodore  Nicolet  and  the  said 
J.  J.  Sigg :  to  wit,  Gtermain  Musson  and  others,  all  and  each  of 
whom  are  citizens  of  the  United  States  and  state  of  Louisiana. 

The  plea  farther  alleges,  that  Frederick  Beckman,  a  remote 
indorser  on  the  said  note,  had  since  the  indorsement  become  a 
citizen.  The  plaintilSs  objected  to  the  reception  of  this  plea 
U>  the  jurisdiction,  because  it  came  too  late. 

Afterwards,  in  May  1830,  the  comt,  on  a  re-heaiing,  over- 
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ruled  the  plea  to  the  jurisdiction  which  had  been  received  at 
the  January  term.    The  defendants  excepted  to  this  decision. 

The  cause  catne  on  for  trial  before  the  court,  a  jury  not  hav* 
ing  been  required,  when  the  following  admissions  were  made. 

**  It  is  admitted  that  the  persons  composing  the  firm  of  T.  Ni- 
colet  &  Co.  were  residents  of  the  state  at  the  time  of  the  exe- 
cution of  the  note  sued,  and  have  continued  so  up  to  the  pre- 
sent date ;  that  they  are,  however,  absent  about  six  months  i;i 
the  year,  but,  when  so  absent,  have  their  agents  to  attend  to 
their  business ;  and  that  their  commercial  house  has  jBxisted  in 
New  Orleans  ever  since  the  execution  of  the  said  note.  It  is 
also  admitted  that,  at  the  time  of  the  execution  of  the  said 
note,  the  defendants  J.  W.  Breedlove  and  William  L.  Robeson 
were  residents  of  the  city  of  New  Orleans^  and  citizens  of  the 
state  of  Louisiana.  ** 

These  admissions  are  of  no  importance  in  the  cause^.  The 
residence  of  aliens  within  the  state  constitutes  no  objection  to 
the  jurisdiction  of  the  federal  court. 

The  defendants  offered  in  evidence  the  record  of  the  bank- 
rupt proceedings  from  the  parish  court.  It  was  admitted  that 
the  meeting  of  the  creditors  was  duly  advertised  in  the  public 
prints.  The  plaintiff  objected  to  the  admission  of  this  record, 
but  the  court  determined  that  it  should  be  read. 

The  defendants  also  gave  in  evidence  the  record  of  the  pro- 
ceedings of  the  court  in  a  suit  brought  by  the  plaintiff,  J.  J. 
Sigg,  on  the  same  note,  against  Bedford,  BreeiUove  and  Ro- 
beson, to  which  the  defendants,  James  W.  Breedlove  and 
William  L.  Robeson,  appeared,  and  pleaded  to  the  jurisdiction 
of  the  court,  on  which  the  suit  was  discontinued  on  motion  of 
the  plaintiffs'  counsel. 

In  June  1830,  the  court  rendered  its  judgment  in  favour  of 
the  plaintiffs  for  the  amount  of  the  note,  with  interest ;  which 
judgment  is  brought  before  this  court  by  writ  of  error. 

The  plaifitiffi  assign  the  following  enors  in  the  proceedings 
of  the  district  court. 

1st.  The  action  was  irregularly  instituted,  no  process  having 
been  sued  out  against  Bedford,  one  of  the  partners,  and  the 
contract  being  joint  as  well  as  several. 
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id.  Neither  in  the  petition,  writ,  or  in  any  part  of  the  pro- 
ceedings, is  the  christian  name  of  Sigg  set  forth. 

Sd  There  is  no  evidence  that  the  petitioners  are  aliens.  They 
are  showii  to  have  been  at  the  date  of  the  note,  and  to  the  time 
of  the  trial,  residents  of  New  Orleans. 

4th.  If  originally  aliens,  their  residence  in  New  Orleans  ren- 
ders them  incapable  of  suing  in  the  courts  of  the  United  States. 

5th.  There  is  no  averment  or  proof  that  Bedford,  one  of  the 
parties  to  the  note,  was  subject  to  the  jurisdiction  of  the  court. 

6th.  The  plea  to  the  jurisdiction  was  properly  filed,  and 
ought  not  to  have  been  taken  from  the  files  of  the  court. 

Tth.  The  plaintiffs  being  parties  to  the  insolvent  proceedings^ 
were  stopped  fiom  questioning  the  sufilciency  of  the  discharge. 

1.  The^^rst  error  assigned,  that  the  suit  is  brought  (tgainst  two 
of  three  obligors,  might  be  fatal  at  common  law.  But  the 
courts  of  Louisiana  do  not  proceed  according  to  the  rules  of  the 
common  law.  Their  code  is  jfbunded  on  the  civil  law,  aiid  our 
inquiries  must  be  confined  to  its  rules. 

The  note  being  a  commercial  partnership  contract,  is  what 
the  law  of  Louisiana  denotes  a  contract  m  solidOf  by  which  each 
party  is  bound  sevei;ally  as  well  as  jointly,  and  may  be  sued 
severally  or  jointly.  The  Civil  Code  of  Louisiana,  article  2080, 
directs,  *^  that  in  every  suit  on  a  joint  contract  all  the  obligors 
must  be  made  defendants;  and  the  succeeding  article  directs 
that  '*  judgment  must  be  rendered  against  each  defendant  se- 
parately, for  his  proportion  of  the  debt  or  damages." 

Article  2086  says,  ^  there  is  an  obligation  in  eolido  on  the 
part  of  the  debtors,  where  they  are  all  obliged  to  the  same 
thing,  so  that  each  may  be  compelled  for  the  whole."  Article 
2088  says,  **  an  obligation  m  solido  is  not  presumed ;  it  must  be 
expressly  stipulated." 

This  rule  ceases  to  prevail  only  in  cases  where  an  obliga- 
tion in  solido  takes  place  of  right  by  virtue  of  some  provisions 
of  the  law."  Pothier,  from  whom  this  article  appeius  to  be 
taken,  part  2,  ch.  3,  art.  8,  gives,  in  number  266,  as  one  of  the 
instances  in  which  the  law  presumes  it,  <^  where  partners  in 
commerce  contract  some  obligation  in  respect  of  their  joint  con- 


cern." 


This  then  is  a  contract  in  solidot  on  whictk  the  narties  mav 
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be  sued  severally  or  jointly^  and  \>y  which  each  in  liable  for  the 
whole. 

The  Civil  Code,  so  far  as  we  are  informedi  does  not  aflirm  or 
deny  thai  a  suit  may  be  sustained  on  such  a  contract  against 
two  of  three  obligors.    The  rules  o(  practice  in  Louisiana,  so 
far  as  we  understand  them,  require  that  the  petition  should 
state  the  truth  of  the  case,  and  should  show  a  right  in  the  pe- 
titioner to  recover.  It  is  not  denied  that  this  petition  states  the 
case  truly,  nor  is  it  denied  that  the  petitioner  has  a  right  to  re* 
cover  from  the  defendants  the  sum  demanded.     It  is  alleged 
that  he  has  not  a  right  to  recover  it  in  the  form  of  action  which 
he  has  adopted.    He  might  have  obtained  a  judgment  against 
each  for  the  whole  sum,  but  not,  it  is  said,  against  two  of  them,* 
m  oue  action.    If  this  be  the  rule  of  the  common  law,  it  is  a 
mere  technical  rule,  not  supported  by  reason  or  convenience. 
No  reason  other  than  what  is  merely  technical  can  be  assigned 
for  requiring  the  additional  labour  and  expense  of  two  actions 
for  the  attainment  of  that  which  may  be  as  well  attained  by 
one.  We  have  no  reason  for  supposing  that  this  technical  prin* 
ciple  has  been  engrafted  on  the  civil  law.    The  contrary  is  to 
be  inferred  from  the  practice  of  that  branch  of  it  with  which  we 
are  familiar.    It  is  a  rule  in  chancery  that  all  those  against 
whom  a  decree  can  be  made,  shall  be  brought  before  the  court, 
if  they  are  within  its  jurisdiction.    A  court  of  equity,  proceed- 
ing on  the  principles  of  the  civil  law,  would  not  tolerate  sepa- 
rate actions  in  this  case.    That  court,  in  a  case  of  which  it 
would  take  cognizance,  might  require  that  all  those  bound  in 
the  note  should  be  brought  before  it  in  the  same  suit,  not  that 
separate  actions  should  be  brought  against  those  who  might  be 
sued  in  one.     On  the  principles  of  the  civil  law  it  would  seem 
that  the  defendants  may  be  required  to  account  for  not  juijing 
the  third  promissor  in  the  suit,  not  for  joining  two  of  theuL  The 
record  contains  ample  evidence  to  this  point 

In  the  bankrupt  proceedings  given  in  evidence  by  the  defend- 
ants in  the  district  court,  the  petitioners  state  John  R.  Bedford 
to  be  a  resident  of  the  state  of  Alabama,  and  the  schedule  re- 
quired by  law  also  states  him  to  be  of  Alabama. 

In  the  record  of  the  proceedings  brought  by  J.  J.  Sigg  on  the 
same  note,  against  Bedford,  Breedlove  and  Robeson,  the  defend* 
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apU  pled  to  the  juriidiciion  of  the  court»  and  alleged  in  their 
plea  (hat  John  R.  Bedford,  one  of  the  members  of  the  firm  of 
Bedford,  Breedlove  and  Robeson,  was  not  a  citizen  of  the  state 
of  Louisiana,  but  is  an  inhabitant  and  citizen  of  the  state  of 
Alabama.  The  suit  was  disconUnued  on  the  motion  of  the 
plaintifls'  counseL  ' 

It  was  then  fully  shown  to  the  court  that  Bedford  could  not 
have  been  joined  in  the  action;  and  it  has  been  repeatedly  de* 
cided  that  in  chancery,  if  the  court  can  make  a  decree  according 
to  justice  and  equity  between  the  parties  before  them,  that  de< 
cree  shall  not  be  withheld  because  a  party  out  of  its  jurisdiction 
is  not  made  a  defendant,  although  he  must  have  been  united 
in  the  suit  had  he  been  within  reach  of  the  process  of  the  court. 
In  this  case  the  judgment  conforms  to  right  and  justice,  since 
the  plaintifis  were  entitled  to  claim  the  full  sum  from  each  of 
the  defendants. 

In  a  question  of  doubtful  practice,  it  ought  not  to  be  entirely 
disregarded,  that  the  defendants  in  the  district  court  have  not 
taken  this  objection,  though  they  pled  to  the  jurisdiction  of  the 
court  S  Pothier,  p.  2,  ch.  3,  art.  8,  no.  270,  271,  would  seem 
to  indicate  that  more  than  one,  and  less  than  all  the  obligors, 
when  bound  in  solido,  may  be  joined  in  the  same  suit. 

We  think  there  was  no  error  in  joining  two  of  the  defendants 
in  the  same  action. 

S.  The  plaintiff  Sigg  is  denominated  in  the  petition  and  writ 
J.  J.  Sigg.  The  omission  of  his  christian  name,  at  full  length, 
is  alleged  to  be  error.  He  may  have  had  no  christian  name. 
He  may  have  assumed  the  letters  <' J.  J.^  as  distinguishing  him 
from  other  persons  of  the  surname  of  Sigg.  Objections  to  the 
name  of  the  plaintiff  cannot  be  taken  advantage  of  after  judg- 
ment If  J.  J.  Sigg  was  hot  the  person  to  whom  the  promise 
was  made,  was  not  the  partner  of  Theodore  Nicolet  &  Co.,  ad- 
vantage  should  have  been  taken  of  it  sooner.  It  is  now  too  late. 

3.  The  petition  avers  that  they  are  aliens.  This  averment  is 
not  contradicted  on  the  record,  and  the  court  cannot  presume 
that  they  were  citizens. 

4.  If  originally  aliens,  they  did  not  cease  to  be  so^  or  lose 
their  right  to  sue  in  the  federal  court,  by  a  residence  in 
Louisiana.    Neither  the  constitution  nor  acts  of  congrte  le-"^ 
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quire  that  aliens  should  reside  abroad  to  entitle  them  to  sue  in 
the  courts  of  the  United  States. 

6.  The  suit  not  having  been  brought  against  Bedford,  it 
was  not  necessary  to  aver  or  prove  that  he  was  subject  to  the 
jurisdiction  of  the  courts  of  the  United  States. 

6.  The  sixth  objection  is,  that  the  plea  to  the  jurisdiction 
was  lawfully  filed,  and  ought  not  to  have  been  taken  from  the 
files  of  the  court. 

This  plea  was,  that  the  firm  of  Theodore  Nicolet  &  Co. 
consisted  of  other  persons  in  addition  to  those  named  in  the 
writ  and  petition,  and  that  those  other  persons  were  citizens  of 
Louisiana. 

It  is  admitted  that  a  constitutional  or  legal  disability  in  the 
court  to  exercise  jurisdiction  over  the  parties,  may  be  taken 
advantage  of  by  plea  in  abatement,  but  they  must  be  parties. 
If  they  are  not,  the  objecticm  is  of  a  different  character.  In 
the  case  at  bar  those  persons  who,  if  named  as  plaintififa^  might 
have  ousted  the  jurisdiction  of  the  court,  were  not  plaintiffs. 
To  make  them  so»  was  preliminary  to  any  objection  to  them. 
The  plea,  therefore,  was  to  be  considered  as  objecting  to  the 
writ  and  petition,  because  all  the  members  of  the. firm  of 
Theodore  Nicolet  &  Co.  are  not  named.  The  incapacity  of 
those  members  to  sue,  was  to  be  considered  after  they  became 
plaintifis.  If  persons  who  ought  to  join  in  a  suit  do  not  j<Mn  in 
it,  the  objection  is  not  to  the  jurisdiction  of  the  court  on  ac- 
count of  their  invalidity  to  sue,  but  because  the  proper  plain- 
tifib  have  not  all  united  in  the  suit.  The  plea  is  to  be  consi- 
dered as  if  the  averment  that  Germain  Musson  and  others  were 
citizens  of  Louisiana,  had  not  been  contained  in  it. 

This  plea  was  offered  after  issue  was  joined  on  a  plea  in  bar, 
and  the  argument  of  the  cause  had  commenced.  The  court . 
might  admit  it,  and  the  court  might  also  reject  it.  It  was  in 
the  discretion  of  the  court  to  allow  or  reftise  this  additional 
plea.  As  it  did  not  go  to  the  merits  of  the  case,  the  court 
would  undoubtedly  have  acted  rightly  in  rejecting  it  But  it 
was  received,  and  the  question  is,  whether,  after  its  receptioii, 
all  power  ovjer  it  was  terminated. 

All  the  proceedings  are  supposed  to  be  within  the  contitd  of 
the  court  while  they  are  in  paper,  and  befim  a  jury  i$  fwom  or 
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a  judgment  given.  If  so,  the  orders  made  may  be  revised,  and 
such  as  in  the  judgment  of  the  court  may  have  been  irregu- 
larly or  improperly  made,  may  be  set  aside.  If  such  be  the 
discretion  of  the  court,  this  is  not  a  case  in  which  a  supervising 
tribunal  will  control  that  discretion.  The  court  very  properly 
thought  that  after  issue  was  joined  and  the  argument  com- 
menced, an  additional  plea  not  going  to  the  merits,  but  which 
might  defeat  the  action,  ought  not  to  have  been  received.  We 
are  not  prepared  to  say,  they  exceeded  their  power  in  correcting 
this  ord^  and  setting  it  aside.  If  they  did  not  exceed  their 
powef,  they  have  committed  no  error  in  this  exercise  of  it. 

7.  The  seventh  and  last  error  assigned  is,  that  the  plaintijSs, 
being  parties  to  the  insolvent  proceedings,  were  stopped  from 
questioning  the  sufficiency  of  the  discharge. 

The  act  of  Louisiana,  passed  on  the  20th  of  February  1817, 
section  8,  relative  to  the  voluntary  surrender  of  property,  and 
to  the  mode  of  proceeding,  &c.  directs  when  the  judge  shall 
be  satisfied  that  the  debtor  is  entitled  to  the  benefit  of  the  act, 
^  he  shall  order  that  the  creditors  of  said  debtor  be  called  in 
the  manner  and  within  the  time  prescribed  for  respites  by  the 
Civil  Code,  art.  4,  title  16,  book  3 ;  and  he  shall  appoint  a 
counsellor  to  represent  the  creditors  absent  or  residing  out  of 
the  state,  if  there  be  any  mentioned  in  the  schedule." 

The  pix>vision  referred  to,  is  in  title  18,  articles  3052,  3053, 
3054,  in  the  volume  in  possession  of  the  court. 

The  language  of  the  code  is,  '^  the  respite  is  either  voluntary 
or  forced.     It  is  voluntary  when  ail  the  creditors  consent,  &c." 

**  It  is  forced  when  a  part  of  the  creditors  refuse  to  accept 
the  debtor's  proposal,  and  when  the  latter  is  obliged  to  compel 
them,  by  judUcial  authority,  to  consent  to  what  the  others  have 
determined  in  the  cases  directed  by  law.** 

The  forced  respite  takes  place  when  the  creditors  do  not  all 
agree,  for  then  the  opinion  of  the  three-fourths,  in  number  and 
in  amount,  prevails  over  that  of  the  creditors  forming  the  other 
fourth,  and  the  judge  shall  approve  such  opinion,  and  it  shall 
be  binding  on  the  other  creditors  who  did  not  agree  to  it. 

But  in  order  that  a  respite  may  produce  that  effect,  it  is  ne- 
cessary, 

h  That  the  debtor  shcfidd  deposit,  &c. 
Vol.  VII.-4  E  . 
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2.  That  a  meeting  of  the  creditors  of  such  debtor,  domici-* 
Hated  in  the  state,  shall  be  called  on  a  certain  day  at  the  office 
of  a  notary  public  by  order  of  the  judge,  at  which  meeting  the 
creditors  shall  be  summoned  to  attend,  by  process  issued  from 
the  court,  if  the  creditors  live  within  the  parish  where  the 
meeting  shall  take  (dace,  or  by  letters  addressed  to  them  by 
the  notary,  if  they  are  not  residing  in  the  parish. 

It  is  further  directed  that  the  meeting,  as  well  as  its  object, 
be  advertised  in  English  and  in  French. 

It  was  admitted  that  this  advertisement  was  made;  but  it  is 
not  admitted  nor  proved  that  the  petitioners  were  summoned 
to  attend  by  process  ftom  the  court,  or  by  letters  addressed  to 
them  by  the  notary.    Nor  did  they  appear  .voluntarily. 

Is  the  judgment  binding  on  themt 

It  is  unquestionable  that  summary  proceedings  of  this  de- 
scription must  be  regular,  and  that  their  regularity  must  be 
shown  by  the  party  who  relies  on  them.  Notice  to  the  credi- 
tors is  material,  and  the  law  prescribes  that  notice  and  defines 
it  Advertisement  in  the  papers  is  not  sufficient  Personal 
notice  must  be  given  to  a  resident  within  the  parish,  by  process ; 
to  a  non-resident,  by  a  letter  from  the  notary.  The  law  deems 
this  notice  indispensable,  and  the  court  cannot  dispense  with 
it  For  want  of  it  the  judgment  of  discharge  was  no  bar  to 
this  action. 

There  are  other  irregularities  in  the  proceedings,  but  want 
of  notice  is  fatal,  and  it  is  uimecessary  to  notice  them. 

Judgment  affirmed,  with  costs  and  damages^  at  the  rale  oC 
six  per  cent  per  annum. 
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AlNKl  L.  DuNCAir'i  HEiai  and  RBPRCSBNTATIVBii  PLAIN- 
TIFFi  IN  BftEOR  T.  ThB  UniTBD  StATBI. 

Aetion  im  ft  bofid  executed  bjr  Wllfiam  Canon*  tt  {Myinaiter,  uui  ilgned  by 
▲.  L.  Doiieaii  and  lohn  Canon  aa  hit  auredea^  condition^  that  WDliam 
Caraon*  pajrmaater  for  the  United  8tatc%  ahould  perform  the  dutiea  of 
that  ofice  within  the  diatrict  of  Orleana.  The  breach  alleged  waa  thftt 
W.  C  had  reoetred  large  auma  of  money  in  hla  olfielal  oapaclty*  in  hia 
fifo  time^  which  he  had  refoaed  to  pay  into  the  treasury  of  the  United 
Statea. 

The  bond  wia  drawn  in  the  namea  of  Abner  L.  Duncan,  John  Canon  and 
Thomaa  Duncan  aa  aoretiea  for  William  Carson,  but  waa  not  executed  by 
Thomaa  Duncan.  There  were  no  witneaaea  to  the  bond*  but  it  waa 
acknowledged  by  all  the  parties  to  it  before  a  notai7  public.  Thede- 
fondanta»  the  hein  and  repreaentatites  of  A.  L.  Duncan,  in  answer  to 
a  petition  to  compel  the  payment  of  the  bond,  say  that  it  waa  stipulated 
and  understood,  when  the  bond  waa  executed,  that  one  Thomaa  Duncan 
ahould  atgn  it,  which  waa  never  done,  and  the  bond  wia  never  completedi 
and  theri^ore  A.  L.  Dunobn  waa  never  bound  by  it  t  tliey  also  aay,  that, 
aa  the  representatives  of  A.  L.  Duncan,  they  are  not  liable  for  the  alleged 
dedication  of  William  Canon,  beoauae  he  acted  as  paymaster  out  of  the 
limits  of  the  district  of  Louisianat  and  the  defloiende%  if  any,  occurred 
without  the  Ihaita  of  the  aaid  district 

Before  the  jiiry  were  sworn  the  defendants  offered  a  statement  to  the  court 
for  the  purpose  of  obtaining  a  apecial  verdict  on  the  focta,  according  to 
the  provisions  of  the  act  of  the  legislature  of  Louisiana  of  1816.  The 
court  would  not  suffer  the  same  to  be  given  to  the  juiy  for  a  special 
fining,  because  it  **  waa  contrary  to  the  practice  of  the  court  to  oompd 
a  jury  to  find  a  apodal  verdict'* 

The  judge  charged  the  juiy  that  the  bond  sued,  upon  was  not  to  oe  gov* 
enmd  by  the  laws  of  Louisiana  in- force  when  the  bond  waa  aigned  at 
New  Orleans^  but  that  this  and  aU  similar  bonds  must  be  considered  aa 
having  been  executed  at  the  aeat  of  the  government  of  the  United  States^ 
and  to  be  governed  by  the  principlea  of  the  common  kw  t  that  although 
the  copy  of  the  bond  aued^on,  which  waa  certified  from  the  treasury 
department,  exhibited  a  acmwlinstead  of  a  aeal,  yet  they  had  a  right  to 
preaume  that  the  ori^al  bond  had  been  executed  according  to  law  i  and 
that  in  the  abaence  of  aU  proof  aa  to  the  limita  of  the  district  of  New 
Orleans^  the  juiy  waa  bound  to  presume  that  the  defklcation  occurred 
within  the  distrieti  and  If  the  paymaster  adted  beyond  the  limita  of  the 
district,  it  was  incumbent  on  the  defendants  to  prove  the^  ftot :  held,  that 
there  was  no  error  in  these  decisions  of  the  district  court  of  Louisiana. 

Tliis  b  an  official  bond,  and  wi^  given  in  pursuance  of  a  law  of  the  United 
States.    By  .this  law,  the  conditions  of  the  bond  were  Axed  t  and  also  the 
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manner  in  wbich  its  oblig;ation8  should  be  enforced.  It  was  delivered  to 
the  treasury  department  at  Washington  i  and  to  the  treasmy,  did  the  pay- 
master and  his  sureties  become  bound  to  pay  any  moneys  in  his  hands. 
These  powers  exercised  by  the  federal  goyemment  cannot  be  questioned. 
It  has  the  power  of  prescribing  under  its  own  laws^  what  kind  of  security 
shall  be  given  by  its  agents  for  a  faithful  discharge  of  their  public  duties. 
And  in  such  cases  the  local  law  cannot  affect  the  contract  as  it  b  made 
with  the  government )  and,  in  contemplation  of  law^  at  the  place  where 
its  principal  powers  are  exercised. 

It  is  not  essential  that  any  court,  in  establishing  or  changing  its  practicet 
should  do  so  by  the  adoption  of  written  rules.  Its  practiee  may  be 
established  by  a  uniform  mode  of  proceeding  for  a  seribs  of  years,  and 
this  forms  the  law  of  the  court.  In  this  case  it  appears  that  the  Louisi- 
ana law,  which  regulated  the  practice  of  the  district  court  of  Louisiana, 
has  not  only  been  repealed,  but  the  record  shows  that  in  the  year  1830, 
when  the  decision  was  given  in  this  case,  there  was  no  such  practice 
of  the  court,  as  was  adopted  by  the  act  of  congress  of  36  May  1834. 
The  court  refused  the  statement  of  facts  to  go  to  the  jury  for  a  special 
finding,  because  they  say  *<such  was  contrary  to  the  practice  of  the 
court" 

By  the  court.  On  a  question  of  practice,  it  would  seem  that  the  dedsion 
of  the  d 'Strict  court  as  to  what  the  practiee  is  should  be  conclusive. 
The  pra  tice  of  the  court  cannot  be  better  known  and  established  than 
by  its  own  solemn  adjudications  on  the  subject. 

IN  error  from  the  district  touit  of  the  United  States  for  the 
eastern  district  of  Louisiana. 

On'  the  22d  November  1829,  the  district  littomey  of  the 
United  States  filed,  on  behalf  of  the  United  States^  a  petition 
stating  that  on  the  4th  of  March  1807,  William  Carson,  Abner 
L.  Duncan  and  John  Carson  made  and  executed  their  bond  to 
the  United  States  in  the  sum  of  ten  thousand  dollars,  by  which 
they  bound  themselves  and  each  of  them,  and  either  of  their 
heirs,  executors  and  administrators,  that  William  Carson,  pay* 
master  of  the  United  States,  should  well  and  truly  perform  and 
discharge,  according  to  law,  the  duties  of  the  oiBce  of  paymas- 
ter of  the  United  States,  within  the  district  of  New  Orleans. 

The  petition  alleged  a  breach  of  this  bond  by  WilUam  Car- 
son, paymaster,  in  having  received  in  his  Ufe  time  large  sums 
of  money  in  that  capacity,  which  he  refused  to  pay  into  the 
treasury  of  the  United  States.  And  also  that  Abner  L.  Dun- 
can has  deceased,  leating  property,  and  that,  by  reason  of  the 
facts  above  stated,  his  heirs,  to  wit,  John  N.  Duncan,  Frances 
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DuncaD,  wife  of  Frederic  Conrad,  Hannah  Duncan,  Eliza 
Duncan,  and  Ahner  Duncan,  all  children  of  the  said  Aimer 
L.  Duncan,  these  three  last  named  being  minors,  and  also  Fran- 
ces S.  Duncan,  wife  of  the  said  Abner  L.  Duncan,  who  has 
accepted  the  community  of  her  deceased  husband,  have  be- 
come liable  to  pay,  and  are  indebted  to  the  United  States^ 
jointly  and  severally,  in  the  sum  of  ten  thousand  dollars. 
The  petition  proceeds  to  pray  that  John  N.  Duncan  and  Fran- 
ces S.  Duncan,  and  the  aforesaid  minors  Hannah,  Eliza,  and 
Abner  Duncan,  their  tutors  and  curators,  be  cited  to  answer  the 
petition,  and  that,  after  due  proceedings  had,  they  may  have 
judgment  against  them,  jointly  and  severally,  for  the  sum  of 
ten  thousand  dollars,  with  interest  and  costs. 

To  this  petition  was  annexed  a  copy  of  the  bond,  as  fol- 
lows: 

**  Know  all  men  by  these  presents,  that  we,  William  Carson, 
paymaster  for  the  United  States  of  America,  within  the  dis- 
trict of  New  Orieans,  Abner  L.  Duncan,  John  Carson,  and 
Thomas  Duncan,  Esquires,  are  held  and  firmly  bound  unto  the. 
said  United  States  in  the  penal  sum  of  ten  thousand  dollars, 
money  of  the  United  States,  to  be  paid  to  the  said  United  States 
of  America,  for  which  payment  well  and  truly  to  be  made  we 
bind  ourselves,  and  each  of  us,,  by  himself,  our  and  either  of 
.our  heirs,  executors,  and  administrators,  firmly  by  these  pre- 
sents. Sealed  with  our  seals,  and  dated  this  fourth  day  of 
March  on^  thousand  eight  hundred  and  seven. 

'*The  condition  of  this  obligation  is  such,  that  if  the  above 
bounden  William  Carson,  pajrmaster  for  the  United  States  of 
America,  do  and  shall  well  and  truly,  according  to  law,  per- 
form and  discharge  the  duties  of  said  oflSce  of  paymaster  for 
the  United  States  of  America  within  the  district  of  Orleans, 
then  the  above  obligation  to  be  null  and  void,  otherwise  to  re- 
main in  full  force  and  virtue. 

William  Carson,  [scrawl]. 
A.  L.  Duncan,  [scrawl]. 
John  Carson,  [scrawl]." 

The  bond  was  acknowledged  by^William  Carson  and  Ab- 
ner  L.  Duncan,  before  a  notary  public  in  New  Orleans,  on 
the  4th  day  of  March  1807,  and  by  John  Carson,  before  a  notary 
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public  at  Harrisburg,  Penneylvania,  cm  the  Slat  day  of  May 
1807.  The  copy  of  the  bond  was  certified  according  to  the 
provisions  of  the  act  of  congress  of  Sd  of  March  1817,  entitled 
'*an  act  providing  for  the  prompt  settlement  of  accounts.'* 

To  the  petition  of  the  United  States,  the  heinand  representa- 
tives of  Abner  L.  Duncan,  filed  an  answer  on  the  14th  day  of 
December  1829,  in  which  all  the  allegations  in  the  petition 
were  denied,  except  that  Abner  L.  Duncan  did  sign  the  bond 
therein  referred  to ;  but  they  aver  that  said  Duncan  was  not, 
in  his  life  time,  nor  are  the  respondents,  bound  in  law  to  pay 
the  amount  thereof  nor  any  part  thereof. 

They  further  aver,  that  by  and  in  said  bond,  it  was  stipula- 
ted and  understood  (when  the  same  was  signed  by  the  said 
Abner  L.  Duncan,  as  security  for  said  Carson),  that  one 
Thomas  Duncan  should  also  sign  the  same,  as  his  co-surety, 
but  th^t  the  said  Thomas  Duncan  never  did  sign  the  same, 
and  said  bond  never  was  completed,  nor  was  said  Abner  L. 
Duncan  ever  bound  thereby. 

Afterwards,  on  the  26th  of  May  18S0,  an  amended  answer 
was  filed,  stating  that  the  respondents  are  not  liable  for  the  al- 
leg«Ml  defalcation  in  the  accounts  of  said  Carson,  because  said 
Carson  acted  as  paymaster  out  of  the  limits  of  the  district  of 
Louisiana,  and  the  said  deficiencies,  if  any  exist,  occurred 
without  the  limits  of  said  district. 

The  cause  came  on  for  trial  upon  these  pleadings  on  ihe 
S9th  day  of  May  1830;  and  before  the  jury  were  sworn,  the 
counsel  for  the  ^fendants  offered  to  the  court,  a  statement  of  the 
fiicts,  for  the  purpose  of  obtaining  a  special  verdict  on  the  facts, 
under  the  tenth  section  of  the  act  of  the  legislature  of  the 
state -of  Louisiana  of  1817,  page  SS.  This  being  opposed  by 
the  district  attorney,  the  court  refused  to  admit  the  same,  or 
to  suffer  the  same  to  be  given  to  the  jury  for  a  special  finding, 
**  because  such  was  contrary  to  the  practice  of  this  court;  and 
because  a  jury  ought  not  to  be  compelled  to  find  a  special' ver- 
dict." Whereupon,  the  counsel  for  the  defendants  excepted  to 
the  opinion  and  decision  of  the  court  therein,  before  the  jury 
were  sworn. 

On  the  trial  of  the  cause,  a  transcript  from  the  treasury 
department  of  the  accounts  of  William  Carson  as  paymaster, 
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WM  giren  in  evidence,  showing  a  balance  due  to  the  United 
States,  of  BIZ  thousand  one  hundred  and  twenty-«ix  dollars 
eleven  cents,  for  which  sum  a  verdict  was  given,  and  a  judge- 
ment thereon  rendered  in  favour  of  the  United  States. 

On  the  trial  the  defendants  took  the  following  bill  of  ex- 
ceptions. 

^'Be  it  remembered,  that,  on  the  trial  of  this  cause,  the  judge 
charged  the  jury  that  the  bond  sued  on  was  not  to  be  governed 
by  the  laws  of  Louisiana,  or  those  in  force  in  the  territory  of 
Orleans  at  the  time  said  bond  was  signed  by  Abner  L.  Dun- 
can, who  signed  it  in  New  Orleans  in  the  then  said  territory ; 
but  that  this,  and  all  similar  bonds,  must  be  c^msidered  as 
having  been  executed  at  the  seat  of  government  of  the  Uni- 
ted States,  and  to  be  governed  by  the  principles  of  a  common 
law,  to  wit,  the  common  law  of  Engird. 

^*The  judge  further  charged  the  jury  that,  although  the  copy 
of  the  bond  sued  on  exhibited  a  scmwl  instead  of  a  seal,  yet 
they  had  a  right  to  presume  that  the  original  bond  had  been 
executed  according  to  law,  to  wit,  that  it  was  sealed  in  the 
manner  prescribed  by  the  common  law ;  that  the  scrawl  in  the 
copy  represented  the  place  of  the  seal  as  plainly  as  could  be 
done  without  a  fac  simile ;  and  that  if  the  fact  was  other\rise, 
it  was  in  the  power  of  the  defendants  to  have  shown  it. 

**  The  judge  also  charged  the  jury  that  they  were  bound  to 
presume,  in  the  absence  of  all  proof  as  to  the  limits  of  the 
district  of  Orleans,  that  the  deficiency  in  the  accounts  of  Car- 
son (hereunto  annexed),  the  principal  obligor  on  said  bond, 
occurred  on  account  of  moneys  received  and  disbursed  as  pay- 
master of  the  district  of  Orleans,  although  it  was  proved  that 
said  Carson  had  acted  as  paymaster,  and  disbursed  moneys,  as 
such,  at  fort  Stoddart,  and  at  the  town  of  Washington,  both 
in  the  then  territory  of  Mississippi,  and  finally,  that  if  said 
Carson  disbursed  money  in  any  other  district  than  that  of  Or- 
leans, it  was  incumbent  on  the  defendants  to  prove  that  fact. 
The  judge  further  charged  that  the  possession  of  the  bond  by 
the  treasury  department,  was  prima  feu^ie  evidence  of  delivery. 
To  all  of  which  charges,  the  counsel  for  the  defendants  then 
and  thefe  excepted,  before  the  jury  retired'  to  consider  their 
verdict." 
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The  defendants  proeecuted  a  writ  of  enor  to  thie  court :  and 
the  record  presented  the  bills  of  exceptions  to  the  ruling  of  the 
district  court,  as  to  the  claim  to  have  a  special  verdict ;  and 
the  matters  which  the  defendants'  coun^l  offered  for  the  jury 
to  find  as  such ;  and  also  the  bill  of  exceptions  sealed  by  the 
court  on  the  trial  of  the  cause. 

The  case  came  on  for  argument  at  the  January  term  of  this 
court  in  1832,  and  was  held  under  advisement  It  was  in 
part  reargued  at  this  term. 

Mr  C.  J.  Ingersoll,  for  the  plaintiffs  in  error,  contended: 
1.  It  was  an  error  ifi  the  court  below  to  reject  the  practice 
of  the  state  and  substitute  the  common  law  of  England.  The 
practice  of  the  state  was  established  by  the  act  of  1817,  adopted 
and  made  the  law  of  the  court  of  the  United  States  by  the  act 
of  congress  of  the  26th  of  May  1 824.  3  Laws  U.  8.  by  Story, 
1791.  The  case  of  Parsons  v.  Bedford,  3  Peters,  445,  settles 
the  principle.  The  cases  of  Parsons  v.  Armor,  3  Peters,  413, 
and  Parsons  v.  Bedford,  before  cited,  settle  every  thing  but  the 
mere  application  of  their  principles  to  any  given  circumstance; 
and  it  is  clear  that  the  district  court  of  Louisiana  has  estab- 
lished no  practice  of  its  own ;  which,  if  so^  must  appear  judi- 
cially and  declaratorily.  It  is  true  that  the  act  of  Louisiana  of 
1817  was  repealed  by  the  act  of  1825,  establishing  a  different 
code  of  practice.  Which  practice  then  is  to  prevaill  that  of 
1817  or  that  of  18251  Certainly  the  former,  because  that  was 
sanctioned  by  the  act  of  congress  of  1824;  and  when  state 
practice  is  once  adopted  by  a  federal  court,  it  never  fluctuates 
according  to  the  practice  or  legislation  of  the  state,  but  remains 
fixed,  till  changed  by  the  rule  of  the  federal  court,  or  by  act  of 
congress.  It  is  the  same  case  in  principle  as  that  of  the  old 
states  under  the  judiciary  act  of  1789:  they  took  the  state 
practice,  as  existing  then,  and  have  never  followed  any  state 
change  since.  Wapnan  v.  Southard,  10  Wheat  1.  The 
power  of  regulating  process  in  the  federal  courts  is  exclusively 
federal :  it  abides  in  congress,  until  by  them  delegated,  as  far 
as  necessary,  to  the  federal  courts.  The  second  section  of  the 
act  of  congress  of  the  8th  of  May  1792,  1  Story's  Laws  U.  S. 
257,  enacts  that  the  modes  of  proceeding  tsholl  be  the  same  aR 
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were  then  used  pursuant  to  the  act  of  1 789.  Infinite  confusion 
would  ensue,  and  the  supreme  power  would  be  subverted,  if 
the  states  were  allowed  to  alter  the  practice  of  the  federal 
courts.  The  case  of  Fullerton  y.  The  Bank  of  the  United 
States,  1  Peters,  604,  shows  how  the  federal  court  for  Ohio^ 
admitted  into  the  union  in  1802,  adopted  the  state  practice. 
So  the  federal  court  of  Louisiana  might  adopt  the  state  prac- 
tice; but  not  having  done  so  expressly,  or  by  affiimative  regu- 
lation, the  practice  first  used',  that  of  1817,  became  its  perma- 
nent practice,  and  could  not  be  aflected  by  the  state  code  of 
practice  of  1825.  For  this  is  not  a  question  of  right,  falling 
under  the  decision  of  Cox  v.  The  United  States,  6  Peters,  203 ; 
bui  a  question  of  remedy.  The  common  law  does  not  apply, 
but  the  law  of  Louisiana,  which  is  the  place  of  suit;  and  as 
was  ruled  by  Judge  Washington,  state  laws  qualify  rights,  but 
have  no  influence  on  remedies  in  the  federal  courts.  Campbell 
V.  Claudius,  1  Wash.  C.  C.  Rep.  485.  The  only  question  is^ 
wliich  of  the  remedies  is  tlie  proper  one :  and  it  is  submitted 
that  the  state  practice,  first  sanctioned  by  act  of  congress^ 
and  applied  in  the  federal  court,  remains  the  practice  of  that 
court  tUl  changed  by  its  own  regulation,  or  act  of  congress. 

2.  Duncan's  heirs  are  not  liable,  because  it  is  not  his  bond, 
as  they  pleaded.  The  body  of  the  bond  proves  that  Thomas 
Duncan  was,  by  the  contract,  to  share  its  responsibility  with 
Abner  Duncan,  and  without  the  signature  of  Thomas  it  never 
was  completed  or  delivered,  but  remains  an  escrow.  It  may 
be  good  against  Carson,  but  not  against  Duncan.  The  veijr 
point  has  been  adjudged  in  the  supreme  court  of  Louisiana,  in 
the  case  of  Wells  v.  Dill,  1  Martin's  Rep.  N.  S.  592.  Pothier, 
as  there  cited,  shows  this  to  be  a  principle  of  law.  It  is  a 
question  of  contract,  how  far  the  surety's  liability  extends. 
Cra]rth<»rne  v.  Swinburn,  14  Ves.  166.  The  case  of  Leaf  v. 
Gibbs,  4  Car.  &  Pay.  466,  19  English  Common  Law  Reports, 
475,  is  a  case  at  common  law,  precisely  in  point.  And  the  case 
of  Pawling  v.  The  United  States,  4  Cranch,  219,  is  an  analo- 
gous adjudication,  which  rules  the  principle,  if  not  the  very 
pnnt.  The  bond  is  not  joint  and  several,  but  a  joint  obliga- 
tion: '^  we  bind  ourselves  and  each  .of  us  by  these  presents:" 
and  the  principle  of  joint  liability  is  among  the  rudiments  of  the 
Vol.  VII.— S  F 
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common  Iaw«  from  the  very  commencement  of  the  coniracC  to 
execution  upon  it  by  final  process.  Judgment  against  three, 
will  not  bear  execution  against  any  one  of  them.  Clerk  ▼« 
Clement,  Roll.  Ab.  888 ;  6  Term  Rep.  525.  Judgment  against 
two  defendants  will  not  even  bear  ca.  sa.  against  one,  and  elegit 
against  another.  Blumfield  v.  Roswith,  Cooke's  Eliz.  57S;  5 
Co.  86;  Whitaker  v.  Hankinson,  Cro.  Car.  78;  Bi^ton  v. 
Pettit,  7  Cranch,  288,  2  Cond.  Rep.  494. 

3.  Duncan's  heirs  are  not  answerable,  because  he  became 
surety,  at  all  events,  for  no  more  than  the  district  of  Orleans; 
and  Carson's  delinquency,  if  any,  occurred  beyond  that  district. 
The  bond  i^  explicitly  confined  in  terms  to  the  district  of  Or- 
leans. Carson's  appointment  as  paymaster  was  regulated  by 
the  act  of  congress  of  the  14th  of  March  1802,  by  the  third 
section  of  which,  each  paymaster  is  allotted  to  a  localized  dis- 
trict, and  by  the  sixteenth  section  the  paymaster-general,  who 
is  to  appoint  the  paymasters,  and  require  them  to  give  bond 
with  surety,  is  to  appropriate  each  one  to  a  defined  district 
3  Story's  Laws  U.  S.  451.  It  is  well  settled  that  suretyship 
for  one  place,  does  not  cover  delinquencies  in  another.  Miller 
V.  Stewart,  9  Wheat,  630;  United  States  v.  Kirkpatricfc,  9 
Wheat.  720.  Now  the  account  in  proof  is  unlimited ;  it  is  against 
Carson  as  paymaster,  without  designating  any  district  The 
only  credit  is  for  a  sum  recovered  of  Carson's  administrator  in 
Mississippi.  The  charge  is,  that  although  it  was  proved  that 
Carson  disbursed  as  paymaster  in  Mississippi,  yet  in  the  ab- 
sence of  all  proof  as  to  the  limits  of  the  district  of  Orleans,  the 
jury  must  presume  that  the  deficiency  occurred  in  that  district, 
which  takes  for  gianted  that  Carson  did  disburse  as  paymaster 
in  Mississippi.  Thus  all  districts  are  confounded,  without  re- 
gard  to  the  act  of  cons^ress,  or  the  1x)nd  in  this  case,  and  the 
surety  is  made  to  answer  for  every  district  in  the  union. 

Mr  Taney,  attorney-ireneral,  admitted, 

That  by  the  act.  of  conffn:ss  of  1824,  the  coiirtg  of  the  Uni- 
ted States  in  the  distri't  of  Lonisiann,  were  authorized  to  modi- 
fy the  practice  of  those  ennrts,  and  to  arrange  the  .•same  diflef- 
cntly  from  the  praiMico  in  the  state  courts,  if  the  same  should  be 
deemed  proper,     fn   ISli,  the  law  of  Louisiana  of  1817,  au- 
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thorizing  a  special  finding  by  a  jury,  was  in  force :  but  in  1825, 
**  The  Code  of  Practice''  of  the  courts  of  Louisiana  was  adop« 
ted  and  promulgated,  by  wliich  the  right  of  a  party  to  insist 
on  a  special  verdict  was  taken  awa^,  and  the  proceedings  in 
jury  trials  were  left  to  the  rules  of  the  common  law. 

It  was  in  the  exercise  of  the  powers  granted  to  the  judges 
of  the  courts  of  the  United  States  by  the  act  of  1824,  that  the 
practice  of  adopting  the  rules  of  the  common  law  in  jury 
trials  was  adopted  by  the  court ;  and  that  the  practice  of  a 
special  finding  did  not  prevail,  is  sufficiently  shown  by  the 
court  saying  that  the  mode  of  proceeding  demanded  "was 
contrary  to  the  practice  in  the  district  couit  of  the  United 
States."  The  declaration  of  the  judge  of  the  district  court  is 
evidence  of  the  rule;  as  it  Is  not  required  that  tlie  rule  should 
have  been  in  writing. 

To  maintain  the  exception  taken  by  the  counsel  for  the 
plaintifis  in  error,  it  should  be  shown  that  by  the  act  of  con- 
gress it  was  the  duty  of  the  courts  of  the  United  States  to 
adopt  the  practice  of  the  state  courts,  as  it  stood  at  the  passage 
of  that  law.  If  they  had  the  pow;er  to  reject  any  part  of  it ; 
or  if  they  had  the  power  to  change  the  practice,  asiit  might 
be  changed  in  the  state  courts,  the  exception  fails.  Both  these 
powers  must  be  denied  to  have  existed  in  the  court,  in  order  to 
render  the  refusal  of  the  district  judge  error. 

As  the  act  of  1824  is  in  substance  and  clfect  the  same  with 
the  act  of  May  8th,  1792,  the  interpretation  given  of  the  lattei 
act  will  assist  in  the  construction  of  tlie  former  law. 

It  has  been  decided  that  under  the  act  of  1792,  the  powers 
of  the  courts  of  the  United  States  could  be  exercised  to  change 
the  modes  of  proceeding  and  establish  them  according  to  the 
rules  these  courts  might  adopt.  Bank  U.  S.  v.  Halstead  10 
Wheat.  51,  60,  61. 

The  language  of  the  act  of  1824,  is  different  from  that  of 
1792,  inasmuch  as  in  reference  to  the  adoption  of  the  state 
practice,  the  words  "  now  used,"  are  omitted  ;  thus  showing 
that  it  was  the  intention  of  the  legislature  to  authorize  a  change 
of  the  practice  in  the  courts  of  the  United  States,  as  chanfires 
might  be  made  in  the  state  courts,  should  the  judges  of  these 
courts  approve  of  the  same.     The  new  code  of  practice  was 
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iJbouC  to  be  adq>ted;  and  as  it  was  regarded  as  an  improve- 
ment, the  courts  of  the  United  States  were  left  at  liberty  to 
adopt  it  with  such  modifications  as  'they  thought  proper.  It 
was  .in  the  power  of  the  district  court  to  adopt  the  practice  es- 
tablished by  that  code,  and  it  has  adopted  it  Cited  S  Peters, 
443,  1  Cond.  Rep.  141. 

If  the  act  of  1824  required  that  the  courts  of  the  United 
States  should  adopt  the  practice  of  the  courts  of  Louisiana  as 
then  established,  the  law  would  have  been  unconstitutionaL 
The  law  of  Louisiana  of  1817,  as  it  took  away  the  right  of 
Hrial  by  jury,  was  void.  The  right  of  the  jury  to  give  a  general 
verdict  is  an  essential  and  most  impprtaikt  ingredient  in  the 
trial  by  jury ;  it  is  as  much  a  part  of  the  law  of  the  trial  by 
jury,  as  their  number  and  unanimity ;  and  a  court  is  bound  to 
receive  a  general  verdict  if  the  jury  offer  to  find  generally. 
The  right  to  trial  by  jury,  as  the-  same  is  used  and  exercised 
at  common  law,  is  secured  to  every  citizen  of  the  United  States 
by  the  constitution,  both  in  civil  and  criminal  cases.  Amend*- 
ments  to  the  Constitution,  art.  5,  6  ;  2  Dallai^  309. 

But  if  congress  had  the  power  to  legislate  on  this  subject, 
and  it  is  not  denied  that  siich  right  existed,  they  have,  by  the 
act  of  1789,  directed  the  mode  of  trial  by  jury  in  the  dtetriet 
and  circuit  courts  ;  and  when  by  that  act  that  mode  of  trial  is 
directed,  the  powers  and  principles  which  belong  to  it  at  com- 
mon law  are  given. 

It  was  to  prevent  any  discrqMincy  between  the  constitution 
and  laws  of  the  United  States,  and  the  law  and  practice  of 
Louisiana,  that  the  power  to  modify  this  practice  was  given  to 
the  court,  and  that  power  has  been  employed.  3  Pet«:8,  425, 
445. 

As  to  the  position  assiumed  by  the  counsel  for  the  friaintifli 
in  error,  that  the  law  of  Louisiana  is  different*  from  the 
common  law  as  to  the  liabilities  of  sureties  in  a  bond  and  the 
remedies  against  them ;  the  decision  of  this  court  in  the  case  of 
Cox  and  Dick  v.  The  United  States,  6  Peters,  171,  has  settled 
the  law  of  the  contract  to  be  against  the  plaintiffs.  The  contract 
entered  into  by  those  who  executed  this  bond,  is  governed  by 
the  law  of  the  district  of  Columbia,  in  which,  at  the  treasury 
department,  the  paymaster  was  bound  to  account. 
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Ill  reference  to  the  objecdon  taken  to  the  copy  of  the  bonn 
having  a  scrawl  in  place  of  a  seal,  it  was  argued  that  had  the 
original  instrument  been  executed  in  that  form,  it  would  have 
been  suflfeienU  1  Stark.  Ev.  SSS,  note  1.  But  this  inquiry 
is  rendered  unimportant,  as  the  certificate  from  the  treasury 
department  fully  authenticates  the  copy. 

There  is  no  evidence  that  William  Carson  was  the  paymas- 
ter of  any  other  district  than  the  district  of  Orleans ;  nor 
what  were  the  lunits  of  that  district  The  military  pay  dis- 
tricts were  not  regulated  by  any  particular  territorial  divisions^ 
but  were  assigned  by  the  president  Act  of  congress  of  Marph 
16, 1808. 

The  only  appdntment  held  by  William  Carson,  was  that 
mentioned  ia  the  bond^  and  under  that  appointment  the  money 
was  advanced  to  him ;  and  if  his  payments  were,  rightfully 
made  they  were  made  within  his  district ;  if  out  of  it  and 
made  wrongfully,  hii^  sureties  are  answerable  for  the  mis^ppro^ 
priation.  If  the  principal  in  the  bond  had  any  other  appoint^ 
ment,  it  was  the  duty  of  the  defendants  in  the  court  below  to 
have  shown  the  same. 

The  possession  of  the  bond  by  the  proper  officers  of  the 
government  of  the  United  States  is  sufficient,  in  the  absence  of 
c<Mitrary  proof  of  the  delivery  of  the  baod:  Had  it  been  held 
as  an  escrow,  mitil  Thomas  Duncan  had  executed  it,  this 
should  have  been  made  out  by  evidence.  Bank  U.  S.  v.  Dan- 
dridge,  19  Wheat  64;  Union  Bank  v.  Ridgely,  1  Har.  and 
Oill,4S0. 

Bfr  Justice  MliXAH  delivered  the  c^inion  of  the  Court 
This  writ  of  error  ia  prosecuted  to  reverse  a  judgment  of  the 
district  court,  which  exercises  circuitcocirt  powers,  in  the  state 
ofLouiaiajuu 

In  the  year  18S9  an  action  was  commenced  by  the  Upited 
fltates  against  the  plaintifls  in  error,  on  a  bond  given  by  Wil- 
liam Canoii^  as  paymaster,  and  signed  by  A.  L.  Duncan  and 
MiU'Can^n  as  his  sureties.  The  bond  bears  date  the  4th  day 
of  Marcn  1807,  and  contains  a  condition  **that,  if  the  above 
boanden  William  Carson,  paymaster  for  the  United  States  of 
America,  do  and  shall  well  and  truly,  according  to  law,  iMrform 
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and  discharge  the  duties  of  said  office  of  paymaster,  &c.  within 
the  district  of  Orleans,  then  the  obhgation  to  be  void,"  &c. 

The  breach  alleged  in  the  petition  was,  that  WiUiam  Car- 
son, paymaster,  &c.,  **  has  not  well  aAd  truly,  according  to 
law,  discharged  and  performed  the  duties  of  said  office  for  the 
district  of  Orleans;  but  that,  on  the  contrary,  he  did,  in  his 
life  time,  receive  large  sums  of  money  in  his  capacity  aforesaid, 
which,  although  frequently  requested,  he  refused  to  pay  into 
the  treasury  of  the  United  States.'^ 

The  defendants  in  their  answer  say,  that  *<by  and  in  said 
bond,  it  was  stipulated  cuid  understood,  when  the  same  was 
signed  by  Abner  L.  Dimcan,  as  security  for  said  Carson,  that 
one  Thomas  Duncan  should  also  sign  the  same,  as  his  co-sure- 
ty, but  that  the  said  Thomas  Duncan  never  did  sign  the  same, 
and  said  bond  never  was  completed,  nor  was  said  A.  L.  Dun- 
•'can  ever  bound  thereby.**  They  also  aver  that  they  are  not 
liable  for  the  alleged  defalcation  in  the  accounts  of  said  Carson, 
because  he  acted  as  paymaster  out  of  the  limits  of  the  district 
of  Louisiana,  and  the  said  deficiencies,  if  any  exist,  occurred 
without  the  limits  of  said  district. 

Before  the  jury  were  sworn,  the  defendants  offered  a  state- 
ment to  the  court,  for  the  purpose  of  obtaining  a  special  verdict 
on  the  facts,  in  pursucuice  of  the  provisions  of  the  tenth  section 
of  a  statute  of  Louisiana,  passed  in  1817.  But  the  court  over- 
ruled the  statement,  and  would  not  suffer  the  same  to  be  given 
to  the  jury,  for  a  special  finding,  because  it  was  contrary  to  the 
practice  of  the  court  to  compel  a  jury  to  find  a  special  verdict. 
To  this  decision  an  exception  was  taken. 

A  transcript  of  the  accounts  of  Carson,  duly  certified  by  the 
treasury  department,  was  then  given  in  evidence  to  the  jury; 
and  the  judge  charged  the  jury,  that  the  bond  sued  on  was 
not  to  be  governed  by  the  laws  of  Louisiana,  or  those  in  force 
in  the  territory  of  Orleans,  at  the  time  said  bond  was  sign- 
ed by  A.  L.  Duncan,  who  signed  it  in  New  Orleans,  in  the 
then  said  territory;  but  that  this,  and  all  similar  bonds,  must 
be  considered  as  having  been  executed  at  the  seat  of  govern- 
ment of  the  United  States,  and  to  be  governed  by  the  principles 
of  the  common  law.  That  although  the  copy  of  the  bond  sued 
on  exhibited  a  scrawl  instead  of  a  seal,  yet  they  had  a  right  to 
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p-esume  that  the  original  'bond  had  been  executed  acceding 
to  law.  That  the  jury  were  bound  to  presume,  in  the  absence 
of  all  proof  as  to  the  limits  of  the  district  of  Orleans,  that  the 
defalcation  of  Carson  occurred  in  the  district  of  Orleans,  al- 
though it  was  proved  that  he  disbursed  moneys,  as  paymaster, 
at  fort  Stoddart  and  at  Washington,  in  the  territory  of  Missis- 
sippi;  and  that  if  the  defendant  Carson  had  acted  as  paymas- 
ter beyond  the  limits  of  the  district  of  Orleans,  it  was  incum- 
bent on  the  defendants  to  prove  the  fact.  And  the  judge  also 
charged  the  jury,  that  the  possession  of  the  bond  by  the  trea^ 
sury  department  was  prima  facie  evidence  of  delivery — to  which 
charge  exceptions  were  taken. 

The  jury  rendered  a  verdict  against  the  defendants,  for  six 
thousand  one  hundred  and  twenty-six  dollars,  with  interest,  &c. 

This  judgment  the  plaintiffs  in  enor  pray  may  be  reversed, 
on  the  following  grounds: 

1.  Because  the  surety,  A.bner  L.  Duncan,  is  not  bound;  as 
when  he  executed  the  bond,  it  was  agreed  that  it  should  also 
be  signed  by  Thomas  Duncan. 

2..  Because  William  Carson  was  appointed  pajrmaster  for  a 
certain  district,  and  the  judgment  coveiB  defalcations,  which 
may  have  occurred  out  of  such  district. 

3.  The  rejection  by  the  court  of  the  statement  of  facts,  on 
which  a  special  verdict  was  prayed. 

4.  Because  the  rejection  of  this  statement  precluded  the  de- 
fendants from  proving  that  the  bond  was  delivered  as  an  es- 

'  crow. 

As  to  the  first  error  assigned,  it  appear^,  on  an  inspection  of 
the  bond,  it  was  drawn  in  the  names  of  Abner  L.  Duncan,  John 
Carson,  and  Thomas  Duncan,  as  sureties  tor  William  Carson, 
but  that  Thomas  Dupcan^never  signed  it  There  are  no  wit- 
nesses to  the  bond,  but,  on  the  day  of  its  date,  it  was  acknow- 
ledged by  William  Carson  and  Abner  L.  Duncan,  before  a  no- 
tary public  at  New  Orleans,  and  on  the  21st  day  of  May  fol- 
lowing, John  Carson  acknowledged  it  before  a  notary  public  at 
Harrisburgh,  in  Pennsylvania. 

To  sustain  this  ground,  reference  is  made  to  a  decision  of  the 
irapreme  couirt  of  Louisiana  in  the  case  of  Wells  v .  Dill,  report- 
ed in  1  Martin,  592.    In  their  decision,  the  court  >  say,  that. 
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**  the  defendant  i$  sued  oa  the  ground  that  he  rigned  as  surety, 
an  instrument,  purporting  to  be  a  bond,  signed  by  Charles 
Blanchard,  for  hia  faithful  performance  of  the  duties  of  curatcH*, 
to  the  vacant  estate  of  one  Jared  Risdon,  deceased.  In  oppo- 
sition to  this  action,  the  defendant  relies,  principally,  on  the 
want  of  the  signature  of  another  pelrson  to  the  instrument, 
whose  name  is  mentioned  in  the  body  of  it  as  co-surety.  The 
bond  is  drawn  in  the  name  of  Charles  R.  Blanchard,  as  princi- 
pal, and  the'defendant  and  Walter  TurnbuU  as  sureties.  At 
the  bottom,  the  names  of  Blanchard  and  Dill  are  affixed";  that 
of  TumbuU  is  wanting.  We  agree  with  the  defendant,  that^ 
under  these  circumstances,  his  signature  to  the  obligation  does 
not  bind  him.  The  contract  is  incomplete,  until  all  the  par- 
ties contemplated  to  join  in  its  execution  affix  their  names  to  it, 
and  while  in  this  state  cannot  be  enforced  against  any  one  of 
ihem.  The  law  presumes  that  the  party  signing  did  so,  upon 
the  condition  that  the  other  obligors  named  in  the  instrument 
should  sign  it :  and  their  failure  to  comply  with  their  agreement 
gives  him  a  right  to  retract"  Pothier  is  cited  by  the  court  to 
sustain  this  principle. 

There  can  be  no  doubt,  that  under  the  civil  law,  the  prin- 
ciple is  correctly  stated  by  the  court  It  must  be  observed. 
However,  that  the  court  say,  the  want  of  Tumbull's  signature 
was  principally  relied  on  to  invalidate  the  bond;  so  that  there 
seems  to  have  been  no  circumstances  going  to  refute  the  pre- 
sumption against  its  validity,  arising  from  its  face; -and  that 
the  omission,  of  the  signature,  was  not  the  only  ground  of  ob- 
jection to  it 

It  is  a  principle  of  the  common  law,  too  well  settled  to  be 
controverted,  that  where  an  instrument  is  delivered  as  an 
escrow,  or  where  one  surety  haisi  signed  it  on  condition  that  it 
iball.be  signed  by  another  before  its  delivery,  no  obligation  is 
incurred  until  the  condition  shall  happen.  And  if  it  af^ieared 
in  the  present  case,  that  Abner  L.  Duncan  signed  the  bond,  to 
be  delivered  on  condition  that  Thomas  Duncan  should  execute 
it,  there  can  be  no  doubt  the  plea  should  have  been  sustained 
in  the  court  below.  But  the  delivery  of  the  bond,  as  Well  as 
the  signatures  of  the  parties,  is  a  question  of  fact  for  the  jury; 
and  tids  court  cannot  determine  the  legal  question  ariiingjin 
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such  fecly  UDle»  it  be  stated  in  a  IhU  of  exceptions.  The  ac* 
knowledgement  of  the  bond  by  Abner  L.  Duncan,  and  after- 
wards by  John  Carson,  unconditionally,  and  its  delivery  to  the 
government,  would  seem  to  rebut  the  inference  drawn  by  the 
plaintiflh  against  its  validity,  from  the  simple  fact  of  its  not 
having  been  signed  by  ThcNaiad  Duncan*  There  ib,  therefore, 
nothing  upcm  the  fisu^e  of  the  record  which  would  go  to  destroy 
the  validity  of  this  bond. 

A  question  was  raised,  and  elaborately  argued  by  the  coun- 
sel for  the  plaintiffi,  whether  this  b<md,  having  been  executed 
at  New  Orleans,  was  not  governed,  not  only  as  to  the  manner 
of  its  execution,  but  also  as  to  the  extent  of  the  obligations  in- 
curred under  it,  by  the  principles  of  the  civil  law.  In  the  case 
of  Cox  et  al.  v.  The  United  States,  decided  at  the  last  term, 
this  question  was  settled. 

Thb  is  an  official  bond,  and  was  given  in  pursuance  of  a 
law  of  the  United  States.  .  By  this  law  the  conditions  of  the 
bond  were  fixed,  and  also  the  manner  in  which  its  obligations 
should  be  enforced.  It  was  delivered  to  the  treasury  depart- 
ment at  Washington,  and  to  the  treasury  did  the  paymaster 
and  his  sureties  become  bound  to  pay  any  moneys  in  his  hands. 
These  powers^  exercised  by  the  federal  government,  cannot  be 
questioned.*  It  has  the  power  of  prescribing,  under  its  own 
laws,  what  kind  of  security  shall  be  given  by  its  agents  for  a 
faithful  discharge  of  their  public  duties.  And  in  such  easea^ 
the  local  law  cannot  aflbct  the  contract ;  as  it  is  made  with  the 
government,  and  in  contemfdation  of  law,  at  the  place  where 
its  principal  powers  are  exercised. 

As  there  was  no  evidence  before  the  jury  that  any  part  of 
the  de&lcation  of  the  paymaster  occurred  without  the  limits  of 
the  district  in  which,  asappears  by  the  bond,  he  was  to  act;  the 
court  below  might  well  instruct  the  juiy,  that  in  the  absence 
of  such  proo^  they  were  bound  to  presume  that  the  deficiency 
took  ifdace  within  the  district 

The  rejection  of  the  special  verdict  by  the  court,  is  the 
ground  which  seems  most  to  be  relied  on  far  a  reversal  of  this 
judgment 

In  1817  the  legislature  of  Louisiana  enacted,  that  **  in  every 
case  to  be  tried  by  a  jurj^  if  one  of  the  parties  demands  that 
Vol.  VII.— 3  0 
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the  fiicts  set  forth  in  the  petition  and  answer  should  be  sub- 
mitted to  the  said  jury,  to  have  a  special  verdict  thereon,  both 
parties  shall  proceed,  before  the  jury  are  sworn,  to  make  a 
written  statement  of  the  facts  so  alleged  and  denied,  the  per- 
tinency of  which  statement  shdl  be  judged  of  by  the  counsel 
and  signed  by  the  judge,  and  the  jury  sh«Jl  be  sworn  to  decide 
the  question  of  fact  or  facts  so  alleged  and  denied,"  &c« 

On  the  S6th  of  May  1824,  congress  passed  an  act  entitled 
**  an  act  to  regulate  the  practice  in  the  courts  of  the  United 
States  for  the  district  of  Louisiana;  in  which  it  is  provided, 
that  the  mode  of  proceeding  in  civil  causes  in  the  courts  of  the 
United  States,  that^  now  arc,  or  hereafter  may  be  established 
in  the  state  of  Louisiana,  shall  be  conformable  to  the  laws 
directing  the  mode  of  practice  in  the  district  courts  of  said 
state:  provided  that  the  judge  of  any  such  court  of  the  United 
States  may  alter  the  times  limited  or  allowed  for  different  pro- 
ceedings in  the  state  courts,  and  make,  by  rule,  such  other 
provisions  as  may  be  necessary  to  adapt  the  said  laws  of  pro- 
cedure to  the  organization  of  such  court  of  the  United  States^ 
and  to  avoid  any  discrepancy,  if  any  such  exist,  between  such 
state  laws  and  the  laws  of  the  United  States." 

This  section  was  a  virtual  repeal,  within  the  state  of  Louisi- 
ana, of  all  previous  acts  of  congress  which  regulated  the  prac^ 
tice  of  the  courts  of  the  United  States,  and  which  Came  withia 
its  purview.  It  adopted  the  practice  of  the  state  courts  of 
Louisiana,  subject  to  such  alterations  as  the  district  judge  of 
the  United  States  might  deem  necessary,  to  conform  to  the 
organization  of  the  district  court,  and  avoid  any  discrepancy 
with  the  laws  of  the  union. 

By  .a  code  of  the  Louisiana  legislature,  passed  in  1829,  called 
the  ^^Code  of  Procedure,"  the  act  of  1817  was  repealed. 
This  repealing  act  was  not  before  the  court  until  the  present 
session;  and  a  question  is  made,  under  it,  whether  it  does  not, 
by  virtue  of  the  act  of  congress  of  1824,  change  the  practice 
of  the  district  court.  It  is  insisted,  for  the  plaintiffs,  that  it 
could  not  have  been  the  intention  of  congress,  by  the  act  of 
1824,  to  subject  the  practice  of  the  district  court  in  Louisiana 
to  any  changes  which  the  legislature  of  that  state  might  adopt, 
in  reference  to  the  practice  of  the  state  courts:  and  the  con- 
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struction  which  has  been  given  to  the  act  of  1798,  which  regu- 
lates process  in  the  courts  of  the  United  States,  is  relied  on  as 
conclusive  on  the  point  This  act,  by  re-enactu«x>  ^^  ^^^  ^ 
1789,  adopted  the  ^  modes  of  process^  for  the  district  and  cir- 
cuit courts,  which  were  in  use  at  the  time  of  its  passage  in  the 
supreme  courts  of  the  respective  states,  but  did  not  require,  as 
this  court  have  decided,  a  conformity  to  the  changes  which 
might  be  made  in  the  process  of  those  courts.  Nor  did  the 
act  ai^ly  to  those  states  which  were  subsequently  admitted 
into  the  union.  But  this  defect  was  removed  by  the  act  of 
the  19th  of  May  1828,  which  placed  all  the  courts  of  the 
United  States  on  the  same  footing  in  this  respect,  except  such 
as  are  held  in  the  state  of  Louisiana. 

It  does  not  appear  that  the  district  court  of  Louisiana,  by  the 
adoption  of  any  written  rule,  has  altered  the  practice  which 
this  court,  in  the  case  of  Parsons  v.  Armor  and  Oakey,  and 
Parsons  v.  Bedford  and  others,  reported  in  3  Peters,  considered 
as  having  been  adqited  by  the  act  of  1824.  But,  if  the  ques- 
tions raised  in  these  cases  occurred  after  the  act  of  1817  was 
repealed  by  the  code  of  procedure,  in  1829,  the  fiact  was  not 
known  to  the  court  As  the  act  of  1824  adopted  the  practice 
of  the  state  courts  before  this  court  could  sanction  a  disregard 
of  such  practice,  it  must  appear,  that,  by  an  exercise  of  the 
power  of  the  district  court,  or  by  some  other  means,  the  prac- 
tice had  been  altered. 

It  is  not  essential  that  any  court  in  estaUishing  or  changing 
its  practice  should  do  so  by  the  adoption  of  written  rules.  Its 
practice  may  be  established  by  a  uniform  mode  of  proceeding, 
for  a  series  of  years,  and  this  forms  the  law  of  the  court 

In  the  case  under  consideration,  it  appears  that  the  Louisiana 
law,  which  regulated  the  practice  of  the  district  court  of  Lou- 
isiana, has  not  only  been  repealed;  but  the  record  shows,  that 
in  the  year  1830,  when  the  decision  objected  to  was  made, 
there  was  no  such  practice  of  the  court  as  was  adc^ted  by  the 
act  of  1824.  The  court  refused  to  suffer  the  stat^nent  of  filets 
to  go  to  the  jury  for  a  special  finding,  because  they  say,  <<  such 
was  contrary  to  the  practice  of  the  court.'* 

On  a  question  of  practice,  under  the  circumstances  of  this 
case,  it  would  seem,  that  the  decinon  of  the  district  court,  as 
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above  made,  should  be  conclusive.  How  can  the  practice  of  the 
court  be  better  known  or  estfJiilished,  than  by  its  own  soleinn 
adjudication  on  the  subject? 

In  regard  to  the  last  error  assigned,  it  is  not  perceived  how 
the  refiisal  of  the  special  verdict  precluded  the  defendants  from 
proving  that  the  bond  was  delivered  as  an  escrow.  Such  evi- 
dence was  admissible  under  the  plea  or  answer  of  the  defend- 
ants; but  it  does  not  appear  that  any  such  was  offered  and  re- 
jected by  the  court 

The  judgment  of  the  district  court  must  be  affirmed,  with 
costs. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  district  court  of  the  United  States  tx  the  eastern 
district  of  Louisiana,  and  Was  argued  by  counsel :  on  considera- 
iiaa  whereof  it  is  ordered  and  adjudged  by  this  tourt,  that  the 
judgment  of  the  said  district  court  in  this  cause  be,  and  the 
same  is  hereby  affinned,  with  costs  and  damages^  at  the  rate  of 
per  centum  per  annum. 
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Boxes  of  Sugar,  Tufts  and  Clarke  claimants. 

Tlie  tkiama^  of  eigh^-fDiir  boxes  of  wagKtp  seised  in  the  port  of  Mew  Or- 
Issnsy  fbr  in  slleged  bresch  of  the  rerenae  laws^  snd  oondemned  ss  Ibt^ 
ftited  to  the  United  Stales  Ibr  baling  been  entered  as  brown  mstead  of 
white  sii|ar,  cfaUmed  an  appeal  from  the  distriet  court  of  the  United  States 
tothesnprsBeeourt  The  sagara^iHiile  under  seisure,  were  appraised  al 
two  thousand  rfz  hundred  and  two  doOars  and  fiftjr-one  centsi  and  after. 
ooodemnaSioB  thejr.were  sold  for  two  thousand  three  hundred  and  thirtjr* 
eight  doUaniaBd  ibrty-eight  eentsi  leairing,  after  deducting  the  expenses 
aadoostscfsak^  die  sum  of  two  thousand  one  hundred  and  fifty  doUafsand 

iiseente.  The  duties  on  the  sngarB»  considering  them  as  white  or  browiw 
heii^  dedaeted  from  the  amount,  reduced  the  net  proceeds  below  two 
thousand  doUaii^  the  amount  upon  which  an  appeal  could  be  taken.  HeU* 
fku  the  Tslne  in  controreny  was  the  Tslue  of  the  property  at  the  time 
of  te  ssisufe»  exohuiTe  of  the  duties,  and  that  the  daimant  had  «  right 
to  appeal  to  tids  court. 
The  slaiifee  under  wliich  these  sugars  were  seised  and  condemned,  is  a  high- 
fy  penal  Jaw,  and  should^  in  confonnity  with  the  rule  on  the  subject,  be 
oonsimed  strictly.  If  either  through  accident  or  mistake  the  sugars  were 
hyadifferent  denomination  from  what  their  quality  required, » 
is  not  incurred. 


'FROM  the  district  court  of  the  district  of  East  Louisiana. 

In  the  port  of  New  Orleans,  eighty-four  boxes  of  sugar,  im- 
ported from  Mataimis,  were  entered  as  ftroisn  iugatf  and  were 
seized  hfr  the  officers  of  the  customs  for  having  been  so  enter-, 
ed,  the  same  being  alleged  to  be  white  tugwr^  and  therefore  for- 
feited to  the  United  States;  a  libel  was  filed  against  the  whole 
importati(»,  but  afterwards  a  part  of  the  cargo  was  released, 
and  the  proceedings  in  the  libel  were  against  the  remaining 
eighty-four  boxes.  The  whole  parcel  had  consisted  of  one 
hundred  and  fifty-five  boxes,  of  which  seventy-one  were  mark- 
ed B,  and  eighty-four  marked  C;  The  8eventy-<Hie  boxes  re- 
leased were  marked  C,  and  of  the  eighty-four  remaining,  se- 
y^iity  were  marked  B,  and  fourteen  were  marked  C. 

In  the  answer  of  the  claimants,  all  fraudulent  intention  is 
denied,  and  the  character  of  the  sugar,  as  entered^  is  asserticd ; 
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and  the  claimants  alao  allege,  that  if  the  coiatrary  shall  be  ad* 
judged  by  the  court,  th6  just  conclusion  should  be  that  a  mis- 
take has  been  committed,  and  not  that  a  fraud  was  medi- 
tated. 

The  sugars  while  under  seizure  were  appraised  by  two  offi- 
cers of  the  customs  at  two  thousand  six  hundred  and  two  dol- 
lars fifty-one  cents.  After  their  condemnation  they  were  sold 
by  the  marshal  of  the  United  States  at  a  public  sale  for  two 
thousand  three  hundred  and  thirty-eight  dollars  forty-eight 
cents,  leaving  two  thousand  one  hundred  and  fifty  dollars  six 
cents  after  deductmg  the  costs  and  the  char[jes  attending  the 
suit  and  sale.  Upon  the  sugars  whether  uhUe  or  browns  the 
duties  amounted  to  a  sum  sufficient  to  reduce  the  net  proceeds 
below  two  thousand  dollars ;  considering  the  sugars  as  white 
sugars  these  proceeds  would  be  one  thousand  tluree  hundred 
and  eighty-eight  dollars  thirty-six  cents. 

Testimony  was  taken  as  to  the  real  nature  and  description 
of  the  sugars,  all  of  which  was  set  forth  in  the  record  of  the 
proceedings  ip  the  district  court,  and  which  is  particularly  le- 
feired  to  in  the  opinion  of  this  court.  The  district  court  con- 
denned  the  sugars  as  forfeited  to  the  United  States,  for  having 
been  entered  under  a  false  denonii  nation ;  the  entry  stating 
them  to  have  been  brown  sugars;,  and  the  court  having  ad- 
judged them  to  have  been  whitf^  sugars. 

The  claimants  prayed  an  nppeal,  which  the  district  court 
refused  to  allow,  takiiig  the  giound  that  the  value  of  the  pro- 
perty in  dispute  wan  not  above  two  thousand  dollars:  and  insists 
ing,  that  to  ascertain  the  value,  the  duties  must  be  deducted 
from  the  amount  of  sales,  which  deduction  would  leave  a  sum 
much  below  two  thousand  dollars. 

Upon  this  refui^aU  notice  was  given  to  the  district  jud^  and 
district. attorney,  of  an  application  to  this  coiut  for  a  manda- 
mus, for  the  allowance  of  th*'  appeal.  And  the  case  came 
before  the  court  upon  a  motion  for  such  a  mandamus.  The 
record  in  court  being  full,  it  was,  to  avoid  delay,  agreed 
that  if  this  court  shall  consider  that  the  case  admits  of  an  ap- 
peal, it  may,  ^n  the  picsont  transcript,  proceed  to  decide  the 
merits  of  the  cause. 
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The  case  was  argued  by  Mr  Mayer,  for  the  appellants;  and 
by  Mr  Taney,  attorney-general,  for  the  United  States. 

For  the  appellants,  Mr  Mayer  ccmtended. 

1.  That,  the  value  of  the  property  in  suit,  in  reference  to  the 
right  of  appeal,  is  the  amount  of  money  into  which  it  is  con- 
vertible ;  and  that  the  sales  made  in  this  case,  are  the  best 
test  of  the  value  of  the  sugar,  and  decide  the  value  of  property 
in  dispute  to  be  aboye  two  thousand  dollars ;  that  in  such  a 
case,  to  learn  the  value,  the  court  ought -not  to  make  any  de- 
duction for  the  amount  of  duties — a  subject,  as  regards  value, 
entirely  collateral  to  the  goods ;  the  [mwluctive  capacity  of  the 
goods  to  yield  the  amount  for  pajring  the  duties,  being,  in  it- 
self a  part  of  their  essential  value. 

On  the  merits,  he  contended : 

1.  That  the  testimony  shows  that  the  sugars  ought  to  be 
considered  brown. 

S.  That  whether  adjudged  brown  or  white,  there  is  no  ground 
for  forfeiture  of  the  sugars ;  the  testimony  exhibiting  justifi- 
cation for  a  belief  that  the  sugars  should  be,  or  might  be,  de- 
nominated brown ;  and  the  court's  opinion,  if  to  the  contrary, 
only  settling  a  doubt,  and  at  most  estabUshing  an  error  of  judg- 
ment, and  not  a  wilful  deception. 

That  no  presumption  of  fraudulent  representation  necessa-* 
rily  arises  from  showing  a  specification  of  an  entry  to  be  in- 
correct in  regard  to  the  commercial  character  or  designation  of 
an  article,  when  that  incident  of  the  article  is  speculative,  or 
may  be  variously  interpreted,  or  when,  at  all  events,  as  in  tliis 
case,  it  is  variously  defined  by  the  opinions  and  experience  of 
commercial  witnesses. 

S.  That  the  testimony  of  the  custom  house  officers  is  in- 
competent ;  that  it  is  inadmissible,  at  least  as  to  declarations 
of  Mr  Tufts ;  and  that,  under  any  view,  it  is  entitled  to  but 
little  weight,  since;  it  must  have  been  governed  by  the  prepos- 
sessions which  led  them  to  seize  the  sugar,  and  Comes  in  aid 
of  their  act  of  seiziiie 

On  the  poiQt  of  jurisdictiou,  Mr  Mayer  .argued,  that  the 
value  of  the  propeily  in  question,  in  lefcrence  to  the  right  of 
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appeal,  is  commensurate  with*ihe  party's  interest,  and  is  Che 
amount  of  money  into  which  the  subject  matter  is  conyertible ; 
that  the  sales  made  in  this  case,  are  the  beat  test  of  the  value 
of  the  sugar,  and  decide  the  value  of  property  in  dispute  to  be 
above  two  thousand  dollars;  that,  to  learn  the- value,  the  court 
ought  not  to  make  any  deduction  for  the  amount  of  duties^  a 
subject,  as  regards  value,  entirely  collateral  to  the  goods;  the 
jm^hteHoe  eapacUy  of  the  goods  to  yield  the  amount  for  faying 
the  duHei  themsehta  being  m  U$df  a  part  of  their  essential  value. 
The  lien  of  the  United  States  on  imported  goods  for  the  duties 
gives  the  government  no  properly  in  them,  and  does  not  impair 
in  any  degree  the  proprietary  interest  of  the  individual  through- 
out the  whole  property.  No  lien  would  have  such  an  effect  in 
regard  to  the  owner's  interest;  but  the  lien  for  duties  is  not 
one  of  as  proprietary  a  character  as  the  lien  of  mortgage,  or  a 
sailor's  lien,  or  a  judicial  lien  of  any  kind.  The  existence  of 
the  lien  in  no  case  extinguishes  the  pemmal  UabUUy.  It  does 
not  in  case  of  duties ;  because,  no  matter  what  may  be  the  fate 
of  the  goods  held  for  the  duties,  the  personal  liability  continues. 

A  mcHtgagor  may  insure  the  vessel  mortgaged,  without  spe* 
cif^ing  his  interest  as  incumbered,  and  recover  as  owner.  S 
Cain^B  Rep.  19;  Cames's  Ca.  Er.  124;  1  Johns.  Rep.  S86. 
Even  a  mortgage  of  land  is  not  in  effect  regarded  as  giving  an 
interest  in  the  land,  even  at  law;  but  is  looked  on  as  a  mere 
chattel  interest.  11  Johns.  Rep.  5S4;  15  Johns.  Rep.  S19. 
The  utmost,  in  respect  of  the  duty  claim,  to  be  pretended  by 
the  United  States,  is  an  interest  in  the  proceeds  of  the  goods 
liable  to  duty;  but  such  an  interest  is  not  an  interest  in  the 
property.  In  case  of  an  insurance,  an  averment  of  interest  in 
the  property  would  not  be  sustained  by  proof  of  right  to  the 
proceeds.     1 1  Johns.  Rep.  302. 

Under  the  poor  laws  in  England,  property,  though  mort- 
gaged, will  support  a  claim  of  settlement  at  its  full  value,  as  if 
not  mortgaged.  6  Term  Rep.  765 ;  1  W.  Bl.  598.  A  mort- 
gagor of  a  ship  cannot  commit  barratry,  because  deemed  the 
owner.  MarBh.  Ins.  528.  A  mortgage  of  a  ship  is  regarded 
as  only  a  right  by  means  of  the  ship  to  enforce  pa]rment  of  the 
mortgage  debt.  The  mortgagor  is  liable  for  the  ship's  repairs, 
a:^  il  110  mortgage  were  made.     1  II.  Bloc.  117;  Abbott,  117. 
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The  questioii  of  duties  was  not  involved  in  this  case  in  the 
court  below.  The  claim  for  the  duties  was  not  therefore  to 
be  recognized  by  the  court.  The  pretensions  of  the  United 
States  in  the  case,  were  paramount  to  all  ownership  or  claims 
of  duties^  as  the  government  demanded  the  whole  property, 
under  the  charge  of  unlawfid  importation.  The  oUigation  and 
the  claim  for  duties  are  incidental  only  to  lanojvl  importation. 
It  is  therefore  contradictory  to  the  very  nature  of  such  a  case 
as  the  present,  to  assume  that  the  claim  for  amount  of  duties 
eon  be  judidaUy  Jbiowti  or  regarded  in  it  But  in  the  very 
question  of  duties  the  owner  of  the  goods  has  an  interest,  and 
it  may  be  a  subject  of  judicial  controversy;  and  what  is  the 
value  of  that  interest  but  the  amount  of  the  duties?  It  is  no 
answer  to  say  .that  the  property  has  been  here  condemned  and 
sold ;  and  that  the  claimant  can  be  restored  only  to  the  amount 
of  sales  remaining  after  deducting  for  the  duties.  For  the 
purposes  of  the  appeal  only,  the  judgment  complained  of,  and 
not  the  acts  done  in  pureuance  of  die  erroneous  judgment,  is.  to 
be  regarded.  The  appellate  court  can  take  notice  of  the  exe- 
cution of  the  erroneous  judgment  only  after  reversing  the 
judgment,  and  to  determine  the  mode  of  doing  justice  to  the 
appellant  on  the  reversal.  The  consequences  of  the  judgment 
constitute  the  ground  of  the  complaint  against  it,  and  cannot 
come  in  to  sustain  it.  As  regards  the  present  question,  the 
sugars  are  to  be  treated  as  in  th^ir  original  specific  condition. 
It  is  a  cause  of  eompkunt  that  they  were  not  allowed  to  remain 
so;  but  were  converted  into  money,  by  adverse  proceedings. 
Suppose  the  importer  had  wished  to  use  the  merchandize 
himself,  would  it  not  be  deemed  to  be  of  the  value  to  him  of 
the  cost  and  the  amount  of  duties  1  Or,  suppose  that  he  in- 
tended to  export  the  property  and  receive  the  drawback;  where 
in  such  case  is  the  proprietary  interest  to  the  amount  of  duties 
of  government  in  the  merchandize?  Are  not  these  to  be  consi- 
dered by  the  court  as  rights,  and  rights  of  property  in  the  im- 
porter, respected  by  our  revenue  system?  But  the  theory  of 
the  district  court  in  this  case  would  contravene  all  this  privi- 
lege, on  every  fair  inference  to  be  drawn  from  its  existence. 
It  may  also  be  said  too,  that  in  reference  to  sales  of  merchan- 
dize even  lor  homo  consumption,  the  amount  of  the  duties  is 
Vol.  VII.— 3  H 
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part  of  its  worib.  Us  value.  It  has  been  decided  that  the  iiii- 
porler  is  liable  for  duties,  although  another  to  whom  he  has 
sold  the  me];chandize  before  entry  has  given  bond  and  security 
for  the  duties.  1  Mason's  Rep.  482.  If  the  merchandize,  while 
held  at  the  custom  house  for  duties,  is  destroyed,  still  the 
owner  would  be  liable  for  the  duties.  Do  not  all  these  liabili- 
ties constitute  an  interest  to  the  extent  of  the  amount  of  duties 
involved  in  them?  and,  if  so,  that  amount  is  part  of  tlie  value 
of  the  property  rs  coiiccrns  the  owner  of  it 

On  the  7}ierits  it  was  contended,  that  in  a  proceeding  of  for- 
feiture like  this,  the  rules  of  evidence  applying  to  penal  or  cri- 
minal proceedings  are  to  be  observed;  and  that,  accordingly, 
fraudulent  intention  must  be  proved.  Unexplained  discre- 
pancy between  the  entry  and  the  package  may  testify  the 
sinister  purpose;  but  still  the  court  must  be  satisfied  of  thai 
purpose  having  existed  before  it  will  condemn  in  a  case  of  this 
description.  9  Wheat.  430.  3  Wheat.  232.  6  Wheat  120. 
2  Mason,  48.     12  Wheat.  480.     1  Paine,  129,  499. 

Whether  adjudged  brovm  or  white^  there  is  no  ground  for 
forfeiture  of  the  sugars,  the  testimony  exhibiting  justifica- 
tion for  a  belief  that  the  sugars  should,  or  might  be,  determined 
brown,  and  the  court's  opinion  to  the  contrary  only  settling  a 
doubt,  and  at  most  establishing  an  error  of  judgment  and 
not  a  wilful  deception:  no  presumption  of  fraudrleuc  repre- 
sentation necessarily  arises  from  showing  a  specification  of 
an  entry  to  be  incorrect  in  regard  to  the  commercial  charac> 
ter  or  designation  of  an  article,  when  that  mcident  of  the  arti- 
cle is  speculative,  ui  may  be  variously  interpreted;  or  when,  at 
all  events,  as  in  this  case,  it  is  variously  defined  by  the  opin- 
ions and  experience  of  commercial  witnesses. 

Mr  Taney,  attorney-general,  contended  that  the  opinion  of 
the  district  judge  of  Louisiana  in  condemning  the  sugars,  and 
refusing  the  appeal,  was  correct. 

Mr  Justice  M'Lean  delivered  the  opinion  of  the  Court* 
This  case  is  brought  l>efore  the  court,  by  an  application  for 
a  mandamus  to  be  directed  to  the  judge  of  the  court  of  the 
United  Stales  for  the  district  of  Louisiana,  requiring  him  to 
allow  an  appeal  from  the  judgment  of  that  court. 
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In  their  pctilion  the  claimanls  state,  that  llie  eiglUy-four 
boxes  of  sugar  were  consigned  to  them  at  New  Orleans,  and 
that  on  their  arrival,  they  were  libelled  by  the  United  States 
for  an  alleged  breach  of  the  revenue  laws ;  that  the  sugars 
were  valued  by  the  two  custom  house  appraisers  at  two  thou- 
sand six  hundred  and  two  dollars  fifty-one  cents ;  that  they 
were  afterwards  condemned  and  sold  by  the  marshal  at  public 
8ale>  for  two  thousand  three  hundred  and  thirty-eight  dollars 
forty-eight  cents,  leaving  two  thousand  one  hundred  and  fifty 
dollars  six  cents,  after  deducting  the  costs  and  charges  of  the 
sale. 

Prom  the  judgment  of  condemnation  the  claimants  prayed 
an  appeal  to  the  supreme  court ;  which  wa9  refused,  on  the 
ground  that  the  value  of  the  tsugnrs,  exclusive  of  duties,  is 
less  than  two  thousand  dollars. 

By  consent  of  parties,  if  the  claimants  shall,  m  the  judg- 
ment of  this  court,  be  entitled  to  an  appeal,  the  merits  of  the 
case  shall  be  considered  as  regularly  before  the  court,  for  a 
final  decision. 

Whether  the  claimants  were  entitled  to  an  appeal,  is  the  first 
point  to  be  considered. 

The  decision  of  this  question  depends  on  the  amount  in  con- 
troversy. If  it  be  less  than  two  thousand  dollars,  the  judg- 
ment of  the  district  court  was  final,  and  cannot  be  revised  by 
an  appeal. 

The  judgment  of  condemnation  was  entered  on  the  9th  of 
April  1831,  and  on  the  28th  of  the  same  month,  under  the 
order  of  the  court,  the  marshal  sold  the  property. 

On  the  19  th  of  April  an  appeal  was  prayed,  and  an  orde* 
was  made,  that  the  district  attorney  should  show  cause  on  the 
2Sd  of  the  same  month,  why  an  appeal  should  not  be  granted. 

In  his  opinion  against  the  right  of  the  claimants  to  an  ap- 
peal, the  district  judge  says,  that  "  the  supreme  court  has  late- 
ly, in  the  case  of  (Jordon  v.  Ogden,  decided,  that  the  defend- 
ant cannot  support  an  appeal,  from  a  judgment  obtained 
against  him  in  the  court  below  for  a  less  sum  than  two  thou- 
sand doU&rs,  because  that"  judgment  is  the  only  matter  in  dis- 
pute '  "  In  this  case,"  the  judge  says,  "  the  thing  demanded  on 
one  side  was  the  forfeiture  of  a  specific  quantity  of  sugar,  and 
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on  the  other  the  restoration  of  the  same  article,  the  value  of 
which  did  not  amount  to  two  thousand  dollars."  "There 
was  no  demand  of  duties,  nor  could  such  demand  have  been 
taken  into  consideration  in  the  case  then  before  the  court 
There  was  no  contest  about  the  duties." 

It  will  be  observed  that  at  the  time  the  judgment  of  con- 
demnation was  entered,  and  also  when  the  appeal  was  prayed, 
the  sQgars  remained  in  the  hands  of  the  proper  officer.  Sup- 
pose the  judgment  had  been  given  for  the  restoration  of  the 
property,  in  what  form  should  it  have  been  entered  1  Could 
any  part  of  the  property  have  been  detained  for  the  payment 
of  the  duties  1  The  duties  were  not  then  due,  and  could  the 
court  have  directed  them  to  be  paid,  by  the  sale  of  a  part  of 
the  property  ? 

A  judgment  in  favour  of  the  complainants  in  the  district 
court  should  have  directed  the  property  to  be  Restored  to  them, 
on  the  payment  of  the  duties  or  securing  them  to  be' paid,  ac- 
cording to  law.  This  would  have  given  to  the  claimants  the 
whole  amount  of  their  property,  as  though  no  seizure  of.  it' had 
been  made.  Under  the  law,  they  were  entitled  to  a  credit  for 
the  payment  of  the  duties,  on  the  condition  of  ginng  bond  and 
security. 

Does  it  not  thus  appear,  that  the  whole- of  the  property  was 
the  amount  in  dispute,  and  would  have  gone  into  the  possess- 
ion of  the  claimants  had  the  judgment  of  the  court  been  in 
their  favour  ?  How  then  could  it  be  said  in  the  court  below, 
that  the  duties  must  be  deducted  from  the  value  of  the  sugars, 
as  forming  no  part  of  the  controversy ;  and  that  by  such  de- 
duction the  value  of  the  property  was  reduced  below  the 
amount  which  entitles  the  claimants  to  an  appeal  ? 

If  the  claimants  had  given  bond  for  the  payment  of  the 
duties,  and  a  judgment  of  restoration  had  been  entered  by  the 
court,  before  any  part  of  the  duties  became  payable,  should  the 
court  have  directed  them  to  be  paid  7  Such  an  order,  under 
9uch  circumstances,  would  be  oppressive  and  unjust. 

The  duties  having  been  secured  to  the  government,  as  the 
law  requires,  no  wrongful  act  on  the  part  of  the  officers  of  the 
government,  could  lessen  Uhe  term  of  credit  fixed  by  the  law 
Und  stated  in  the  bond.    And  if  no  bond  had  been  given,  be- 
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cause  of  the  seizure  of  the  property  or  its  restoration,  tlie^; 
claimants  would  have  been  at  least  entitled  to  a  credit  for  the 
unexpired  time  allowed  by  law  for  the  payment  of  the  duties, 
on  their  giving  the  requisite  bond  and  security. 

The  case  must  stand  before  this  court  on  the  appeal,  as  it 
stood  before  the  district  court,  at  the  time  the  tippeal  was 
prayed. '  No  subsequent  action  of  the  court  in  the  sale  of  the 
property  can  affect  the  question.  Before  this  court,  therefore, 
the  case  must  stand,  on  the  judgment  of  condemnation  ;  and 
this,  before  the  duties  were  payable  by  law.  Was  not  the 
entire  property,  and  consequently,  its  full  value,  ip  dispute 
between  the  parties  at  the  time  judgment  was  entered  ? 

On  the  one  side  a  condemnation  of  the  property  is  claimed, 
on  the  ground  that  the  revenue  law  has  been  violated ;  and  on 
the  other  a  restoration  of  the  property  is  demanded.  In  this 
view,  this  court  think  the  right  of  appeal  from  the  judgment 
of  the  district  court,  was  clear,  as  the  value  of  the  property  in 
controversy  exceeded  two  thousand  dollars. 

The  next  inquiry  is,  whether  the  sugars  were  entered  for 
the  payment  of  duties,  under  a  fsdse  denomination,  with  a 
view  to  defraud  the  revenue. 

The  sugars  were  entered  as  brawiy  on  which  a  duty  of 
three  cents  per  pound  is  paid ;  and  the  libellants  contend,  that 
they  should  have  been  entered  as  white,  on  which  a  duty  of 
four  cents  per  pound  is  paid.  The  quality  of  the  sugars  can 
only  be  ascertained  by  a  reference  to  the  proof  in  the  case. 

The  witnesses  differ  in  their  opinion  as  to  the  quality  of  these 
sugars.  Bertrand  and  Smelser,  two  of  the  custom  house  officers, 
say  the  sugars  were  white ;  and  their  testimony  is  corroborated 
by  five  other  vntnesses.  But  a  still  greater  number  of  witnesses, 
embracing  the  largest  importers  of  sugars  at  New  Orleans^  are 
of  the  opinion  that  the  sugars  were  properly  denominated 
brown,  by^the  importers.  Some  of  the  boxes  appeared  to  be 
whiter  than  others,  but  by  br  the  greater  number,  as  it  would 
seem  from  a  majority  of  the  witnesses,  were  brown. 

J.  W.  Zacharie  says  that  he  is  engaged  in  the  importation 
of  Havana  sugars,  and  ihat  had  he  been  ordered  to  purchase 
white  sugar,  he  would  not  have  purchased  the  sugars  in  ques- 
tion.     That  if  he  had  entered  these  sugars  as  brown«  for  the 
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payment  of  duties,  he  would  not  have  considered  himself  as 
practising  a  fraud  on  the  government. 

A.  Fiske  statesi  that  he  knew  sugar  of  superior  quality  im- 
ported as  brown  sugar,  and  that  it  is  very  difficult  beforehand 
for  an  importer  to  know  how  his  sugar  will  be  classed.  He 
says,  when  the  qualities  of  superior  brown  and  inferior  n'  i 
approximate,  a  very  fair  difference  of  opinion  may  exi^'  .as  to 
the  quality. 

Mr  Grant  states,  that  he  has  bod  great  experience  in  white 
Havana  sugar,  and  after  examining  the  samoles  of  the  sugais 
shown  him,  says  that  a  majority  of  them  a  brown,  though 
there  may  be  a  few  boxes  of  white.  He  would  not  purchase 
them  as  white,  on  an  order  for  sugar  of  that  quality. 

A.  R.  Taylor  and  Joseph  Cockayne  state,  substantially,  the 
same  facts  as  Mr  Grant 

Mr  Suarez  says  that  a  portion  of  the  sugar  shown  him  has 
been  white,  but  being  very  old,  it  has  become  worse  than 
brown,  and  that  he  would  not  purchase  it  as  white  sugar.  He 
considers  the  entire  lot  brown. 

J.  H.  Shepherd  states  substantially  the  same  facts.  It  ap- 
pears that  the  planters  in  Havana  mark  their  white  sugars 
with  the  letter  B,  and  that  the  mark  for  brown  is  Q;  and  it 
appears  from  the  testimony  of  Bertrand,  one  of  the  custom 
house  officers,  that  he  suspected  a  fraud  was  designed  by  the 
importers^  as  he  discovered  the  marks  on  the  boxes  had  been 
changed  from  B  to  Q.  Two  of  the  boxes  had  the  letter  B 
still  on  them. 

YHiether  these  changes  were  made  by  the  planter  or  the 
importer  does  not  appear;  but  Fiske  and  other  witnesses  state 
that  the  marks  which  are  placed  on  sugars  in  Havana,  depend 
very  much  on  the  fancy  of  the  planters,  and  that  they  are 
sometimes  marked  B,  with  the  view  of  selling  them  higher. 

There  does  not  appear  to  be  any  thing  in  these  marks  which 
shows  that  a  fraud  was  c9ntemplated  by  the  importers.  Any 
such  inference  is  rebutted  by  many  respectable  witnesses  in 
the  case,  who  state  that  the  sugars  are  of  the  quality  denomi- 
nated in  the  entry. 

The  statute  under  which  these  sugars  were  seized  and  con- 
demned is  a  highly  penal  law,  and  should,  in  conformity  with 
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the  rule  on  the  subject,  be  construed  strictly.  If,  either  through 
accident  or  mistake,  the  sugars  were  entered  by  a  different  de- 
nominatioQ  from  what  their  quality  required,  a  forfeiture  is  not 
incurred. 

Under  all  the  circumstances  of  this  case,  the  court  think, 
that  the  evidence  not  only  fails  to  convict  the  claimants  of 
fraud,  in  the  entry  of  these  sugars  by  a  false  denomination,  but 
they  think  that  the  weight  of  testimony  is  in  favour  of  the 
quality  of  the  sugars,  as  stated  in  the  entry.  They  therefore 
reverse  the  decree  of  the  district  court,  and  direct  said  court  to 
enter  a  decree,  that  the  proceeds  of  these  sugars  be  restored  to 
the  complainants,  if  the  duties  shall  have  been  paid;  and  if 
they  shall  not  have  been  paid,  as  they  are  now  due,  that  the 
restoration  be  of  the  balance  of  the  proceeds,  after  deducting 
the  duties. 

The  court  think  there  was  probable  cause  of  seizure,  and 
they  direct  the  fact  to  be  certified. 


On  consideration  of  the  motion  of  the  claimants,  and  of  the 
arguments  of  counsel,  as  well  for  the  United  States  as  for  the 
claimants,  thereupon  had,  it  is  now  here  considered,  ordered, 
adjudged  and  decreed  by  this  court,  that  a  writ  of  mandamus, 
as  prayed  for,  be,  and  the  same  is  hereby  awarded,  directed  to 
the  judge  of  the  district  court  of  the  United  States  for  the  east- 
em  district  of  Louisiana,  ordering  him  to  grant  an  appeal  in 
the  premises. 
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William  Ttrrll's  Heirs,  plaintiffs  in  error  v.  Akdrbw 

ROUNTREE  AND  OTHERS. 

Ejectment  On  the  13th  of  Februaiy  ISOT*  an  tttachment  wai  legukrij 
ianied  by  the  court  of  'WlDiamaon  county,  TcnneMce,  and  wai,  on  the 
13th  of  the  Mme  month,  leyied  on  a  tract  of  land,  the  property  of  die  de- 
fendant in  the  mit  Judgment  by  default  wai  entoed  on  the  15th.of 
October  IdOTi  the  property  was  on  motion  condenmed,  and  awiit  of  tcb- 
ditioni  ezponaa  ianied  on  the  24th,  which  came  into  the  handaof  the  aheiiff 
on  the  38th  of  October,  who  told  the  property  under  it,  on  the  3d  of  January 
1808.  The  county  of  WiUiam^n  was  difided  on  the  16th  of  Norember 
18079  and  that  part  of  die  land  for  which  this  ejectment  waa  brought, 
lay  in  the  new  county  called  Maury.  Held,  that  the  proceas  of  execution 
lor  the  mle  of  the  land,  under  which  it  waa  told  by  the  sheriff,  was  a  di- 
rection to  the  sheriff  to  sell  the  specific  property,  which  was  already  in 
his  possession,  by  virtue  of  the  attachment,  and  waa  already  condemned 
by  the  competent  tribunal.  The  subsequent  divirion  of  the  oonnty  could 
not  direst  his  vested  interest,  or  deprive  the  officer  of  the  power  to  finish 
a  process  which  waa  already  begun. 

ERROR  to  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  West  Tennessee. 

An  ejectment  was  brought  by  the  plaintifis  in  error  to  Sep- 
tember term  1830,  in  the  circuit  court  of  West  Tennessee,  for 
the  recovery  of  a  tract  of  land,  which,  in  the  life  time  of  the 
ancestor  of  the  plaintiffii,  had  been  taken  in  'execution,  and  sold 
by  the  sheriff,  to  satisfy  a  debt  for  which  judgment  had  been 
obtained  in  Williamson. county,  in  the  state  of  Tennessee. 
The  suit  was  commenced  by  attachment,  and  the  land  for 
which  this  ejectment  was  instituted,  was  attached  on  the  ISth 
of  February  1807,  the  sheriff  having  made  the  following  return 
to  the  writ  of  attachment.  *^  Came  to  hand  the  13th  of  Feb- 
ruary 1807,  about  nine  o'clock,  and  levied  immediately  on  an 
undivided  half  of  three  thousand  eight  hundred  and  forty  acres 
of  land,  on  both  sides  of  Sugar  Creek;"  &c.,  being  William 
Tyrell's  right  and  interest  therein. 

On  the  15th  of  October  1807,  the  plaintiff  obtained  judgment 
for  his  debt,  and,  on  motion,  the  property  attached  was  con- 
demned, and  a  writ  of  venditioni  exponas  was  ordered  on 
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tho  flame  day.  The  writ  was  iflsued  on  the  24th  of  October 
I8OT9  and  the  property  was  sold  on  the  Sd  of  January  1808. 
The  def  idants  in  error  derived  their  title  under  this  sale. 
On  the  trial  of  the  ejectment  in  the  drcuit  court,  evidence  was 
given  which  proved,  that,  at  the  time  the  attachment  was  laid 
on  the  land,  it  was  situated  in  Williamson  county;  and  that  on 
the  16th  of  November  1807,  the  legislature  of  Tennessee  pass- 
ed an  act  dividing  the  county  of  Williamscxi,  and  erecting  part 
of  the  same  into  a  separate  county,  denominated  Maury  coun- 
ty; and  that  a  portion  of  the  land  in  controversy  was  situated 
in  Maury  county,  when  the  same  was  sold  by  the  sheriff  of  the 
county  of  WilliamsoiL 

The  counsel  for  the  plaintifls  requested  the  court  to  charge, 
that,  whether  the  said  judgment  of  the  court  of  pleas  and  quarter 
sessions  of  Williamson  county  was  void  or  not,  the  sale  under  it 
was  void  as  to  that  part  of  the  land  which  was  situated  in  the 
county  of  Maury  at  the  time  of  the  sale;  and  that  the  sale  and 
conveyance  of  the  sheriff  of  the  county  of  Williamson  did 
not  transfer  that  portion  of  the  land. 

The  charge  of  the  court  was,  that  neither  the  judgment  nor 
the  proceedings  in  Williamson  county  were  void,  for  any  thing 
appearing  or  not  appearing  oii  the  fiice  of  said  judgment  and 
the  record  thereo£ 

The  court  also  charged  the  jury,  that,  if  a  portion  of  the 
land  in  controversy  wa&situated  in  the  county  of  Maury  at  the 
time  of  the  sale  thereof  by  the  sheriff  of  Williamson,  under  the 
judgment  of  Mollojr's  executors,  yet  that  such  sale  was  good, 
and  vested  the  title  in  the  purchasers,  as  the  land  was  all 
situated  in  Williamson  at  the  time  of  the  levy,  where  public 
notice  of  the  sale  was  given,  until  within  a  few  days  of  the 
sale,  and  that  the  sale  was  good  by  relation  to  the  levy. 

The  counsel  for  the  plaintiffii  excepted  to  the  charges  of  the 
court  thus  given,  and  a  bill  of  exceptions  was  sealed  by  the 
court.  Judgment  having  been  rendered  for  the  defendants, 
the  {daintiflb  prosecuted  this  writ  of  error. 

The  case  was  argued  by  Mr  Coxe,  for  the  {daintiflsin  error ; 
and  by  Mr  BeU|.  for  the  defendants. 
Vol.  VIL— 3  I 
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Mr  Coxe,  for  the  plainUflB,  contended,  that  after  the  division 
of  the  county,  by  the  act  of  the  legislature  of  Tennessee,  in 
which  act  there  was  no  saviror  clause  as  to  the  matter  before 
the  court,  all  the  right  of  the  sheriff  of  Williamson  county  to 
seU  that  part  of  the  land  which  fell  within  the  county  of  Maury, 
terminated. 

The  sheriff  does  not  take  possession  of  the  land  against 
which  the  process  of  execution  issues,  and  under  a  writ  of  ven- 
ditioni exponas  he  selb  no  more  than  the  right  and  interest  of 
the  defei^dant  in  the  same.  He  cannot  deliver  possession  of 
the  property  he  sells  to  the  purchaser. 

This  shows  that  the  sheriff  has  but  a  naked  power  to  sell  the 
lien  of  the  plaintifi^  which  he  has  acquired  by  his  judgment; 
and  that  it  is  co-extensive,  and  no  more,  with  the  limits  of  the 
county  in  which  he  can  exercise  the  authcMity  of  a  sheriff.  As 
soon  as  any  parf  of  the  property  of  the  defendant  is  by  law  se- 
parated fiom  the  county  of  which  he  is  the  sherifil  all  his  au- 
thority to  dispose  of  the  rights  over  it  acquired  by  the  plaintiff 
in  the  judgment,  are  at  an  end. 

By  the  laws  of  Tennessee  of  1794,  a  judgment  is  a  lien  on 
all  the  lands  of  the  defendant  in  the  state,  and  execution  may 
issue  from  the  court  in  which  the  judgment  is  obtained,  to  the 
sheriff  of  the  particular  county  in  which  the  land  of  the  defend- 
ant may  be  situated.'  As  therefore  the  lien  ci  the  plaintiff  in 
the  suit  under  which  the  land  in  controversy  in  this  case  was 
sold  was  not  affected  by  the  division  of  the  county,  the  plaintiff 
might  have  had  process  of  execution  to  the  sheriff  of  Maury 
county,  and  have  thus  sold  the  land  of  the  defendant  Instead 
of  this,  he  employed  the  original  execution.  Cited,  Bacon's 
Abr.  Execution. 

Mr  Bell,  for  the  defendants  in  error,  argued,  that  by  tne 
attachment  the  sheriff  of  Williamson  county  became  fully 
invested  .with  such  a  possession  and  control  over  the  lai^ 
attached  as  authorised  him  when  judgment  should  be  obtained, 
and  process  of  execution  issued,  to  dispose  of  it  The  attach- 
ment issued  on  the  ISth  of  February  1807,  and  before  the  act 
dividing  the  county  was  passed,  every  thing  to  complete  and 
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secure  the  rights  of  the  plaintiff  over  the  land  attached,  and  to 
empower  the  sheiiff  to  dispose  of  it,  was  done. 

As  the  sheriff  does  not  deliver  possession  of  the  land  he  sells 
under  an  execution,  his  powers  under  the  process  were  not 
affected  by  the  act  dividing  the  county.  After  the  sale,  the 
rights  of  the  purchaser  could  be  enforced  in  an  ejectment,  and 
did  not  require  any  further  act  of  the  sheriff  to  complete  them. 
The  sheriff  is  not  by  the  law  of  Tennessee  required  to  ^o  'o 
the  land  he  takes  in  execution ;  and  he  sells  it  at  such  place  as 
he  may  think  proper. 

The  rights  of  the  plaintiff  under  the  attachment^  the 
judgment  and  the  execution,  were  fully  vested  and  secured 
before  the  act  for  the  division  of  the  county  was  passed; 
and  those  rights  could  not  be  affected  by  the  same.  He 
could  not  be  interrupted  or  delayed  in  the  use  and*  en)oy- 
ment  of  those  rights;  nor  could  they  be  postponed,  to  dedde 
that  he  must  have  resorted  to  new  proceedings,  would  be  to 
say  that  he  could  be  deprived  of  the  rights  thus  obtained,  by 
a  law  passed  after  they  had  been  acquired  and  completed. 
Such  a  law  would  impair  rights  protected  by  the  constitution 
of  the  United  States,  and  that  of  the  state  of  Tennessee. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

In  this  case  the  pi&intifb  in  error  contend  that  the  circuit 
court  misdirected  the  jury;  in  consequence  of  which,  the  verdict 
ought  to  be  set  aside,  the  judgment  reversed,  and  a  venire 
fitcias  de  novo  awarded. 

They  had  brought  an  ejectment  for  a  tract  of  land,  the  title 
to  which  was  shown  to  have  been  in  their  ancestor;  but  which 
the  defendants  claimed  under  a  conveyance  thereof  made  by 
the  sheriff  of  Williamson  county,  in  West  Tennessee,  in  pursu- 
ance of  a  sale  made  by  him  under  a  writ  of  venditioni  exponas, 
issued  on  a  judgment  rendered  in  a  suit  commenced  by  attach- 
ment. 

On  the  13th  day  of  February  1807,  the  attachment  was 
regularly  issued,  and  was  levied  on  the  13th  of  the  same 
month  on  the  land  in  controversy.  The  defendants  in  the 
atxachment  did  not  appear,  or  replevy  the  property,  but  made 
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default;  on  which  judgment  was  rendered  on  the  ISth  of 
October  1807.  On  motion,  the  property  attached  was  con- 
demned, and  a  writ  of  venditioni  exponas  awarded,  which 
issued  on ,  the  24th,  and  came  to  the  hands  of  the  crfBcer  on 
the  28tb  of  October  1807,  who  sold  on  the  2d  of  January 
1808. 

The  plaintiffs  proved  that  the  county  of  Williamson  was 
divided  on  the  16th  of  November  1807,  and  that  part  of  the 
land  for  which  the  ejectment  was  brought  lay  in  the  new 
county  called  Maury.  He  therefore  moved  the  court  to  in- 
struct the  jury  that  the  sale  was  void  as  to  that  part  of  the 
land  which  was  situated  in  the  county  of  Maury,  at  the  time 
of  the  sale;  and  that  the  conveyance  of  the  sheriff  did  not 
transfer  that  portion  of  it. 

The  court  instructed  the  jury  that  the  sale  was  good  by 
relation  to  the  levy.  To  this  instruction  a  bill  of  exceptions 
was  taken,  and  the  cause  is  brought  up  by  writ  of  error. 

The  counsel  for  the  plaintiffs  in  error  has  argued  the  cauM 
as  if  the  f  rocess  under  which  the  sale  was  made  had  been  the 
usual  execution  awarded  on  a  judgment  rendered  against  a 
person  brought  into  court  by  regular  process.  Without  in- 
quiring whether  his  objections  to  the  charge  would  have  been 
well  founded,  had  that  been  the  character  of  the  case,  it  is 
sufficient  to  observe  that,  in  the  actual  cause,  the  land  itself 
was  attached.  Not  having  been  released,  it  remained  in  the 
custody  of  the  officer  subject  to  the  jud^nent  of  the  court 
An  interest  was  vested  in  him  for  the  purposes  of  that  judg- 
ment. The  judgment  did  not  create  a  general  lien  on  it,  but 
was  a  specific  appropriation  of  the  property  itself  to  the  satis- 
fiiction  of  that  particular  judgment.  The  process  which  issued 
did  not  direct  the  officer  to  levy  it  on  the  property  of  the 
defendants,  but  to  sell  that  specific  property  wUch  was  already 
in  his  possession  by  virtue  of  the  attachment  and  was  already 
condemned  by' the  judgment  of  the  competent  tribunal  The 
subsequent  division  of  the  county  could  not  divest  this  vested 
interest,  or  deprive  the  officer  of  the  power  to  finish  a  process 
which  was  rightly  begun. 

There  is  no  error  in  tl^e  charge,  and  the  judgment  is  affinned 
with  costs. 
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The  titles  to  lands  under  the  sets  of  the  legislsture  of  the  state  of  Pennsfl- 
▼ania,  proiddin;  for  the  sale  of  the  landed  estate  of  John  Nichdson,  in 
satiifiiction  of  Uie  liens  the  state  held  on  those  lands,  and  the  proceed* 
ings  under  the  same,  are  yalid. 

These  acti^  and  the  proceedings  under  thero,  do  not  contniTene  the  prorip 
sions  of  the  constitution  of  the  United  States,  in  any  manner  whatsoever. 

The  words  used  in  the  constitution  of  Pennsylrania  in  declaring  ths  extent 
of  the  powers  of  its  legislature,  are  sufficiently  comprehensive  to  embrace 
the  powers  exerdsed  over  the  estate  of  John  Nicholson. 


IN  error  to  the  circuit  court  of  the  United  States  for  the  eastern 
district  of  Pennsylvania. 

In  the  circuit  court,  the  plaintiffs  in  error  instituted  an  eject- 
ment for  a  tract  of  land  in  the  county  of  Franklin,  in  the  state 
of  Pennsylvania.  They  showed  title  to  the  land  as  the  heirs 
of  John  Nicholson,  who  was  seised  of  the  same  at  the  time  of 
his  death,  under  a  warrant,  survey  and  return  of  survey,  and 
payment  of  the  purchase  money  to  the  stare. 

The  title  of  the  defendants  was  regularly  derived  from  a 
sale  of  the  lands  of  John  Nicholson,  made  under  the  authority 
of  the  state  of  Pennsylvania,  towards  satisfying  the  lien  claim- 
ed by  the  state  for  the  debts  due  by  John  Nicholson,  ariiring 
from  his  defalcation  as  the  comptroller-general  of  the  state. 

The  constitutionality  and  validity  of  that  lien  were  denied  by 
the  plaintiffs. 

On  the  13th  of  April  1782,  John  Nicholson  was,  by  an  act 
of  the  legislature  of  Pennsylvania,  appointed  comptroller- 
general  of  the  state,  and  was  entrusted  with  large  powers  for 
the  collection  of  the  debts  due  to  the  state,  the  settlement  of 
public  accounts,  and  the  management  of  the  funds  of  the 
state. 

Mr  Nicholson  acted  as  comptroller  for  twelve  years,  during 
which  time  he  was  impeached,  tried  and  and  acquitted.  He 
afterwards,  on  the  11th  of  April  1794,  resigned  the  office. 

By  acooup^  stated,  on  ihe  19th  of  November  1796,  large 
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oalances  were  found  to  be  due  by  Mr  Nicholson  to  the  state  of 
Pennsylvania.  On  an  account.  No.  1»  headed  "Dr,  John 
Nicholson,  account  in  continental  certificates  with  the  state  of 
Pennsylvania,  Cr,**  the  balance  was  fifty-one  thousand  two 
hundred  and  nine  dollars  and  twenty-two  cents ;  and  on  another 
account.  No.  2,  headed  "  Dr,  John  Nicholson,  account,  three 
per  cent  stock  in  account  with  the  state  of  Pennsylvaiita,  Cr," 
the  balance  was  stated  to  be  sixty-three  thousand  seven  hun- 
dred and  thirty-one  dollars  and  six  cents. 

The  original  accounts  were  given  in  evidence  on  the  trial 
in  the  circuit  court,  and  also  counterparts  of  them  signed  by 
the  respective  officers,  upon  which  were  indorsements,  one  in 
the  handwriting  of  Mr  Nicholson,  the  other  in  that  of  his 
counsel  in  a  suit  instituted  against  him  for  the  recovery  of  the 
debts  due  to  the  state. 

A  suit  was  commenced  in  the  supreme  court  of  Pennsyl- 
vania, by  the  state  against  John  Nicholson  to  September  term 
179S,  for  the  loss  sustained  by  the  state  on  certain  certificates, 
which  it  was  alleged  he  had  improperly  subscribed ;  and  a  ver- 
dict was  obtained  against  him  on  the  18th  of  December  1795, 
for  four  thousand  two  hundred  and  eight  pounds  eight  shillings 
and  ten  pence.  No  execution  was  ever  issued  on  this  judg- 
ment. 

To  September  term  1795  another  suit  was  instituted  by  the 
state  of  Pennsylvania  against  John  Nicholson,  being  an  action 
of  trover  for  certain  continental  certificates  and  funded  stock  of 
the  United  States.  Judgment  was  entered  in  this  suit  on  the 
20th  of  March  1797,  on  the  following  agreement,  signed  by 
the  attorney-general  of  the  state,  and  by  the  counsel  for  the 
defendant. 

^<  21st  of  March  1797,  by  agreement  filed,  the  judgment  is 
for  the  sum  of  one  hundred  and  ten  thousand  three  hundred 
and  ninety  dollars  and  eighty-nine  cents,  rating  the  stock  as 
follows:  six  per  cent  at  sixteen  shillings  and  ninepence  in- the 
pound;  three  per  cent  at  ten  shillings;  militia  certificates  at 
fifty  per  cent;  and  that,  in  the  set  off,  the  stock  be  allowed  at 
the  same  rate ;  the  defendant  to  be  allowed  three  months  to  point 
out  any  errors  to  the  satisfaction  of  the  comptroller  and-register 
general,  such  errors  to  be  deducted  fi'om  the  sum  k«  which 
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judgment  shall  be  entered.  Certificates  and  receipts  to  be 
credited  also^  with  the  charges  of  the  funded  debt.  Errors 
against  the  commonivealth,  if  any,  also  to  be  corrected.  The 
sum  for  which  judgment  is  now  entered,  to  be  altered  by  the 
^uDeequeni  calculation  of  the  comptroller-general  alone.  Su- 
preme court,  costs  taxed  at  thirty-five  dollars  and  tliirty-five 
cents." 

Executions  were  issued  on  the  judgment  in  the  year  1798, 
and  afterwards  in  1803,  to  many  counties  in  (he  state,  and 
proceedings  to  condemn  the  lauds  of  the  defendant  took  place. 
Between  the  8th  of  March  1796,  when  the  first  s^t  element  of  the 
accounts  of  John  Nicholson  was  made,  and  tlie  21st  of  March 
1797,  when  the  state  judgment  was  entered,  many  judgments 
were  obtained  by  the  private  creditors  of  Mr  Nicholson,  which 
remain  unsatisfied  on  the  records.  On  some  of  these  judg- 
ments executions  were  issued  and  levies  made  on  the  real 
estate  of  the  defendant  prior  to  the  executions  levied  by  the 
state  on  the  same  lands.  Mr  Nicholson  was  arrested  under 
executions  by  private  creditors,  and  died  in  prison  in  Decem- 
ber 1800.  His  heirs  were  then  minors,  and  they  all  left  the 
state  prior  to  1804. 

The  legislature  of  Pennsylvania  passed  at  different  periods, 
laws  for  the  settlement  of  accounts  and  the  collection  of  debts 
due  to  the  state. 

By  an  act  passed  on  the  18th  of  February  1785,  it  was  provi- 
ded, "  that  the  settlement  of  any  public  account  by  the  comp- 
troller, and  confirmation  thereof  by  the  supreme  executive 
council,  whereby  any  balance  or  sum  of  money  shall  be  found 
due  from  any  person  to  the  commonwealth,  shall  be  deemed 
and  adjudged  to  be  a  lien  on  all  the  real  estate  of  such  person 
throughout  this  state,  in  the  same  manner  as  if  judgment  had 
been  given  in  favour  of  the  commonwealth,  against  such  per- 
son for  such  debt  in  the  supreme  court ;  and  if,  after  an  appeal 
from  the  said  settlement  of  accounts  by,  or  award  of,  the  said 
coroptroUer-generU,  and  confirmation  thereof  by  the  supreme 
executive  council,  the  said  settlement  shall  be  confirmed,  the 
said  supreme  court  shall  award  interest  thereon,  from  the  date 
of  the  confirmation  of  the  said  settlement  of  account  by  the 
supreme  executive  council,  and  costs,  to  be  paid  by  the  ^^pet* 
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lees/'  By  the  sizth  section  of  this  act,  it  the  governcn:  is 
dissatisfied  with  a  settlement,  or  of  opinion  that  a  legal  dis- 
cussion will  tend  to  the  furtherance  of  justice,  he  may  direct  a 
suit,  which  shall  be  proceeded  in  as  in  other  civil  actions.  By 
an  act  passed  1st  of  April  1790,  the  office  of  register-general 
having  been  created;  all  accounts  are  first  to  be  settled  by  him 
and  afterwards  ezaminedby  the  comptroller-general,  and  then 
transmitted  to  the  executive  council  for  its  approbation.  And 
by  the  fifth  section,  all  settlements,  under  this  act,  shall  have 
the  same  force  and  eflect,  and  be  subject  to  the  same  appeal 
as  those  made  formerly  by  the  comptroller-general.  After  the 
passage  of  these  acts,  the  constitution  of  the  state  was  changed, 
and  the  executive  power  was  vested  in  a  governor  instead  of 
the  executive  council  On  the  14th  of  January  1791,  an  act 
was  passed  by  which  all  duties  directed  to  be  done  by  the 
president  and  executive  council,  shall  be  done  by  the  governor. 
This  act  was  limited  to  the  end  of  the  session. 

On  the  18th  April  1791,  the  act  of  1st  April  1790  was 
continued  to  the  end  of  the  then  session;  but  with  a  proviso 
that  in  all  cases  when  accouii^ts  examined  aiid  settled  by  Uie 
comptroller  and  register,  or  either  of  them,  have  heretofore  been 
referred  to  the  executive  authority,  to  be  by  it  approved  and 
allowed,  or  rejected,  the  same  shaU  only  in  future  be  referred 
to  the  governor,  when  the  comptroller  and  register  shall  difier 
in  (pinion ;  but  in  all  cases  where  they  agree,  only  the  balances 
due  <m  each  account  shall  be  certiiSed  by  the  said  comptroller 
and  register  to  the  governor,  who  shall  thereupon  proceed  in 
like  manner  as  if  the  said  accounts  had  been  referred  to  him 
according  to  the  former  laws  on  the  subject ;  and  provided  al- 
ways, that  in  all  cases  when  the  party  or  parties  shall  not  be 
satisfied  with  the  settlement  of  the  accounts  by  the  comp- 
troller and  register,  or  when  there  shall  be  reason  to  suppose 
that  justice  has  not  been  done  to  the  commonwealth,  the  go- 
vernor may,  and  shall,  in  like  manner,  and  upon  the  same  Con- 
ditions as  heretofore  allow  appeals,  or  cause  suits  to  be  insti- 
tntedt  ^  ^  ^c^  ^1^7  require.  By  the  act  of  S8  March  179S, 
this  law  was  continued  until  the  end  of  the  next  session. 

By  two  oCh^r  acts,  it  is  continued  to  the  end  of  the  session 
on7»S,I794. 
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.An  act  was  passed  22d  April  1794,  reciting,  that  under  the 
old  constitution,  acts  were  passed  vesting  powers  in  the  execu- 
tive councO  or  president,  and  that  it  was  expedient  such  powers 
should  be  vested  in  the  governor,  which  enacts,  "that  in  all  cases 
where,  by  the  laws  of  the  conunon wealth,  the^  supreme  execu- 
tive council,  or  the  president,  or  vice-president  thereof,  is  men- 
tioned as  having  power  and  authority  to  carry  the  same  into 
eflbct,  the  governor  for  the  time  being  shall  be  deemed  and 
taken  to  be  in  the  {dace  and  stead  of  the  same  supreme  execu- 
tive  council,  or  Uie- president  or  the  vice-president  thereof,  and 
shall  have  and  exercise  all  the  powers  in  them,  or  any  or  either 
of  them  vested,  unless  such  powers  have  been,  and  are  by  law 
tested  in  some  other  officer  or  officers,  person  or  persons, 
or  shall  be  inconsistent  with  the  provisions  contained  in  the  ex- 
isting constitution  of  the  commonwealth.'' 

By  this  act  all  accounts  are  in  the  first  instance  to  be  sub- 
mitted to  the  register,  who  shall  adjust  and  send  them  to  the 
comptroller,  who^  if  he  approve  the  settlement,  shall  return  the 
same  to  the  register.  But  if  he  disapprove,  and  they  cannot 
agree,  shall  transmit  the  same  to  the  governor,  who  shall  de- 
cide. Provided,  that  in  all  cases  where  the  parties  shall  be  dis- 
satisfied with  the  settlement  of  their  acpounts,  an  appeal  shall 
be  allowed^ 

On  the  Slst  of  March  1806,  an  act  was  passed  by  the  legis- 
lature of  Pennsylvania,  entitled  "an  act  for  the  more  speedy  and 
eflfectual  collection  of  certain  debts  due  to  this  commonwealth." 
The  following  is  a  summary  of  the  first  ten  sections  of  that  act. 

Sect.  1.  Commissioners  appointed  with  powers  to  procure 
copies  of  deeds  and  other  writings,  relating  to  the  real  estate 
of  John  Nicholson.  2/  The  commissioners  to  receive  on  ap- 
plication, copies  of  all  necessary  papers,  from  the  land  officers, 
without  fees.  3.  To  ascertain,  as  near  as  may  be,  the  quality 
and  extent  of  the  estate  of  John  Nicholson  in  each  county, 
subject  to  the  Hen  of  the  commonw^ealth.  4.  To  average  the 
demand  of  the  commonwealth  on  the  several  estates  subject  to 
the  hen,  and  make  report  to  the  governor,  who  shall  cause  the 
same  to  be  sold,  &c.  on  the  payment  of  the  sum  assessed  On 
any  particular  estate  by  any  person  claiming  an  interest  there- 
in, the  commissioners  empowered  to  convey  to  such  persons 
the  estate  or  hen  thereon.  5.  Where  the  commissioners  shall 
Vol.  VII.— 3  K 
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be  aulhorized  to  compromise  with  individuals  or  the  managers 
of  land  companies.  6.  In  what  cases  the  commissioners  may 
purchase  in  the  property  for  the  use  of  the  state.  4th9  5th  and 
6th  .sections,  repealed  and  supplied.  7.  Conmiissioners  to  take 
oath  or  afSrmation  for  the  faithful  discharge  of  their  duties. 
8.  Their  compensation.  9.  Empowered  to  recover  by  due 
course  of  law,  books  and  papers,  &c.  10.  Commissioners  of 
the  several  counties  prohibited  from  selling  any  of  the  lands  of 
John  Nicholson  for  taxes. 

Sect.  11.  And  be  it  further  enacted  by  the  authority  afoie- 
said,  that  in  any  case  where  the  said  John  Nicholson,  in  his 
life  time,  had  or  held  lands  in  partnership^  or  in  common  with 
any  other  person  or  persons,  the  said  commissioners,  or  a  ma^ 
jority  of  them,*  are  hereby  authorized  to  cause  partition  to  be 
made  of  the  said  land  by  writ  or  otherwise,  in  order  to  ascer- 
tain the  respective  interest^  of  the  said  part  owners,  as  well  as 
the  separate  interest  of  the  said  John  Nicholson,  and  if  it  shall 
be  necessary  to  make  said  partition  by  writ,  in  case  of  disagree- 
ment between  the  parties,  the  said  commissioners  or  a  majority 
of  them,  shall  be  made  parties  to  such  writ,  either  plaintiSB  or 
defendants,  and  such  partition,  so  made,  shall  be  as  available 
in  law,  as  if  the  same  had  been  made  by  ^e  said  John  Nichol- 
son in  his  life  time,  and  the  costs  thereof  shall  be  paid  equaUy 
by  the  parties  as  in  other  cases,  and  the  said  commissioners 
shall  be  allowed  for  their  part  of  such  costs  in  the  settlement 
of  their  accounts. 

Further  legislating  on  this  subject,  on  the  19  th  of  March 
1807,  an  act  was  passed,  entitled  **  a  supplement  to  an  act, 
entitled  '  an  act  for  the  more  speedy  and  effectual  collection  of 
certain  debts  due  to  this  commonwealth.' ''' 

Sect.  1.  Be  it  enacted  by  the  senate  and  house  of  repre- 
sentatives of  the  commonwealth  of  Pennsylvania  in  general 
assembly  met,  and  it  is  hereby  enacted  by  the  authority  of  the 
same,  that  the  commissioners  appointed  imder  the  act  to  which 
this  is  a  supplement,  shall  make  report  of  their  proceedings  to 
the  governor,  who,  on  approbation  thereof,  shall  issue  one  or 
more  process  to  the  said  commissioners,  commanding  them,  or 
a  majority  of  them,  to  sell  such  lands  or  interest  in  lands,  as 
the  said  commissioners  may  specify  in  their.ireport  as  the  pro- 
perty of  the  late  J.  Nicholson,  and  in  alj  cases  of  sales  to  be 
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made  by  the  commissioners  or  a  majority  of  them,  at  least 
twenty  days  notice  shall  be  g^ven  of  the  time  and  place  of  sale 
by  advertisement  in  the  newspaper  printed  in  the  county 
where  the  lands  respectively  lie,  if  any  be  there  printed,  and 
if  not,  in  the  newspaper  printed  nearest  to  such  county,  and 
also  in  two  papers  printed  in  the  city  of  Philadelphia.  Pro- 
vided, that  nothing  contained  in  this  section  shall  operate  to 
abridge  the  powers  of  compromise  vested  in  the  said  commiss- 
ioners by  the  fourth  section  of  this  act. 

Sect  2.  In  all  cases  of  sales  under  this  act,  the  purchaser 
or  purchasers  shall  pay  the  amount  of  the  purchase  money 
into  the  state  treasury,  and  the  payment  of  no  part  of  the  pur- 
chase money  shall  be  defended  for  a  longer  tune  than  four 
years,  and  whenever  any  part  shall  be  defeiTed  for  any  length 
of  time  within  that  period  which  is  hereby  referred  to  the  dis- 
cretion of  the  commissioners,  or  a  majority  of  them,  immediately 
superintending  any  sale,  such  deferred  payments  shall  carry 
interest  from  the  time  of  the  sale,  and  shall  be  secured  by 
bonds  given  by  the  purchaser  or  purchasers  with  surety,  ap- 
proved by  the  commissioners  or  a  majority  of  them  as  afore- 
said, payable  to  the  treasurer  of  the  commonwealth  and 
delivered  to  the  said  commissioners  or  a  majority  of  them  at 
the  time  of  sale,  and  the  said  commissioners  or  a  majority  of 
them  shall,  on  the  receipt  of  the  bonds  aforesaid,  deliver  to 
every  purchaser  a  certificate  of  the  property  sold  to  him,  the 
time  aud  place  of  sale  and  the  bonds  received,  and  shall  also 
deliver  into  the  hands  of  the  treasurer  within  two  months  from 
the  time  of  sale,  all  bonds  received  for  or  on  account  of  such 

• 

sales,  and  within  the  same  time  make  a  particular  return  into 
the  office  of  the  secretary  of  the  commonwealth  to  the  process 
of  the  governor  of  the  quantity  of  land  sold,  the  situation 
thereof,  the  price  at  which  it  was  sold,  and  how  paid  or  secured, 
which  said  process  and  return  shall  be  carefully  registered  and 
filed  by  the  said  secretary,  who  is  hereby  required  upon  the 
application  of  any  purchaser  or  purchasers,  or  any  person  on 
his  or  their  behalf,  on  production  of  the  certificate  aforesaid 
and  the  treasurer's  receipt  for  the  consideration  of  the  purchase, 
to  make  and  execute  a  deed  or  deeds  to  the  purchaser  or  pur- 
chasers for  the  property  sold  to  him  or  them,  as  and  for  such 
estate  as  the  said  John  Nicholson  had  or  held  the  same  at  the 
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time  of  the  commenoement  of  the  lien^  of  the  commonwealth 
against  the  estate  of  the  said  John  Nicholson,  which  said  con- 
veyances or  cq>ies  of  the  records  thereof  shall  be  prima  facie 
evidence  of  the  grantee's  title :  provided,  that  the  respective 
bodies  or  tracts  of  land  sold  under  this  act  shall  be  subject  to 
the  payment  of  the. purchase  money  thereof. , 

Sect  3.  The  said  commissioners  or  a  majority  of  them  are 
hereby  authorized  and  empowered  to  expose  any  body  <rf  lands 
late  the  prqwrty  of  the  said  John  Nicholson  late  deceased,  which 
aile  subject  to  the  lien  of  the  commonwealth,  to  sale  under  and 
by  virtue  of  the  process  to  be  issued  by  the  governor  as  afore- 
said, either  in  gross  or  by  separate  tracts  as  tcfthem  or  a  ma- 
jority of  them  may  appear  most  advisable. 

Sect.  4.  The  said  commissioners  or  a  majority  of  them  shall 
have  full  power  to  settle  by  compromise  or  otherwise  with  any 
person  or  persons  who  in  any  manner  may  allege  title  to  any  of 
the  lands  late  the  property  of  the  aforesaid  John  Nicholson^ 
deceased,  on  such  terms  as  to  them  may  appear  most  eligible, 
and  their  proceedings  therein  shall  be  final  and  conclusive  on 
the  commonwealth :  and  upon  any  compromise  made  with 
any  person  or  persons,  the  said  commissicmers  or  a  majority  of 
them,  at  the  request  of  the  party  and  upon  his  or  their  paying 
the  consideration  money  into  the  state  treasury,  or  securing  the 
payment  of  the  same,  may  and  shall  execute  and  deliver  an 
asssignment  under  tb^ir  hands  and  seals  of  so  mu6h  of  the 
liens  of  this  commonwealth  against  the  estate  of  the  late  John 
Nicholson,  as  may  be  equivalent  to  the  consideration  paid  or 
secured  to  be  paid  as  aforesaid  by  such  party,  and  from  the 
date  of  such  assignment  the  whole  amount  thereof  shall  be 
principal  bearing  legal  interest,  and  the  holder  or  holders  of 
such  assignments,  or  his  or  their  assigns  may  at  anj  time  pro- 
ceed upon  the  hens  of  this  commonwealth  to  ^11  the  lands 
which  may  constitute  the  subject  of  such  compromise. 

Sect.  5.  If  the  commissiDners  or  a  majority  of  them  should  be 
of  opinion  that  it  would  be  more  to  the  advantage  of  the  com- 
monwealth to  purchase  any  of  the  property  to  be  offered  to 
sale  under  this  act  for  the  dse  of  the  commonwealth  than  to 
suffer  the  same  to  be  sold  for  a  sum  less  than  the  estimated 
value  thereof,  they,  or  a  majority  of  them  are  hereby  empow- 
ered so  to  do,  and  in  this,  as  in  cases  of  sales  to  individuals,  the 
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eommissioneTB  are  enjoined  to  make  a  special  return  into  the 
office  of  the  secretary,  who  shall  as  in  other  cases,  register  the 
return,  which  shall  vest  in  the  commonwealth  all  the  title  to 
the  property  so  purchased,  which  the  said  John  Nicholson  had 
therein  at  the  date  of  the  commonwealth's  liens,  and  the  lands 
so  purchased  shall  be  disposed  of  in  such  manner  as  shall 
hereafter  be  directed  by  law:  provided,  that  no  purchasOi 
either  directly  or  indirectly,  shall  be  made  in  behalf  of  the 
commissioners  aforesaid  in  their  own  right,  nor  shall  any  of 
the  property  of  John  Nicholson  be  vested  in  them  otherwise 
than  as  in  trust  for  the  commonwealth. 

The  succeeding  sections  have  no  apj^cation  to  the  questions 
in  this  case. 

The  court  charged  the-jury, 

1.  That  the  accounts  between  John  Nicholson  and  the  com- 
monwealth, or  some  of  them,  were  so  settled  and  adjusted, 
that  the  balances  or  sums  of  money,  thereby  found  due  to  the 
commonwealth,  were  good  and  valid  liens  on  all  the  real  estate 
of  John  Nicholson,  throughout  the  state  of  Pennsylvania. 

t.  That  the  judgments  rendered  by  the  supreme  court  of 
the  state,  in  fovour  of  the  commonwealth,  against  John  Nichol- 
son, also  constituted  good  -and  valid  liens  upon  all  his  real 
estate -throughout  the  state. 

S.  That  the  several  acts  of  the  general  assembly  of  Penn- 
sylvania, passed  on  the  Slst  of  March  1^06,  and  on  the  19th 
of  March  1807,  are  not  repugnant  to,  or  in  violation  of  the 
constitution  of  the  United  States,  or  of  Pennsylvania;  but  that 
they  are  good  and  vHlid  laws,  and  a  rightful  exercise  of  the 
powers  of  the  legislature  of  PeAnsylvania;  that  the  whole  law 
of  the  case  is  therefore  in  fovour  of  the  defendants. 

The  defendants  were  purchasers  of  the  land  for  which  this 
suit  was  instituted  under  the  provisions  of  these  laws. 

The  case  was  tried  in  October  1828,  and  a  verdict  and  judg- 
ment, under  the  charge  of  the  court,  were  rendered  for  the  de- 
iendant8(a).    The  plaintiffs  excepted  to  the  charge  of  the  court, 

(a)  tlie  teiy  letmed  and  highfy  interesting  charge,  defirered  to  the  joiy 
bj  the  honounble  Judge  HovKniov,  on  the  tritl  of  this  esse  in  the  dreuit 
eoat  of  PeanqrlfBaiB,  w31  be  foand  hi  an  Appendix  to  this  Tohuiie. 
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on  the  points  stated  at  large  in  the  arguments,  and  in  the  opin- 
ion of  the  court. 

Exceptions  were  also  taken  during  the  trial  to  the  ruling  of 
the  court  in  matters  of  evidence,  which  also  sufficiently  appear 
in  the  arguments  of  counsel,  and  the  opinion  of  this  court 

The  case  was  argued  by  Mr  C.  J.  Ingersoll,  with  whom  also 
was  Mr  Taney,  for  the  plaintiffi ;  and  by  Mr  Binney,  and  Mr 
Sergeant,  for  the  defendants. 

Mr  C.  J.  IngersoU,  for  the  plaintiffs. 
By  the  agreement  under  which  this  case  was  tried,  both 
plaintiffs  and  defendants  claim  under  Nicholson,  whose  title  is 
admitted,  unless  divested  by  the  alleged  lien  and  proceedings 
of  the  state  which  create  the  defendants'  title. 

For  the  plaintiffs,  it  will  be  submitted,  first,  that  the  acts  of 
assembly  in  question  are  unconstitutional ;  secondly,  that  the 
state  had  no  lien ;  and  thirdly,  that  the  court  erred  in  ruling 
certain  points  of  evidence. 

1st  The  question  of  constitutionality.     By  their  act  of  the 
13th  of  April  1782,  the  legislature  of  Pennsylvania  conferred 
on  Nicholson  extraordinary  powers  and  duties,  judicial  and 
executive  as  well  as  fiscal,  by  appointing  him  comptroller-gene- 
ral. 2Dallas'seditionof  the  Laws  of  Pennsylvania,  44;  2  Smith, 
19.    After  twelve  yeais  service  in  that  office,  he  was  accused 
of  misdemeanour,  impeached,  tried  and  acquitted;  but  resigned 
the  11th  of  April  1794.     Much  precipitate  and  passionate 
legislation  ensued,  with  a  view  of  recovering  certain  debts 
which  he  was  charged  with  owing  the  commonwealth ;  con- 
tinued by  various  provisions  through  a  period  of  fourteen  years. 
The  final  acts  of  1806  and  1807  ordered  confiscation  of  his  large 
real  estates,  comprehending  several  millions  of  acres  through- 
out the  state,  worth  more  than  twenty  times  enough  to  pay 
all  its  alleged  demands,  and  all  his  private  creditors :  but  un- 
oonstitutionally  sacrificed  by  commissioners  appointed  by  these 
acts,  at  their  arbitrary  sales,  contrary  to  the  due  course  of  law, 
and  uncontrolled  by  any  court  of  justice,  by  proceedings  alto- 
gether extrajudicial :  these  large  estates  produced  probably  little 
more  than  paid  the  commissioners'  charges.    The  same  acts 
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also  order  Nicholson's  papers  to  be  seized  wherever  met  with, 
and  secured  in  public  office :  private  and  official,  they  have 
all  been  in  the  state's  exclusive  keeping  ever  since.  Thus 
stripped,  spoiled  by  the  state  of  all  his  possessions  and  titles, 
character  and  credit,  and  imprisoned  by  private  creditors,  but 
resolved  not  to  surrender  estates,  which  he  knew  were  much 
more  than  sufficient  to  satisfy  his  debts,  always  denying  that 
he  was  in  debt  to  the  state  at  all,  Nicholson  languished  till 
he  died  in  jail,  the  Sd  of  December  1800.  His  widow  and 
minor  children  went  into  exile  from  Pennsylvania :  nor  was  it 
till  lately  that  they  had  the  means  or  the  courage  to  seek 
judicial  redress. 

As  soon  as  Nicholson  was  out  of  office,  an  act  of  assembly 
of  tOth  April  1794,  (8  Dallas's  edition  of  the  Laws  of  Pennsyl- 
vania, 790,)  made  provision  for  the  settlement  of  his  accounts : 
but  neither  this  act,  nor  that  of  1792  appointing  him  to  office, 
asserts  any  lien  on  his  estate.  This  was*  done  by  the  twelfth 
sectioir  of  t^e  act  of  ISth  February  1785,  2  Dallas's  edition  of 
the  Laws  of  Pennsylvania,  251,  which  declares  that  the  settle- 
ment of  any  public  account  by  the  cofmptroller-general,  and 
confirmation  thereof  by  the  supreme  executive  council,  where- 
by any  balance  or  sum  of  money  jball  be  found  due  from  any 
person  to  the  commonwealth,  shall  be  deemed  and  adjudged  to 
be  a  lien  on  all  the  real  estate  of  such  person  throughout  this 
state ;  in  the  $ame  manner  €u  if  judgment  had  been  gwen  in  favour 
of  the  commonwealth,  against  such  person  for  such  debt,  in 
the  svpreme  court. 

The  state  is  supposed  to  set  up  three  liens  against  Nicholson. 
1.  A  fiscal  lien  by  treasury  settlement.  2.  Judicial  lien  by 
judgment  in  the  supreme  court  8.  A  posthumous  lien  by 
i^ration  of  law  on  Nichohon's  death,  insolvent,  as  is  charged. 

lYhether,  as  the  act  of  1782,  appointing  Nicholson  comp- 
troller-general, creates  no  lien,  that  of  1785  could  superadd 
such  liability  to  the  original  contract  between  him  and  the 
state,  will  not  be  made  a  distinct  point ;  but  without  waving 
after  thus  suggesting.it,  left  for  the  determination  of  the- 
court 

The  act  of  the  81st  of  March  1806,  (Bioren's  edition  of  the 
Laws  of  Pennsylvania,  vol.  8.  p.  1.66,)  though  entitled  an  act 
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for  the  more  speedy  and  certain  collection  of  certain  <|ebt8  due 
to  the  commonwealth^  is  confined  to  the  debts  claimed  of  Nich- 
olson alone.  It  assumes  such  debts  without  specifying  sum, 
date,  or  any  other  particular.  It  also  assumes  what  is  called 
the  lien,  without  specifying  whether  fiscal  or  judicial,  or  when 
it  accrued.  The  lien  thus  assumed,  for  a  debt  thus  unexplain- 
ed, is  exira-judicially  put  in  force:  for  though  by  the  fourth 
section  the  sherifis  are  appointed  to  sell  the  lands,  and  directed 
to  do  so  according  to  due  course  of  law;  yet  their  mandates 
issue  from  the  governor  instead  of  any  court  of  justice,  and  the 
whole  proceedings  are  subject  to  no  judicial  control  whatever* 
The  supplemental  act  of  the  19th  March  1807,  (Bioren's  edi- 
tion of  the  Laws  of  Pennsylvania,  vol.  8,  p.  208)  removes  every 
vestige  of  judicial  proceeding  and  control.  The  eherifiPs  agency 
is  dispensed  with.  Nothing  is  said  of  due  course  of  law;  but 
4he  commissioners  appointed  by  the  act  are  arbitrarily  to  real- 
ize the  avails  of  the  lands,  without  the  agency  or  control  of  any 
court  or  officer  of  justice. 

Granting  the  state  lien  to  be,  what  the  actof  1785declare8^1ike 
a  judgment,  may  it  be  thus  enforced?  The  state  contends  that 
these  acts  of  assembly  do  but  accelerate  and  invigorate  the  reme- 
dy, by  provision  for  putting  the  lien  in  force.  The  plaintifii  insist 
that  they  violate  the  right.  It  would  be  as  lawful  for  the  party 
state  to  enforce  its  lien  by  military  power.  The  state's  argument, 
if  it  prove  any  thing,  proves  too  much ;  for  it  maintains  that  this 
lien  might  be  enforced  by  any  means  whatever.  The  plaintifi 
submit  that,  whatever  the  proceedings  be,  however  the  due 
course  of  law  may  be  changed^  it  cannot  be  dispensed  with.  The 
proceeding  must  be  judicial.  Though  the  state  has  not  specified 
what  lien  it  relies  upon,  yet  the  ninth  section  of  the  act  of  1807, 
by  assuming  the  20tb  December  1797  as  the  date,  sufficiently 
proves  that  its  reliance  was  on  the  fiscal  lien  by  treasury  set- 
tlement of  that  date.  Granting  either  lien,  fiscal  or  judicial, 
the  plaintiffs  insist  that  it  can  be  only  realized  by  judicial  eze- 
culion.  The  debtor  paf ty  cafinot  be  deprived  of  redress  by  due 
course  of  law,  for  any  complaint  he  may  make.  Unquestiona^ 
biy  )xe  is  so  by  these  acts.  Their  provisions  are  superfluous. 
The  same  power  that  can  enact,  may  dispense  with  them. 
Thfly  anefdia  mere  machinery  of  confiscati<»t  If  they  are  con- 
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Bdtu(i<mal  acta^  the  same  power  might  have  dispensed  with  that 
machineiy,  and  enacted  by  one  simple  provision,  that  the  lands 
of  Nicholson  belong  to  the  state.  Nor  was  this  machinery  even 
designed  for  his  benefit,  but  merely  to  sell  the  lands,  profitably, 
for  the  advantage  of  the  state.  Due  course  of  law,  as  that 
phrase  has  been  understood  ever  since  Magna  Charta,  means 
the  ancient  and  established  course  of  law,  the  establiriied 
course  of  judicial  proceedings.  2  Inst  60,  61 ;  1  Black.  Com. 
188,  iS9.  It  may  be  said  that  Coke,  in  the  jxissage  referred 
to^  means  criminal  law ;  but  this  court  put  no  such  limitation 
on  the  phrase,  but  understand  it  to  mean  all  judicial  proceed- 
ings whatever,  in  the  case  of  the  Bank  of  Columbia  v.  Okely, 
4  Wheat.  M4. 

There  were  three  contracts  between  the  state  and  Nichol- 
son: 1.  That,  by  the  acts  of  1782  and  1785^  appointing  him 
comptroDer-gen^al,  and  fixing  his  liability  in  case  of  indebted- 
ness^ which  was  to  be  a  lien  like  a  judgment  in  the  supreme 
court;  2.  That,  Igr  the  warrant  for  the  land,  which  was  a  grant 
that  estc^  the  state  firom  resuming  it;  3.  By  the  agreement  for 
judgment  entered  in  open  court  By  each  and  all  of  these  con- 
tracts^ the  state  bound  itself  to  abide  by  a  lien  after  the  manner 
of  a  judgment;  that  is,  ani  incumbsanfee  to  be  judicially  realiieed 
according  U>  the  common  process  used  in  due  course  of  law; 
issuing  from  a  court  of  justice  always  open  to  the  complaints  of 
all  parties.  This  is  the  vital  princiide  of  all  the  three  con- 
tracts: to  be  under  the  jurisdiction  of  a  court  of  law,  empow- 
ered to  redress  any  complaints. 

The  twelfih  section  of  the  act  of  1785  is  express,  that  the 
lien  shall  be  in  the  same  manner  as  a  judgment  in  the  supreme 
court:  in  other  word%  that  it  shall  be  like  a  judgment,  which 
is  an  incumbrance  by  itself  inoperative,  until  put  in  action  by 
the  execution  which  crowns  it  Wayman  v.  Southard,  10 
Wheat  2S.  Execution  is  iiecessary  for  the  perfection  of  judg- 
ment, and  consequently,  indispensable  for  the  beneficial  exer- 
cise of  jurisdiction.  It  is  putting  the  sentence  of  the  law  in 
force.  S  Black.  Com.  41  ?•  In  like  manner,  the  agreement 
confessmg  judgment,  ex  vi  termini,  importer  liability  to  judicial 
execution;  not  executive^  arbitrary,  or  contrary  to  the  usual 
course  of  judicial  jmcess;  It  may  be  said  that  the  language 
of  the  act  of  1786,  giving  a  lien  like  a  judgment  in  the  supreme 
Vol.  VJ1--5  L 
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court,  means  nothing  more  than  an  incumbrance  co-extensive 
with  every  county  in  the  state.  But  this  interpretation  was 
rejected  in  the  circuit  court,  for  the  obvious  reason  that  a  prior 
paragraph  of  the  same  section  of  the  act  provides  in  terms  for 
that  purpose,  which  therefore  would  not  be  repeated.  Both 
the  fiscal  and  judicial  liens  are  but  executory,  jtit  ad  rem^  not 
tn  re,  PM{uiring  other  process  to  execute  them.  There  is  a 
right  to  lien,  but  not  to  execution.  The  obnoxious  acts  give 
execution;  not  such  as  follows  judgment  in  due  course  of  law, 
but  extraordinary,  arbitrary,  executive,  extra-judicial,  and 
therefore  unconstitutional  execution  of  the  lien. 
Such  laws  it  is  submitted^ 

1.  Impair  the  obligation  of  contracts,  contrary  to  section 
10,  article  1,  of  the  constitutimi  of  the  United  States,  and 
they  impair  contracts,  contrary  to  section  17,  article  9,  of 
the  constitution  of  Pennsylvania :  for  these  acts,  by  contra- 
vening the  latter  constitution,  avoid  aU  the  difficulties  into 
which  this  court  was  thrown  by  the  alleged  distinction  between 
a  contract  and  the  obligation  of  a  contract.  It  Wheat.  SS9, 
240,  241,  242,  256,  257,  258,  259. 

2.  They  take  propeity  and  apply  it  to  public  use  without 
just  compensation,  contrafjr  to  section  10,  article  9,  of  the  con- 
stitution of  Pennsylvania. 

S.  They  deprive  of  remedy  by  due  course  of  law  for  injury 
done,  contrary  to  section  11,  article  9,  of  the  constitution  of 
Pennsylvania. 

4.  They  violate  the  right  of  security  in  person  and  papers 
from  unreasonable  searches  and  seizures;  contrary  to  section 
8,  article  9,  of  the  constitution  of  Pennsylvania;  and  the  fourth 
amendment  of  the  constitution  of  the  United  States. 

5.  They  violate  the  right  of  trial  by  jury ;  contrary  to  sec- 
tion 6,  article  9,  of  the  constitution  6f  Pennsylvania,  and  the 
seventh  amendment  of  the  constitution  of  the  United  States. 

Lastly.  They  violate  the  fundamental  principle  of  social  and 
political  compact,  which  withholds  from  a  body  politic,  as  from 
all  its  individual  members,  the  power  to  judge  in  its  own  cause, 
and  enact  exceptive  laws,  in  particular  instances,  in  derogation 
of  the  common  law. 

Thus  the  obnoxious  acts  vidiate,  1st,  universal  law  or  com- 
mon justice;  2nd,  the  eonstitutiooal  or  organic  law  of  this  ft- 
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dend  unioii  of  the  statei;  Sd,  the  conetitutional  or  organic 
law  of  the  state  of  Penneylvania.  In  other  wordsi  they  violate 
natural,  federal,  and  municipal  law. 

The  state  rests  on  a  lien  in  the  same  manner  as  if  judgment 
were  given  in  the  supreme  court  Manner  comes  from  manUrf 
to  handle  or  execute.  It  is  the  way  of  executing.  To  be  ta- 
ken in  the  manner  is  to  be  caught  in  the  execution  of  an  0& 
fence.  The  circuit  court  considered  this  phrase  a  mere  ple- 
onasm. But  that  would  violate  the  first  rule  of  interpretation, 
which  is  to  give  to  .every  word  of  a  law,  more  especially  to 
every  substantive  phrase,  some  meaning.  The  phrase  in  ques- 
tion obviously  means  a  lien  like  a  judgment  The  mere  word 
lien  would  do  so  by  itself;  that  is  to  say  a  binding  but  inert 
incumbrance^  to  be  realised  by  further  and  final  process.  Ac- 
cording to  the  argument  of  the  charge  itself,  the  intention  was 
to  make  the  debt  secure  by  the  lien,  the  settlement  being  con- 
clusive evidence  of  the  debt,  but  to  be  recovered  and  collected 
in  the  ordinary  way  of  a  suit,  judgment  and  execution.  No 
attempt  was  made  during  ten  years,  from  1796  to  1806,  to  en- 
force the  lien.  But  the  judiciid  lien  was  proceeded  upon  in  the 
manner  of  a  judgment  by  judicial  exemption.  There  were 
however  numerous  individual  ssecutions  forestalling  it. 
Whereupoh,  the  acts  of  1806  and  1807  undertook  to  realize  the 
fiscal  lien,  because  it  preceded  the  individual  executions. 

That  a  state  may  be  party  to  a  contract  with  another  state, 
or 'a  corporation,  or  one  or  more  individuals,  and  dealt  with  ac- 
cordingly in  courts  of  justice,  is  the  established  and  familiar 
law  of  this  country.  Fletcher  v.  Peck,  6  Cra.  132,  2  Cond. 
Rep.  308 ;  New  Jersey  v.  Wilson,  7  Cra.  166,  2  Cond.  Rep. 
457;  Green  v.  Biddle,  8  Wheat  92;  Providence  Bank  v.  Bill- 
ings, 4  Peters,  614;  Sturges  v.  Crowninshieldi,  4  Wheat  197, 
4  Cond.  Rep.  409. 

It  is  also  as  well  settled  that  a  contract  is  a  compact  or  agree- 
ment between  two  or  more  parties,  whether  communities  or 
individuals,  either  executed  or  executory.  Fletcher  v.  Peck,- 
6  Cranch,  136;  Green  v.  Biddle,  8  Wheat.  92;  Ogden  v.  Saun- 
ders, 12  Wheat  S97;  Farmers  and  Mechanics  Bank  of  Penn- 
sylvania V.  Smith,  6  Wheat  132;  Serg.  Const.  Law,  352; 
Crittenden  v.  Jones,  and  01ascock  v.  Steer,  5  Hall's  Law  Joum. 
514;  Yanhom  v.  Dorance,  2  Dall.  304;  Dash  v.  YanKleeck, 
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T  Johns.  490;  Pickett's  Case.  5  Pickering,  65.  To  be  sure  H 
must  be  a  contract  concerning  propeny^  not  a  mere  civil  con^ 
tract,  such  as  that  of  marriage.  Dartmouth  Cdlege  v.  Wood-' 
wardi  4  Wheat  637, 644,  682.  But  even  to  forbear  is  as  much 
a  contract  as  to  afBrm ;  and  it  has  been  decided  thai  acquies- 
cence makes  a  contract  Western  XFniversity  of  Pennsylvania 
V.  Robinson,  12  Serg.  and  JL  29.  Contracts  are  constructive 
as  well  as  specific.  Ogden  v.  Saunders,  12  Wheat  SI  7.  Each 
party  acquires  a  right  in  the  other's  promises,  whether  expiess 
or  understood.  EtynK^ogically,  contract  meuis  any  agreement 
that  draws  two  or  more  together.  In  common  understanding 
it  means  any  bargain.  In  law  it  means  any  agreement  on 
good  consideration  to  do  or  forbear  aiiy  lawful  act  Com.  on 
Cont  vol.  1,  p.  1;  Powell  on  Cont  2S4;  2  Black.  Com.  442. 
According  to  the  civil  law  it  is  an  agreement  which  gives  an 
action  to  compel  performance.  Wood's  Institutes  of  Civil  Law, 
206 ;  1  Rutherforth,  204,  ch.  18 ;  Grot.  b.  2,  ch.  12 ;  Paley,  vd. 
1,  ch.  6,  p.  145.  Existing  law,  whether  statute,  common  or 
cusUxnary,  afiec  ing  a  contract  in  its  oUigation,  constructiouy 
or  dischlirge,  is  always  part  of  a  contract,  though  not  expressed 
to  be  so.  Camfranque  v.  Bunel,  1  Wash.  C.  C.  Reports,  S41 ; 
Ogden  V.  Saunders,  12  Wheat  291.  All  usages  are  no  more 
than  constructive  contracts.  The  whole  commcm  law  is  little 
else ;  the  land  titles  of  Pennsylvania  by  warrant  and  survey 
also.  Nichdson  contracted  with  the  state  that  his  lands  shotdd 
be  bound  by  a  lien.  The  state  ^  contracted  with  him  that 
the  lien  should  be  like  a  judgment .  Such  was  the  contract 
by  the  act  of  1786,  by  the  warrant  of  1794,  and  by  the  judg- 
ment of  1797.  All  these  wera  agreements  for  valuable  consi- 
deration, ccHdceming  private  property,  like  the  contracts  held 
sacred  and  not  allowed  to  be  impaiiM  in  the.various  cases  be- 
fore cited.  If  land  is  granted  by  a  state,  its  legislative  power 
is  incompetent  to  annul  the  grant  United  States  v.  Arredondo^ 
6  Peters,  738. 

Such  being  the  contract^  and  the  law  of  contracts  without 
provision  in  this  instance  for  enforcing  it,  may  that  be  done 
extra-judicially  1  Such  enforcement  could  not  have  been  in 
Nicholson's  contemplation  when  he  entered  into  the  contract : 
nor  will  the  law  impute  to  him  an  anticipation  of  any  unusual, 
nwh  IsM  extra-judicial  execution. 
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There  b  ajcIaM  of  laws  which  are  extnuxdmary,  exceptive 
and  prepotent  bom  the  necesrity  of  things ;  such,  as  laws  of 
revenuey' limitation,  insolvency,  usury,  divorce,  apd  the  Jike. 
Perhaps  all  contracts  for  public  office  are  of  this  class,  as  fiftr.as 
respects  official  salaries;  though  it  is  not  altogether  certain  that 
by  the  act  of  178A  the  state  could  reduce  the  salary  given  to  the 
comptroller-general  by  the  act  of  1 782.  This  principle  is  ques- 
tioned by  Chief  Justice  Mardiall  in  the  Dartmouth  Cdlege  case, 
4  Wheat  694.  For  argument's  sake  we  can  afford  to  concede, 
without  endangering  Nicholson's  case,  that  the  state  by  subse- 
quent acts  might  increase  his  duties^  and  reduce  his  salary.  But 
the  lien  on  his  private  estate  could  not  be  aActed  withoflot  his 
consent,  nor  otherwise  enforced  than  as  originally  agreed. 

It  is  very  clear  that  the  acts  in  question  impair  the  contract, 
if  there  was  one.  To  impair,  etymologically  from  tnipar,  is  to 
render  unequal,  to  make  worse ;  and  unquestionably  Uiese  acts 
rendered  Nicholson's  estate  worse.  According  to  adjudicatiODs^ 
whatever  prejudices  the  validity,  construction,  dumtion,  mode 
of  discharge,  or  even  evidence,  of  an  agreement,  in-  any 
manner  or  degree,  impairs  the  contract,  Ogdenv.  Saunders^ 
12  Wheat  256,  267.  Any  law  which  lessens  the  original  obli- 
gation impairs  it,  12  Wheat  337.  The  state  will  insist  on  state 
necessity  and  state  power,  its  eminent  domain.  The  question 
is  whether  any  necessity  will  justify  the  exercise  of  )sxtra-judi- 
cial  power  to  enforce  a  contract  which  stipulated  for  the  due 
course  of  law  to  enforce  it  The  acts  in  question,  though  ra- 
pacious^ exceptive,  arbitrary,  unjust,  impolitic  and  odibus,  may 
nevertheless  be  constitutional.  But  suppose  a  private  credi- 
tor to  have  got  such  a  law  enacted  for  the  collection  of  his 
lien  debts,  would  not  the  enormity  of  that  law  flash  conviction 
of  its  unconstitutionality  1  The  state  must  show  its  superior 
power,  on  the  tyrant's  plea  of  state  necessity,  to  enact  such  a 
law.  Tet  it  is  against  this  very  power,  dreadful  in  states,  but 
never  to  be  apprehended  from  individuals,  that  the  constitu- 
tional provisions  'were  intended  to  guard  states  that  are  not 
omnipotent  even  in  the  regulation  of  their  revenue  laws,  but 
restrained  by  constitutional  barrier.  Laws  of  escheat,  taxation, 
attachment,  revenue,  and  the  like,  though  summary,  and  con- 
trary to  the  course  of  common  law,  for  the  more  speedy  and  ef- 
fectual recovery  of  certain  claims,  yet  are  always  general  in 
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their  operation,  uniform  in  their  proviflions,  and  9ubject  to  judi- 
cial control.    It  is  not  intended  to  deny  the  power  of  states  to 
modify  remedies.    Sturges  v.  Crowninshield,  4  Wheat  197, 
SOO.      The    power  to  alter    the  modes  of  proceeding   in 
suits  at  common  law  includes  the  execution  of  their  judg- 
ments ;  Weyman  v.  Southard,  10  Wheat.  47 ;  and  a  general 
superintendence  oyer  them  is  within  the  judicial  province. 
But  even  an  act  of  limitation  barring  passed  decisions  would  be 
void.  Society  V.  Wheeler,  1  Gall.  141.  An  act  annullinga  judg- 
ment would  be  void.    Dash  v.  Van  Kleeck,  7  Johns.  490.    And 
in  the  same  case  it  is  said  by  Judge  Thompson,  that  after  the 
judgment  of  a  court,  legislation  is  incompetent  to  impose  new 
rules  of  law.     7  Johns.  496.    The  distinction  between  remedy 
and  right  so  equally  divided  the  judges  of  this  court  in  the 
case  of  Ogden  v.  Saunders,  12  Wheat,  that  it  would  be 
hazardous  to  attempt  to  define  it.     But  even  Messrs  Clay, 
Livingston,  and  the  other  gentlemen  who  argued  that  case  in 
contradiction  to  the  argument  now  submitted,  concede  that  all 
the  sovereign  power  of  states  can  be  executed  only  by  general, 
impartial  and  prospective  legislation,  not  affecting  vested  rights 
>or  past  transactions.    The  extinction  of  the  despotic  and  ini- 
quitous principle  of  retrospective  legislation  was  th^  great 
object  of  the  constitution;  and  the  supposed  distuiction  be- 
tween right  and  remedy  is  often  without  foundation,  as  for  in- 
stance, a  law  forbidding  the  institution  of  an  action,  though  it 
seems  to  act  on  the  remedy,  annuls  the  right.     The  meaning 
of  the  term  obligation  is  well  explained  by  a  recent  French 
author  of  great  authority — TouUier  on  the  Civil  Law,  vol.  1, 
p.  84.     If  a  state,  undertaking  to  modify  a  particular  law,  in 
effect  extinguishes  the  obligation,  this  would  be  an  abuse  of 
power;  12  Wheat.  352:  nor  does  power  to  vary  the  remedy 
imply  power  to  impair  the  obligation.     Of  this  leading  but 
contradictory  case  it  may  be  said,  1.  That  all  its  argument 
and  illustrations  are  distinguishable  from  Nicholson's  case, 
because  they  look  to  laws  that  are  general  and  not  exceptive; 
2.  All  the  judges  agree  that  ex  post  facto  laws  which  abolish 
judicial  action  are  unconstitutional ;  and  3.  That  even  general 
laws,  such  as  acts  of  limitation,  «rc  unconstitutional  if  they 
impair  prior  contracts.     The  cases  of  Fletcher  v.  Peck,  the 
Partmouth  College,  Sturges  v.  Crowninshield,  and  Ogden  v. 
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Saundere,  are,  in  principle,  supporters  of  the  argument  now 
submitted. 

Remedy,  as  defined  by  lexicographers^  means  literally,  to 
cure.  Blackstone  speaks  of  the  remedial  part  of  a  law. 
1  Black.  Com.  56.  Right  means  just  claim  to  any  thing. 
Thus,  in  the  language  of  the  law,  remedy  is  always  used  me- 
taphorically. And  the  acts  in  question  are  not  remedial;  for 
they  do  not  cure.  They  rather  affect  the  right  to  judicial 
process,  which  they  take  away.  Nicholson's  contrapt  provides 
that  the  process  against  him  should  be  judicial,  or  rather  that 
there  should  be  no  proceeding  against  him  but  by  [N'ocess. 
The  act  of  1785  gives  lien^  without  providing  how  it  should 
be  enforced.  Liens  are  always  enforced  by  process.  But  the 
obnoxious  acts,  instead  of  supplying  a  defect  of  process,  abro- 
gate all  process  whatever,  and  substitute  a  commission  which 
is  equivalent  to  confiscation.  They  might  as  well  have  ordered 
the  governor  or  the  militia  to  seize  the  lands,  or  have  opened 
a  land  office  to  sell  them.  Granting  that  the  acts  in  question 
are  even  remedial,  yet  they  are  void  liecause  they  abolish  judi- 
cial remedy.  Perhaps  the  legislature  might  erect  new  tribu- 
nals for  the  more  speedy  and  efiectual  recovery  of  the  debts 
said  to  be  due  by  Nicholson.  But  they  could  not  erect  a  tri- 
bunal to  proceed  extra-judicially.  Should  a  state  be  so  msane, 
says  Chief  Justice  Marshall,  12  Wheat.  351,  as  to  shut  its 
courts,  would  this  annihilation  of  remedy  annihilate  the  obli- 
gation  of  the  contract  1  Granted,  that  by  general  legislation 
the  usual  modes  of  process  may  be  altered  or  abolished.  But 
the  power  of  a  state  to  modify  remedies  does  not  authorize  the 
substitution  of  extra-judicial  proceedings  instead  of  due  course 
of  law,  even  by  general  provision.  Suppose  the  state  has 
judgment  against  an  individual,  could  an  act  of  assembly 
authorize  the  courts  of  justice  to  dispense  with  all  the  estab- 
lished modes  of  proceeding,  and  to  realize  the  debt  by  arbi- 
trary execution  1  The  proceedings  in  question  are  wholly  un- 
like the  established  law  of  Pennsylvania.  The  act  of  1700 
(1  Smith's  Ed.  Laws  of  Penn.  p.  7)  carefully  regulates  the  me- 
thods of  execution;  and  the  arbitration  act  of  1806,  s6c.  11 
(4  Smith's  Ed.  of  Laws  of  Penn.  p.  329),  carefully  conforms  to 
the  provisions  of  the  act  of  1700.  Courts  martial,  prevotal 
courts  and  all  special  commissions  to  try  evea  criminals,  at 
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least  profess  to  proceed  judicially,  even  though  they  differ  from 
common  law.  It  can  hardly  be  said  that  the  acts  in  question 
are  revenue  laws.  But  if  even  they  were,  the  summary  pro- 
cess authorized  by  acts  of  congress  for  the  more  speedy  and 
effectual  collection  of  the  national  income  is  uniformly  and 
thoroughly  judicial  in  its  character.  Act  of  15th  May  1820, 
3  Story's  Ed.  Laws  of  the  United  States,  sec.  4,  p.  1791. 
Such  was  also  the  old  revenue  system;  Act  of  the  14th  July 
1791,  sec.  16,  1  Story's  Ed.  of  Laws  of  the  United  States, 
"p,  550.  Such  was  the  system  of  the  late  war  taxation;  Act  of 
1815,  sec.  8S,  2  Story's  Ed.  Laws  of  the  United  States, 
p.  1486.  Such  are  all  the  tax  laws  of  the  state  of  Pennsyl- 
vania. It  is  believed  that  no  instance  can  be  cited  of  a  stretch 
of  legislative  power  by  vigour  beyond  the  law  occurring  in  any 
of  the  United  States  such  as  the  acta  in  question. 

Nor  are  they  countenanced  by  any  adjudication.     The  case 
of  Stoddard  v.  Smith,  5  Bin.  355,  on  which  the  circuit  court 
relied,  was  that  of  a  prior  and  a  general  act,  not  interfering 
with  any  judicial  proceeding.    Such  also  was  the  case  of 
Emerick  v.  Harris,  1  Bin.  416,  sustaining  the  arbitration  law, 
on  the  ground  that  though  it  postpones  it  does  not  take  away 
trilBd  by  jury.     In  the  Bank  of  Columbia  v.  Okely,  4  Wheat. 
tS5,  a  jHrior  and  a  general  law  authorizing  the  bank  to  issue 
sununary  executions  against  its  debtors  was  sanctioned  by 
this  court  on  the  principle  that  such  was  part  of  the  original 
contract.    This  case  ia  fully  explained  by  Chief  Justice  Mar- 
shall in  Ogden  v.  Saunders,  12  Wheat  342.    The  Providence 
Bank  v.  Billings,  4  Peters,  514,  determined  that  a  state  may  tax 
a  bank  which  it  had  chartered,  because  the  state  power  of  tax- 
ation, is  part  of  the  original  contract.    Jackson  v.  Lamphire, 
3  Peters,  880,  decides  that  a  general  act  authorizing  commis- 
sioners to  settle  all  disputes  in  one  county  is  not  unconstitutional. 
But  in  the  opinion  of  the  court  jHronounced  in  that  case  it  is 
said  that  even  recording  and  limitation  acts,  though  within  the 
discretion  of  a  legislature,  may  be  so  unreasonably  enacted  as 
to  tequire  a  judicial  check.     The  difference  is  plain  between 
this  New  York  and  thb  Rhode  Island  case,  and  the  case  in 
question  :  but  the  very  circumstance  of  their  being  contested 
proves  with  what  extreme  jealousy  all  exceptive  and  ex  post 
facto  laws  are  viewed  in  courts  of  justice.    There  are  several 
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cases  in  the  Pennsylvania  Reports  which  may  be  referred  to  as 
countenancing  the  acts  against  Nicholson:  but  upon  examina- 
tion every  one  of  them  will  be  found  distinguishable.  Underwood 
V.  Lilly^  10  Serg.  &  Rawle,  97;  Bambaugh  v.  Bambaugh, 
11  Serg.  &  Rawle,  192;  Barnet  v.  Barnet,  15  Serg.  &  Rawle, 
72.  By  posterior  act,  the  legislature  might  have  raised  an  ad- 
ministrator to  Nicholson's  estate  without  requiring  security,  as 
usual ;  might  have  directed  the  sheriff  to  sell,  dispensing  with 
the  ordinary  methods  and  stages  of  execution ;  might  have  sub- 
stituted the  governor's  warrant  for  the  judicial  writ  of  execu- 
tion. But  however  the  process  might  have  been  changed,  it 
could  not  be  annulled.  The  contract  required  judicial  proceed- 
ing, and  could  be  satisfied  with  none  other.  Whenever  an  in- 
dividual enters  into  a  contract,  he  iGLssents  to  abide  by  L.e  ad- 
ministration of  justice  common  to  the  jurisprudence  of  his 
country,  but  to  none  other.     12  Wheat.  285. 

It  is  thus  supposed  to  be  established :  1st.  Th^it  there  were 
the  contracts  of  1785,  1794  and  1797.  2d.  That  they  were 
impaired.    3d.  By  extra-judicial  enforcement. 

In  connexion  with  this  position  it  will  be  convenient  to  con- 
sider the  last;  to  wit,  that  the  acts  in  question  violate  the  fun- 
damental principles  of  universal  justice-.  The  first  and  great 
adjudication  on  this  subject,  is  Vanhorn  v.  Dorrance,  2  Dall. 
304,  which  determines  that  a  party  state  cannot  by  legislation 
alter  its  contracts;  that  it  is  not  competent  for  the  legislature  of 
such  state  to  judge  of  the  necessity  of  altering  such  contracts; 
that  no  state  can  take  away  private  property  by  special  and 
individuated  legislation;  nor  when  private  property  is  taken,  by 
even  general  legislation,  can  the  legislature  settle  the  compen- 
sation to  be  allowed,  which  must  be  referred  to  the  impartial 
umpirage  of  the  judiciary.  There  is  an  implied  contract  be- 
tween every  state  and  every  individual  citizen  of  it,  that  all 
laws  contrary  to  natural  reason  or  justice,  are  void.  The 
English  cases  on  this  subject  are  collected  in  1  Kent's  Com.  420. 

In  England,  where  there  is  no  written  constitution,  acts  of 
parliament  contrary  to  natural  equity,  such  as  make  one  a 
judge  in  his  own  cause,  are  void.  Day  v.  Savage,  Hob.  87. 
Now  there  is  no  difference  between  the  case  of  the  individual 
and  that  of  the  state,  except  that  as  the  state  is  much  more 
formidable,  a  mulio  fortiori,  should  the  judiciary  prevent  its  J 
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attempts  to  judge  in  its  own  cause.  No  government  of  laws  is 
authcMrized  to  enact  exceptional  provisions,  striking  at  one  citi- 
zen-or  one  family,  and  dejuriving  them  of  the  benefit  of  the  law 
common  to  aU  the  rest.  The  sovereign  people  commit  no  such 
trust  to  a  legislature.  A  legislature  woidd  be  the  most  danger- 
ous of  all  despotisms  if  it  may  single  out  an  individual,  as  in 
this  instance,  post  factum  and  post  mortem,  depriving  his  fam* 
ily  of  the  law  common  to  all  the  rest  of  the  community,  but 
closing  the  courts  of  justice  against  that  &mily  alone.  The 
first  principle  of  the  social  compact  is,  that  no  one  of  its  mem- 
bers shall  do  himself  justice,  but  seek  it  through  the  public  au- 
thority with  which  its  dispensation  is  deposited:  hence  the 
maxim,  that  every  citizen  is  under  the  safeguard  of  the  law; 
Toullier,  vol.  1,  p.  168 ;  and  is  it  not  the  worst  conceivable  vio- 
lation of  this  principle,  for  the  society  in  its  dispute  with  an  in- 
dividual to  undertalce  to  regulate  it  itself,  without  suffering  the 
interposition  of  the  judiciary?  The  state,  on  this  occasion,  in 
fact,  proceeded  not  hi  its  sovereign  capacity,  but  as  a  common 
creditor,  and  usurped  all  the  powers,  legislative,  judiciary,  and 
executive,  which  in  every  well  regulated  goverimient  are  al- 
ways kept  distinct.  It  is  high  time  to  restore  the  true  sense 
according  to  the  plain  language  of  the  constitution,  prohibiting 
all  et  post  facto  legislati<Mi,  instead  of  confining  it  to  criminal 
cases,  as  has  been  generally  done,  owing  to  an  early  but  total 
misapprehension  of  the  law.  The  proviidon  against  ex  post  facto 
laws  is  twice  repeated  by  the  constitution  of  the  United  States; 
first,  to  prohibit  congress,  and,  secondly,  the  several  states,  from 
the  enactment  of  such  laws.  It  is  also  in  the  constitution  of 
Pennsylvania:  the  restriction  on  congress  obviously  embraces 
both  criminal  and  civil  cases;  bill  of  attainder  being  used  for 
the  one,  and  ex  post  facto  laws  for  the  other.  The  clause  re- 
stricting the  states  expressly  comprehends  aU  expost  facto  laws 
as  well  as  any  bill  of  attainder.  And  the  context  shows  that 
this  clause  is*  dealing  with  unlimited  prohibition.  The  states 
surrender  the  whole  power  without  reserve.  The  constitution 
establishes  the  general  principle  of  the  inviolability  of  contracts. 
Ogden  v.  Saunders,  12  Wheat.  312.  The  universal  law  was 
so  before  the  constitution,  which  is  but  declaratory  of  it.  12 
Wheat.  303, 304;  Federalist,  No.  44.  What  right  then  has  any 
judicial  magistrate  to  put  upon  these  provisions  of  the  constitu- 
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Uon  a  limitation  not  to  be  found  in  either  the  letter  or  the  spi- 
rit? The  mischievous  influence  of  Blacks  tone's  unsupported 
dictum,  for  which  no  authority  can  be  vouched,  but  which  is 
contrary  to  all  English  law,  suggested  the  ill  considered  no- 
tion of  judicial  interpolation  that  has  gained  ground  in  this 
country.  Legislation  cannot  be  retroactive,  for  tlien  it  becomes 
adjudication.  To  regulate  the  past  is  judicial,  to  regulate  the 
future  is  legislative.  Toullier,  vol.  1,  sec.  1,  p.  18.  It  is  a  first 
principle  of  the  jurisprudence  of  all  free  people,  having  written 
constitutions,  that  legislation  must  be  prospective  and  general, 
not  retrospective  or  individuated.  1  Toullier,  96 ;  Montesq. 
Esp.  de  Loix,  liv.  11,  ch.  6,  liv.  6,  ch.  6.  A  Turkish  firman, 
or  Russian  ukase,  by  which  a  community  or  individual  deter- 
mines and  executes  his  own  cause,  without  judicial  interven- 
tion, would  be  contrary  to  the  general  sense  of  mankind.  The 
instances  of  laws  which  are  void,  as  against  common  right,  men- 
tioned in  the  case  of  Calder  v.  Bull,  3  Dall.  388,  are  laws  pun- 
ishing innocent  actions,  violating  existing  laws,  impairing  pri- 
vate contracts,  making  a  person  judge  in  his  own  uause,  taking 
property  firom  one  and  giving  it  to  another:  authority  to  make 
such  laws  is  not  among  the  powers  intrusted  to  legislatures. 
They  cannot  revoke  their  own  grants.  Terret  v.  Taylor, 
9  Cra.  45 ;  United  States  v.  Arredondo,  6  Peters,  728.  Even 
a  constitutional  power  unreasonably  exercised,  this  court  has 
declared  would  be  void.  Jackson  v.  Lamphire,  3  Peters,  280. 
Whether  an  act  of  legislation  must  be  contrary  to  the  constitu- 
tion as  well  as  first  principles,  and  whether  all  ex  poet  facto 
legislation  of  the  states  is  void,  are  questions  u^Yon  which  the 
federal  judges  have  not  been  perfectly  agreed.  Judge  Chase 
affirms  these  positions;  Judge  Iredell  denies  them  in  Calder  v. 
Bull,  3  Dall.  388,  389;  Judge  Patterson's  argument  m  Vaa- 
hom  V.  L.orrance,  strongly  implies  his  agreement  with  Judge 
Chase,  with  whom  Chief  Justice  Marshall  agrees;  indeed,  it 
appears  to  be  the  judgment  of  the  court,  m  Fletcher  v.  Peck, 
6  Cra.  132,  133,  135.  It  is  denied  by  Judge  Washington  in 
Beach  v.  Woodruff,  Peters's  C.  C.  Rep.  6;  and  in  Satterlee  v. 
Matthewson,  2  Peters,  413:  yet  he  appears  in  principle  to  ac- 
knowledge it  in  Ogden  v.  Saunders,  1 2  Wheat.  266,  267.  In 
Fletcher  v.  Peck,  6  Cranch,  143,  Judge  Johnson  strepuously 
asserts,  that  the  constitution  of  the  United  States  forbid^  all  ex 


4*2  SUPREME  COURT. 

[Lessee  of  Livingston  ▼.  Moore  and  others.] 

post  facto  legislation,  civil  as  well  as  criminal;  as  he  does  again 
in  12  Wheat  286,  and  in  his  elaborate  note  in  the  appendix  to 
2  Peters,  281.  The  same  ground  is  roost  ably  occupied  by  the 
supreme  court  of  New  York  in  Dash  v.  Van  Kleeck,  7  Johns. 
493,  501,  509;  and  in  Stoddard  v.  Smith,  5  Bin.  370,  Judge 
Brackenridge  says,  that  the  notion  of  confining  ex  post  facto  to 
criminal  laws,  is  merely  American.  Certainly  such  is  not  the 
language  of  the  constitution,  nor  the  spirit,  the  reason,  or  the 
policy.  At  least,  when  states  are  parties  to  a  ccmtract,  they 
ought  not  to  be  permitted  to  enact  ex  post  facto  laws  concern- 
ing it.  The  supreme  court  of  Massachusetts  in  a  late  case  have 
added  an  able  argument  to  their  judgment  against  it.  Picquet's 
Case,  5  Pick.  Rep.  65. 

The  acts  in  question  take  private  property,  and  apply  it 
to  public  use,  without  just  compensation;  and  for  injury 
thus  inflicted,  they  refuse  remedy  according  to  due  course  of 
law.  it  is  the  common  law  of  all  nations,  that  private  property 
cannot  be  taken  by  an  act  of  state,  without  individual  consent 
or  judicial  umpirage.  Vanhom  v.  Dorrance,  2  Dall.  314;  Pic- 
quet's  Case,  5  Pick.  65;  Pickering  v.  Rutty,  1  Serg.  &  Rawle, 
511;  Hallam's  Constitutional  History,  36.  In  France  the 
charter  requires  indemnity  to  be  paid  before  the  property  is 
taken.  In  no  country,  it  is  submitted,  can  even  a  tax  be  im- 
posed upon  one  individual  alone. 

The  acts  violate  the  right  of  trial  by  jury;  any  process  to  en- 
force the  lien  would  have  called  in  the  heirs,  who  might  have 
pleaded  payment,-  release  or  satisfaction,  which  would  have 
been  tried  by  jury.  The  court  had  power,  and  it  is  every  day's 
practice,  to  direct  issues  to  try  fiicts  after  judgment  Wherever 
there  is  a  court  of  chancery,  that  might  have  interposed.  But 
in  Pennsylvania  there  is  no  such  court,  though  its  piinciples  are 
recognized  and  administered.  Pollard  v.  Shaffer,  1  Dall.  214; 
Ebert  v.  Wood,  1  Bin.  217;  Murray  v.  Williamson,  3  Bin.  135; 
Jordan  v.  Cooper,  3  Serg.  &  Rawie,  578.  The  charge  denies 
that  there  was  any  fact  to  try,  or  thai  Nicholson's  property  suffer- 
ed for  want  of  jury  trial.  But  it  is  submitted  that  the  state  might 
have  been  compelled  to  prove  as  a  fact,  how  much  Nicholson  re- 
mained indebted,  if  any  thing.  Legal  representatives,  creditors, 
terre-tenants,  might  have  applied  to  the  courts,  on  motion,  to 
question  the  lumping  sales,  arbitrary  compromises,  compulsory 
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extravagant  charges,  and  other  impositions  which 
are  inflicted  by  the  obnoxious  acts.  The  heirs  of  Nicholson  con- 
lend,  that,  on  a  full  settlement  of  accounts,  he  owes  her  no- 
thing. Yet  all  his  estates  were  confiscated  without  satisfjring 
her  alleged  demand,  though  it  is  said  that  there  was  no  ques- 
tion to  try,  nor  any  injustice  to  complain  of. 

By  his  contract  with  the  state,  Nicholson  was  entitled,  not 
merely  to  judicial  enforcement  of  the  lien,  but  to  the  estab- 
lished methods  of  execution.  The  common  law,  vouchsafing 
land  from  execution,  was  repealed  in  Pennsylvania  as  early  as 
1705,  by  a  statute  which  makes  many  careful  and  tender  pro- 
visions to  protect  debtors  from  harsh  and  hasty  proceedings. 
This  long  established  law  is  familiar  and  dear  to  the  people  of 
that  state,  and  must  have  been  contemplated  by  both  parties 
when  this  lien  was  arranged.  1  Dallas's  Laws  of  Pennsyl- 
vania, 67;  1  Smith's  Laws  pf  Pennsylvania,  57.  Every  exe- 
cution, it  is  expressly  provided,  shall  be  like  the  English  elegit. 
Inquisition  and  condemnation  are  indispensable.  The  charge 
calls  this  a  boon,  which  the  state  might  revoke  at  pleasure, 
and  asks  who  suffered  for  the  want  of  it  in  this  instance.  If 
it  is  in  the  contract,  that  question  does  not  meet  the  difiliculty, 
though  it  is  easily  answered.  Nicholson's  family  and  credi- 
tors, and  the  state,  all  suffered  by  its  extra-judicial  confiscation 
of  his  lands.  If,  instead  of  being  sacrificed  at  commissioner's 
sales,  they  had  been  sold  by  due  course  of  law,  with  all  its  be- 
nignant delays  and  methods  of  execution,  with  opportunity  of 
applying  to  court  to  regulate  them,  and  of  writ  of  error  to  the 
highest  court,  there  was  property  enough  to  have  paid  all  that 
the  state  or  private  creditors  demanded  of  Nicholson,  and  to 
have  left  a  principality  for  his  family. 

Sales  in  mass,  and  not  by  parcels,  as  these  acts  require,  are 
contrary  to  the  established  practice  of  Pennsylvania.  Rowly 
V.  Webb,  1  Bin.  61 ;  Ryerson  v.  Nicholson,  2  Yeates,  516. 

By  the  acts  in  question  the  commissioners  were  empowered 
to  average,  compromise,  seize  and  sell  all  the  lands  at  any 
sacrifice,  buy  at  their  own  sales,  compel  partition,  seize  all 
Nicholson's  private  papers  wherever  found,  the  asylum  com- 
pany are  compelled  to  give  up  his  shares,  and  the  commiss- 
ioners are  stimulated  by  a  bounty  of  ten  per  cetit  on  all  the 
confiscations.   An  act  of  legislation  assumes  that  an  individual 
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is  indebted^  assumes  a  lien  for  the  debt,  decrees  confiscation  of 
all  his  estates,  enacts  a  title  to  purchasers,  and  forbids  all  judi- 
cial redsion.  The  second  section  of  the  act  of  1807  declares 
that  the  proceedings  thus  consummated,  shall  be  but  prima 
facie  evidence  of  the  grantee's  title.  It  is  a  title  by  forfeiture, 
the  infirmity  of  which  is  acknowledged  by  the  very  act  of  its 
creation,  which  invites  judicial  ascertaimnent  But  that  act 
excluding  all  direct  means  of  such  ascertainment,  none  other 
is  left  but  such  as  the  present  action,  to  determine  collaterally 
the  validity  of  the  acts  of  assembly,  thus  shown  to  be  uncon- 
stitutional and  void. 

S.  It  is  denied  that  the  state  had  any  lien  against  Nicholson, 
or  that  he  was  indebted  to  it  at  all;  to  prove  which,  his  family 
relied  on  the  treasury  books  and  the  following  acts  of  assembly, 
to  show  that  his  accounts  remained  unsettled  when  he  died  bi 
the  year  1800,  viz.  Act  of  20th  April  1794,  3  Dal.  Iawb  of 
Penn.  790;  Act  of  4th  April  1796,  sect  12,  4  Dal.  Laws  of 
Penn.  66;  Act  of  5th  April  1797,  sect.  1  and  8,  4  Dal.  Laws 
of  Penn.  175;  Act  of  4th  April  1798,  sect.  1  and  6,  4  Dal. 
Laws  of  Penn.  268;  Act  of  11th  April  1799,  sect  4  and  7, 
4  Dal.  Laws  of  Penn.  488. 

Notwithstanding  these  provisions,  those  of  the  aets  of  1782 
and  1785,  and  the  exclusive  keeping  of  all  Nicholson's  papers^ 
of  which  the  state  possessed  itself,  there  never  was  a  legal 
settlement  of  his  accounts,  which  remain  open  on  the  treasury 
books  to  this  day,  and  no  one  can  tell  upon  what  settlement 
the  state  relies,  whether  fiscal  or  judicial.  The  firet  judg- 
ment of  the  state,  entered  the  18th  December  1795,  was  ob- 
tained in  a  suit  brought  before  Nicholson  was  out  of  ofiSce,  in 
which  no  execution  ever  issued,  and  which  expired  for  want 
of  revival.  The  fiscal  settlements,  dated  in  1796,  are  all  on 
stock  balances,  carried  to  new  accounts,  without  any  settle- 
ment in  money,  as  the  law  requires.  They  are,  therefore,  but 
liquidations  of  particular  accounts,  and  not  a  balance  of  all  the 
respective  demands  between  the  parties,  struck  in  money. 
The  agreement  of  attorneys,  by  which  the  judgment  was  con- 
fessed in  1797,  stipulates  for'future  settlements,  which  pre- 
cludes the  idea  of  actual  settlement.  The  question  then  is, 
whether,  and  how  the  state  got  the  lien  which  it  assumed. 

Lien  is  a  privilege  strictissimi  juris,  a  preference,  hold  or 
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incumbrance,  in  the  nature  of  a  judgment,  not  favoured 
in  law,  nor  to  be  extended  by  construction.  It  is  dormant, 
cautionaiy  and  incapable  of  activity,  till  put  in  force  by  another 
impulse.  It  is  not  specific  like  a  mortgage,  jus  in  re,  but 
genera],  merely  ad  rem.  It  does  not  levy,  dispossess  or  put  in 
possession,  and  has  none  cd  the  properties  of  execution.  Oibbs 
V.  Oibbs,  1  Dal.  371 ;  Blair  v.  The  Ship  Charles  Carter,  S 
Cranch,  SSS;  Thellusson  v.  Smith,  2  Wheat.  396;  Conard  V. 
The  Atlantic  Insurance  Company,  1  Peters,  442.  Liens,  being 
in  derogation  cd  common  law,  are  to  be  construed  strictly,  and 
enforced  literally.  With  respect  tothera,foim  is  substance. 
The  twelfth  section  of  the  act  of  1785,  2  Dal.  Laws  of  Penn. 
251,  requires  that  in  order  to  constitute  a  lien,  there  must  be, 
1,  debt;  2,  settlement;  3,  by  the  proper  officers;  4,  in  the  pre- 
scribed manner;  5,  with  notice  to  the  debtor;  6,  the  whole  of 
whose  accounts  must  be  settled;  7,  and  the  balance  struck  in 
cunent  money;  8,  that  balance  reported  to  the  executive; 
9,  and .  entered  at  large  in  the  treasury  books.  Not  one  of 
these  requisites  can  be  shown  in  the  alleged  settlement 

The  difficulty  the  plaintiffs  have  to  contend  with  here  is  not 
construction  cd  the  various  provisions  of  the  acts  of  assembly, 
which  aU  speak  a  clear  and  satisfactory  language,  but  an  ad- 
verse decision  of  the  supreme  court  of  the  state  in  the  case  of 
Smith  against  Nicholson,  4  Yeates,  6,  which  decision  the  circuit 
ctmrt  adopted  as  right  in  itself,  and  binding  the  judgment  of 
that  court,  even  though  wrong.  It  was  an  abstract  question, 
stated  and  submitted  by  agreement  of  parties,  to  which  the 
legal  representatives  of  Nicholson  were  not  a  party ;  nor  was 
it  determined  in  the  highest  court  of  the  state^  which  at  the 
time  of  that  decision  was  the  high  court  of  errors  and  appeals, 
since  abc^hed.  It  would  not  therefore  be  binding  even  in  the 
courts  of  the  state ;  Bevan  against  Taylor,  7  Serg.  &  Rawle, 
40L  In  a  controversy  between  a  state  and  one  of  its  citizens, 
a  court  of  that  state  should  not  deprive  him  of  the  benefit  of 
the  revision  of  the  supreme  court  of  the  United  States,  provi- 
ded the  ca06.be  such  as  to  give  the  latter  jurisdictipn.  If  the 
laws  in  question  should  be  deemed  invalid  by  this  court,  it 
cannot  surrender  its  judgment  to  that  of  the  state  court  The 
series  of  its  adjudications  on  this  subject  is  as  follows :  M'Kean 
▼.  Delancy,  5  Cranch,  32;  Mutual  Assurance  Society  v. 
Watu's  Executors,  1  Wheaton,  290;  Ship  v.  Miller,  2Wheaton, 
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325;  Thatclicr  v.  Powcl,  6  Wheaton,  127;  Elmendorf  v.  Tay- 
lor,  10  Wheaton,  159 ;  Jackson  v.  dhew,  12  Wheaton^  162 ; 
Inglis  V.  The  Trustees  of  the  Sailors'  Snug  Harbour,  S  Pet 
127 ;  Henderson  v.  Griffin,  5  Pet.  155 ;  Cathcart  v.  Robinson, 

5  Pet.  234 ;  Taylor  v.  Thompson,  5  Pet.  368 ;  Hinde  v.  VaU 
tier,  5  Pet.  401 ;  Ross  v.  AT  Clung,  6  Pet.  283 ;  Green  v.  Neal, 

6  Pet.  291. 

The  principles  to  be  extracted  from  ail  these  cases  are, 
that  they  are  binding  only  when  they  establish  general  rules 
of  property,  perhaps  of  evidence,  adjudged  in  the  highest 
state  courts,  and  being,  like  the  common  law  or  acts  of  assem- 
bly, uniform  and  universal  in  their  operation.  But  though 
binding  they  are  not  conclusive.  This  court  is  to  examine 
and  judge  for  itself.  If  the  courts  of  the  United  States  sur- 
render their  judgment  to  those  of  the  states,-  it  is  a  concession 
.of  vast  amount.  Respect  is  due,  uniformity  is  desirable ;  but 
submission  would  take  from  the  courts  of  the  United  States 
their  supremacy  and  usefulness.  Even  state  legislation  has 
never  been  suffered  to  change  the  practice  of  the  federal  courts. 
Wayman  v.  Southard,  10  Wheaton,  1.  The  case  of  Smith 
and  Nicholson  not  having  been  adjudged  by  the  highest 
court  of  the  state,  not  establishing  any  general  rule  of  property 
or  of  evidence,  and  not  adjudging  the  question  presented  by 
this  case,  is  therefore  not  a  binding  authority.  In  that  case 
the  question  of  settlement  was  taken  for  granted,  together 
with  that  of  notice  ;  and  all  the  other  positions  contested  in 
this  case,  except  whether  the  governor's  sanction  is  indispensa- 
ble to  him.  The  general  construction  and  operation  of  the 
act  of  1785,  in  connection  with  all  the  other  acts  of  assembly 
which  tend  to  explain  it  as  now  submitted,  was  never  pre- 
sented. 

If,  notwithstanding  these  views,  this  court  should  uphold  the 
lien,  it  becomes  necessary  to  inquire  whether  it  had  not  expired 
before  the  acts  of  1806  sind  1807  assumed  its  existence.  The 
judgment  of  1795  expired  in  1802,  for  want  of  scire  facias  to 
revive  it.  The  judgment  of  1797  is  inconsistent  with  the 
fiscal  lien  of  1796;  for  can  there  be  two  liens  for  the  same 
debt  1  lien  is  a  thing  incompatible  with  another  title,  it  is  a 
single  hold  or  incumbrance  excluding  all  other  rights  of  other 
claimants,  and  all  other  claims  of  the  same  claimant,  to  the 
thin^  bound  by  the  lien,     \  Tien  claimant  loses  his  lien  by  let- 
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ting  go  of  it  for  an  instant,  or  by  taking  other  security  for  the 
debt  Kaufelt  v.  Bower,  7  Serg.  &  Rawle,  7S ;  Cranston  v. 
The  Philadelphia  Insurance  Company,  6  BiiL  540 ;  Ramsey 
V.  Aliegre,  12  Wheaton,  61S ;  Collins  v.  Ongley,  S  Selwyn, 
N.  P.  1163.  There  may  be  double  security  and  Berexdl  reme- 
dies, as  bond  and  mortgage,  or  covenant  and  distress;  Gordon 
V.  Coney,  5  Bin.  55t;  Bantleon  v.  Smith,  2  Bin.  146;  but 
there  cannot  be  two  liens  for  the  same  thing.  It  is  not  a  ques- 
tion of  extinguishment  but  of  election.  The  state  was  bound 
to  choose  and  did  choose,  relying  on  the  lien  by  the  judgment 
of  1797,  which  gave  a  plain  and  adequate  recourse,  instead  of 
the  fiscal  settlement  of  1796,  which  was  involved  in  doubt  and 
difficulty.  The  fiscal  Uen  never  was  set  up  until  several  years 
after  Nicholson's  death,  when  it  was  found  that  the  lien  of  the 
judgment  proved  abortive.  The  only  reliance  was  that  judg- 
ment, and  that  was  suspended  or  satisfied  in  law  by  several  of 
the  executions  under  it ;  one  of  which  was  staid  by  the  plain- 
tiffs order,  another  not  executed  by  order  of  the  ^x>mptroller- 
general  of  the  state,  and  a  third  levied  on  real  estate  which 
was  subjected  to  inquisition,  condemnation,  and  venditioni  ex- 
ponas, yet  outstanding.  The  general  rule  of  law  and  reason 
under  such  circumstances  is  that  the  debt  is  discharged.  Little 
V.  Delancy,  6  Bin.  267.  The  whole  liability  is  transferred  to 
the  sheriff. 

It  may  be  moreover  alleged  that  the  state  has  a  lien  by 
Nicholson's  death  insolvent.  But  first,  there  is  no  proof  that  he 
died  insolvent;  and  secondly,  if  he  did,  all  debts  due  to  the  com- 
monwealth of  Pennsylvania  are  postponed  to  all  other  debts 
by  the  fourteenth  section  of  the  intestate  act  of  1794.  SDal. 
Laws  of  Pennsylvania,  357 ;  3  Smith's  edition  of  the  Laws  of 
Pennsylvania,  145.  The  lien  was  but  a  debt,  in  which  case 
it  has  been  settled  by  the  courts  of  that  state,  that  it  must 
take  its  place  after  certain  other  debts.  Moliere  v.  Noe,  4  Dal.. 
450 ;  Scott  V.  Ramsey,  1  Bin.  221.  There  were  many  judg- 
ments and  liens  of  individual  creditors  preceding  those  of  the 
state,  which  by  law  outrank  it ;  and  indeed  it  was  to  forestall 
those  very  creditors  when  their  advantages  were  ascertained, 
that  the  legislature  recurred  to  the  fiscal  lien  of  1796,  which 
the  acts  of  assembly  assume. 

Lastly.    There  are  iQur  exceptions  on  points  of  evidence. 
Vol.  VII.— 3  N 
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Ist.  The  journal  of  the  house  of  representatives  of  Pennsylva* 
nia  was  ofiered  to  prove  that  the  same  sums  and  the 'same 
stock  as  claimed  under  the  alleged  fiscal  lien  were  claimed  in 
the  action  of  trover.  Sd.  The  same  journal  was  offered  to 
show  the  report  of  a  committee  to  the  same  effect.  3d.  The 
appendix  to  another  report  of  a  committee  was  offered  to  show 
that  Nicholson's  accounts  were  unsettled.  All  this  testimony 
was  rejected.  Office  registers,  church  registere,  and  parish 
registers  are  received  in  evidence  as  puUic  documents  made  by 
disinterested  persons.  The  books  of  any  public  corporaticxi 
are  evidence  of  its  acts  and  proceedings.  Owings  v.  Speed,  S 
Stark.  Evid.  177,  5  Wheat  480.  Why,  then,  are  not  the  acts 
of  the  constituted  authorities  of  a  state  evidence  against  it  1 
The  state  took  defence  in  this  case ;  and  can  it  be  a  well 
founded  objection,  after  several  laws  of  the  state  were  read  in 
evidence,  that  the  proceedings  of  committees  of  the  legislature 
were  not  also  evidence,  because  they  had  not  become  enact- 
ments 1  The  case  of  Kelly  v.  Jackson,  6  Pet.  630,  is  supposed 
to  settle  this  point. 

The  ledger  of  the  treasury  was  offered  to  show  that  the  ac- 
counts between  the  state  and  Nicholson  remain  unsettled,  and 
rejected  on  the  ground  that  the  ledger  is  not  a  book  of  original 
entries,  and  that  the  accounts  are  incomplete.  But  as  the 
state  was  defending  its  grantees  the  defendants,  proof  from  any 
book  or  account  kept  by  the  officers  of  the  state,  whether  origi- 
nal or  not,  and  however  incomplete,  would  be  good  evidence 
against  the  state.  The  error  in  ruling  this  point  must  be  im- 
puted to  a  misapprehension  that  the  ledger  wa9  oflfored  by  the 
state,  instead  of  being  offered  against  it 

Mr  Binney,  for  the  defendants  in  error,  stated  that  Mr  Ser- 
geant and  himself  appeared  in  support  of  the  judgment  of  the 
circuit  court,  by  the  appointment  of  the  governor  of  Pennsyl- 
vania, under  certain  resolutions  of  the  legislature. 

The  case  in  that  court  was  an  ejectment  by  the  heirs  of 
John  Nicholson  for  two  tracts  of -land  in  Franklin  county,  the 
title  of  which  was  admitted  to  be  in  them,  unless  divested  by 
certain  alleged  liens  and  proceedings  of  the  state  of  Pennsyl- 
vi^ia.  By  agreement  the  proceedings  by  the  state  were  to 
be  set  up  as  a  defence,  and  the  question  whether  the  title  of 
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John  Nicholflon  and  his  heirs  was  divested  by  theni)  was  to  be 
brought  forward  and  submitted  on  its  merits.  The  case  there* 
fore  turned  upon  this  defence,  the  history  of  which  may  be 
briefly  stated. 

In  March  and  December  1796,  certain  accounts  between 
the  state  and  John  Nichdson  were'  settled  in  the  department 
of  accounts,  by  which  he  was  found  a  debtor  to  the  state  in 
large  amounts.  On  these  settlements  the  state  claimed, to 
have  a  lien  on  John  Nicholson's  real  estate  throughout  the 
commonwealth.  In  December  1795  and  March  1797,  the 
state  obtained  judgments  against  him  f(Hr  large  sums.  On 
these  judgments  a  similar  lien  was  asserted.  In  1806  and 
1807,  the  legislature  passed  two  acts  authorizing  commissioners 
under  a  warrant  by  the  governor  to  sell  the  lands  of  John 
Nicholson  in  satisfaction  of  these  liens.  At  sales  under  this 
procesei,  the  defendants  bought  and  entered  into  possesidon, 
and  cont^ued  in  possessicMi  more  than  twenty-one  years  with- 
out question,  the  youngest  of  the  children  of  John  Nicholson 
having  been  of  age  twelve  years  befcM'e  the  institution  of  the 
ejectment,  and  foiir  of  them  having  been  of  age  at  the  time  of 
the  sales. 

The  plaintifb  contended,  1.  That  none  of  the  accounts 
were  so  settled  as  to  have  become  valid  liens.  S.  That  the 
judgments  were  not  a  lien.  3.  That  the  acts  of  1806  and 
1807  were  unconstituticmal  and  void.  The  charge  was  on  all 
the  points  to  the  contrary';  and  the  opinion  of  the  court  was 
also  adverse  to  the  plaintiflfs  in  overruling  certain  matters 
oflfered  in  evidence,  and  to  be  hereafter  noticed.  The  questions 
consequently  are,  whether  there  is  error  in  the  court's  opinion 
either  in  charge  to  the  jury,  or  in  rejection  of  the  offered  testi- 
mony. 

The  acts  of  assembly  of  Pennsylvania  which  bear  upon  the 
subject,  require  to  be  more  particularly  stated. 

At  all  times,  before  as  well  as  pince  the  revolution,  Pennsyl- 
vania has  had  a  special  tribunal  for  the  settlement  of  public 
accounts  concerning  her  revenue  and  expenditures.  Prior  to 
the  act  of  the  13th  of  April  1782,  this  tribunal  consisted  of 
three  auditors  named  by  the  assembly,  whose  certificate  was 
conclusive  in  an  action  against  the  debtor.  Act  of  1st  March 
1780,  sect  5,  M'Kean's  ied.  of  Laws,  S87.     On  the  ISth  of 
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April  178t|  an  act  was  passed  to  establish  the  comptroller* 
general's  office,  2  State  Laws,  44.  In  this  office  all  public  ac- 
counts were  to  be  settled,  and  then  transmitted  with  the  vouch- 
ers to  the  supreme  executive  council.  If  approved  by  the 
council,  and  a  balance  was  found  due  by  the  state,  a  warrant 
was  to  be  drawn  by  the  president  of  the  council  upon  the  state 
treasurer.  If  a  balance  was  found  due  to  the  state,  it  was 
made  the  duty  of  the  comptroller-general  to  take  the  most 
effectual  steps  to  recover  it,  by  filing  a  certificate  of  the  debt  in 
the  office  of  the  prothonotary  or  clerk  of  the  county  court,  and 
taking  a  warrant  against  the  body,  and  distress  against  the 
goods,  and  if  there  were  none,  then  a  fieri  fioLcias  against  the 
debtor's  lands.  The  act  makes  no  express  provision  for  non- 
approval  of  the  settlement  by  the  coimcil.  It  gives  neither 
appeal  fit>m  the  council,  nor  trial  by  jury  to  the  debtor,  and  it 
does  not  make  the  settlement  a  lien.  By  this  act  John  Nichol- 
son was  appointed  comptroller-general. 

On  the  18th  February  1786,  an  act  was  passed,  entitled 
**  An  act  to  give  the  benefit  of  trial  by  jury  to  the  public  officers 
of  this  state,  and  to  other  persons  who  shall  be  proceeded 
against  in  a  summary  manner  by  the  comptroller-general  of 
this  state."  It  allows  an  appeal  by  the  debtor  to  the  supreme 
court  within  one  month  after  notice  of  a  settlement  approved 
by  council,  upon  his  giving  security  in  the  nature  of  special 
bail  to  prosecute  the  appeal;  and  as  a  necessary  counterpoise 
to  the  right  of  appeal,  the  twelfth  section  enacts,  **  that  the 
settlement  of  any  public  account  by  the  comptroller,  and  con- 
firmation thereof  by  the  supreme  executive  council,  whereby 
any  balance  or  sum  of  money  shall  be  found  due  from  any 
person  to  the  commonwealth,  shall  be  deemed  and  adjudged 
to  be  a  hen  on  all  the  real  estate  of  such  person  throughout 
this  state,  in  the  same  manner  as  if  judgment  had  been  given 
in  favour  of  the  commonwealth  against  such  person  for  such 
debt  in  the  supreme  court"    2  State  Laws,  247. 

The  law  of  Pennsylvania  thus  remained  until  the  28th 
March  1789,  when  an  act  was  passed  **  for  the  appointment  of 
a  register-general,  for  the  purpose  of  registering  the  accounts 
of  this  state."    2  State  Laws,  704. 

This  act  was  the  commencement  of  an  effort  to  introduce 
into  the  accounting  department  a  check  on  the  power  of  John 
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Nicholfon,  of  whom  the  assembly  became  jealous,  and  whom 
they  had  not  the  power  to  displace.  It  directed  the  comp- 
troUer-general  to  submit  all  accounts  before  he  settled  the 
same  to  the  register-general,  and  to  take  his  advice  in  making 
such  settlements;  but  the  act  was  defective  in  several  points, 
and  especially  in  not  requiring  that  the  vouchers  should  be 
submitted  with  the  accounts. 

A  supplement  was  passed  on  the  SOth  September  1789, 
t  State  Laws,  761,  to  remedy  this  defect;  and  it  ordered  the 
comptroller-general  to  state,  adjust,  and  strike  the  balance, 
and  to  report  his  opLoion  with  the  vouchers  to  the  register- 
general,  and  to  take  his  advice  before  final  allowance. 

This  act  was  defective  as  well  as  the  former,  in  making  the 
office  of  the  register-general  merely  advisory,  without  providing 
for  a  difference  of  opinion,  or  obhging  the  comptroller-general 
to  f(dlow  the  advice  given,  which  it  may  be  presumed,  from 
what  follows,  that  he  showed  no  disposition  to  do. 

The  act  of  1st  April  1790,  2  State  Laws,  787,  was  then 
passed,  which,  as  to  all  subsequent  accounts,  directed  the 
register-general  in  the  first  instance  to  examine,  liquidate  and 
adjust  them,  and  afterwards  to  transmit  them  with  the  vouch- 
ers to  the  comptroller-general  for  his  examination  and  appro- 
bation. If  they  agreed,  the  register  was  to  transmit  the 
account  and  vouchers  as  before  to  the  counciL  As  this  act 
made  the  register-general  the  officer  to  settle  public  accounts, 
the  fifth  section  enacted  that  **  all  such  settlements  of  accounts 
shall  have  the  like  force  and  effectj  and  be  subject  to  the  like 
appeal  at  the  instance  of  the  party,  as  settlements  heretofore 
made  by  the  comptroller-general." 

The  law  stood  thus  at  the  adoption  of  the  present  constitu- 
tion of  Pennsylvania  on  the  2d  September  1790,  when  a  single 
executive  having  been  substituted  for  the  councU,  successive 
acts  of  14th  January,  13th  April,  and  21st  September  1791, 
3  State  Laws,  3,  73,  113,  were  passed,  to  give  to  the  governor 
the  power  of  performing  all  duties  enjoined  upon  the  council 
by  former  acts  of  assembly,  and  among  others,  that  .of  revising 
and  approving  or  disapproving  the  settlements  of  public  ac- 
counts; but  the  last  mentioned  act  provides,  that  all  future 
accounts  settled  by  the  comptroller  and  register,  or  either  of 
them,  shall  be  referred  to  the  governor  for  his  approbation,  only 
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when  they  differ  in  opinion ;  and  that  in  all  cases  where  they 
agree,  **  only  the  balances  due  on  each  account  shall  be  certi- 
fied to  the  governor,  who  shall  thereupon  proceed  in  like  man- 
ner as  if  the  said  accounts  respectively  had  been  referred  to 
him  according  to  the  former  laws  upon  the  subject^  By  this 
act  the  governor  was  authorized  **  in  like  manner  and  upon  the 
same  conditions  as  heretofore,"  to  allow  appeals,  or  to  sause 
suits  to  be^  instituted. 

On  the  4th  April  1792,  a  further  act  was  passed,  enti- 
tled **  An  act  to  provide  for  the  settlement  of  public  accounts, 
and  for  other  purposes  therein  mentioned.'*  It  was  in  the 
main  a  condensation  of  the  existing  system  of  accounts.  It 
repeated  several  provisions  then  in  force,  added  others  not  ma- 
terial, and  repealed  ^*  so  much  of  any  former  act  as  was  there- 
by altered  or  supplied,  and  no  more.**  The  second  section 
ena  ^d,  that  when  accounts  were  finally  settled,  either  by  the 
conoptroller-general  and  register-general,  or  in  case  of  their 
disagreement,  by  the  governor,  the  comptroller  and  register 
were  each  to  enter  the  same  in  suitable  books,  and  upon  such 
entry  jointly  to  certify  the  balance,  and  the  fiiifd  out  of  which 
it  was  payable,  to  the  governor,  who  was  to  draiv  his  warrant 
upon  the  treasurer  for  the  amount. 

John  Nicholson  continued  comptroller-general  under  this 
system  until  the  11th  April  1794,  when  he  resigned  his  office. 

But  one  act  in  regard  to  the  settlement  of  accounts  remains 
to  be  noticed.  It  was  passed  on  the  20th  April  1795,  and  is 
entitled  **  An  act  to  provide  for  the  settlement  of  the  accounts 
of  John  Nicholson,  late  comptroller-general.'*  3  State  Laws, 
790.  It  authorizes  the  comptroller-general  to  employ  clerks  in 
adjusting  John  Nicholson's  accounts,  and  as  often  as  the  ac- 
counts, or  such  parts  of  them  as  are  independent  of  other  parts, 
have  received  his  approbation,  it  requires  him  to  transmit  them 
to  the  register-general,  to  be  proceeded  on  as  is  directed  in  case 
of  other  accounts.  It  further  requires  the  comptroller  and 
register  to  make  separate  reports  to  the  next  session,  of  their 
progress  in  the  settlement  of  these  accounts. 

In  thid  state  of  the  law,  the  three  accounts  which  are  in 
question  were  settled.  The  first  was  on  the  3d  and  8th  March 
1796,  in  which  the  comptroller-general  preceded  the  register. 
This  was  during  the  next  sesrion  of  the  legislature,  after  the 
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act  of  SOth  April  1796.  The  second  was  on  the  SOth  and  S2d 
December  1796,  in  which  the  register  preceded  the  comptroller. 
The  third  was  on  the  20th  December  1796,  in  which  both 
officenr  signed  on  the  same  day. 

L  The  court  charged  the  jury,  *^  that  these  accounts  be- 
tween John  Nicholson  and  the  commonwealth  or  some  of 
them,  were  so  settled  and  adjusted,  that  the  balances  or  sums 
of  motley  thereby  found  due  to  the  commonwealth,  were  good 
and  valid  Hens  on  all  the  real  estate  of  John  Nicholson  through* 
out  the  state  of  Pennsylvania.'' 

This  is  a  pure  question  of  law,  turning,  1,  on  the  accounts 
produced  by  the  jdaintiffii  themselves,  and  2,  on  the  acts  of  as- 
sembly already  stated^  and  they  will  be  examined  in  this  order. 

1.  The  accounts  produced. 

If  any  accounts  settled  by  the  register  and  comptroller- 
general  have  the  Uen  attributed,  it  is  supposed  that  these  have 
it  A  few  characteristics  of  them  will  be  shown,  and  then  the 
objections  will  be  noticed.  It  is  suflScient  for  the  judgment,  if 
some  one  of  them  had  a  lien.  The  court  was  not  asked  to  say 
which  of  them,  nor  whether  all  had.  It  was  indeed  immaterial 
if  any  one  of  them  had  it;  but  it  will  be  contended  to  have 
been  the  effect  of  eetch  one  of  them. 

They  were  settled  by  the  register  and  comptroller-general, 
with  whom,  by  the  acts  of  4th  April  1792,  and  20th  April  1795, 
this  power  was  deposited ;  and  they  agreed. 

They  were  settled  in  due  official  order.  If  the  act  of  20th 
April  1795  is  wholly  inoperative,  or  if  its  operation  continued 
beyond  the  session  of  1795—1796,  still  there  are  two  ac- 
counts which  are  settled  by  these  officers  in  the  proper  order  of 
precedence.  If  the  register  must  examine  first,  he  has  so  sign- 
ed the  account  of  20th  and  22d  December  1796,  and  the  court 
in  support  of  an  official  act,  will  intend  that  he  first  examined 
and  signed  that  account  which  presents  the  same  date  to  both 
signatures.  If  the  comptroller  must  examine  first  according  to 
the  act  of  20th  April  1795,  he  has  so  signed  the  account  of  Sd 
and  8th  March,  and  it  will  be  for  the  same  reason  intended 
that  he  signed  and  examined  first  the  account  of  20th  De- 
cember. 

If  the  act  of  20th  April  1795  only  suspended  the  usual  order 


604  SUPREME  COURT 

[LetMe  of  LiyingBton  t.  Moore  and  otfaen.] 

of  examination  until  the  end  of  the  next  sessicm,  which  is  itv 
true  construction,  then  all  the  accounts  are  settled  in  due  oider* 
The  order,  however,  is  immaterial,  as  both  officers  are  empow- 
ered bylaw  to  perform  the  same  acts,  and  both  have  performed 
them. 

They  find  a  balance  or  sum  of  money  due  by  John  Nichol- 
son to  the  commonwealth.  The  question  is  not  whether  it  is 
regularly  due,  but  whether  the  settlement  jbub  it  to  be  due,  of 
which  therQ  is  no  doubt.  The  clear  meaning  of  the  accounts 
on  their  face,  is,  that  there  is  a  balance  found  due  by  John 
Nicholson  to  the  commonwealth.  The  account  settled  is  the 
**  settlement  of  an  account."  Interpreted  as  all  accounts  should 
be,  e^nressing  in  the  short  language  of  accounts  a  well  known 
meaning,  they  find  John  Nicholson  a  debtor  to  the  common- 
wealth, in  the  sums  necessary  to  balance  the  accounts.  No  court 
wants  an  interpreter  to  explain  this.  It  is  the  plain  and  imi- 
versally  understood  language  of  accounts ;  and  what  it  means 
is  no  more  a  matter  of  disputable  fact,  than  what  tlie  Arabic 
numerals  in  the  columns  mean.  The  account  thus  settled,  is 
what  the  act  means  to  describe  as  ^'  the  settlement  of  an  ac- 
count whereby  a  balance  shall  be  found  due."  No  other  terms 
or  finding  can  be  necessary.  The  findi&g  is  the  settlement,  and 
the  settlement  is  the  account  settled.  The  balance  of  each  ac- 
count is  a  sum  of  money  with  which  he  is  charged,  because  the 
items  of  debit  which  exceed  the  credits,  are  sums  of  money,  and 
the  account  is  a  money  account  in  the  lawful  currency  of  the 
day  of  settlement,  and  not  in  the  currency  in  which  the  certifi- 
cates charged  were  themselves  expressed.  One  of  the  accounts 
is  doubtless  in  regard  to  continental  certificates,  but  they  are 
estimated  and  charged  at  a  certain  price,  in  the  then  money  or 
currency  of  the  country,  according  to  the  authoritjir  given  to  the 
accounting  ofiicer,  by  the  act  of  13th  April  1782,  to  charge  the 
value  of  public  property  and  effects  not  accounted  for.  Con^ 
nenUd  eertificaUa  accawUy  is  merely  a  denomination  of  the  par- 
ticular account,  to  show  the  origin  of  charge  and  discharge. 
Merchandise  aceountj  stock  account^  funded  debt  accounty  are  not 
the  less  accounts  in  monegy  because  they  are  so  headed  in  the 
ledger.  So  of  account  in  continental  cer&ficaiesj  or  thru  per  cent 
stock  account^  which  is  the  language  of  these  settlements. 
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Whether  they  are  charged  at  too  high  a  rate  or  otherwise,  m 
no  question  here. 

Finally,  they  are  pubUc  accounts,  and  thus  c(»nplete  the  de- 
scription in  the  act  of  1785. 

The  objections  to  this  view  are  the  following. 

The  baUmcei  were  not  cerHfiedio  the  governor  according  to  the 
actof2l9t  September  1791.  Thie  answers  are.  First,  that  this 
was  unnecessary  when  a  balance  was  found  due  to  the  c<Mn- 
monwealth.  The  object  of  the  certi^cate  was,  that  the  gov- 
ernor might  proceed  iu  like  manner  as  if  the  account  had  been 
referred  to  him  according  to  farmer  lawe.  The  act  of  13th 
April  1782,  sect  2,  is  the  only  act  which  regulated  the  pro- 
ceeding, namely,  that  when  a  balance  was  due  by  the  state, 
the  executive  was  to  draw  a  warrant  on  the  treasurer,  and 
when  due  to  the  state,  that  the  comptroller  should  take  steps 
for  speedy  recovery.  The  act  of  September  1791  did  not  mean 
that  the  comptroller  and  register  should  certify  a  Ixilance  to  the 
governor,  upon  which  he  was  to  do  nothing.  Secondly,  if  the 
certificate  was  ever  necessary  in  such  a  case,  it  was  not  to  give 
the  lien.  The  certificate  was  first  required  by  the  act  of  Sep- 
tember 1791.  The  lien  is  given  by  the  act  of  1785.  The 
lien,  if  it  attaches  at  all,  does  so  immediately.  There  is  no 
limitation  of  time  to  the  certificate.  If  the  omission  to  trans- 
mit it  has  any  effect,  it  is  merely  to  keep  the  appeal  open,  or 
to  suspend  the  charge  of  interest.  But  there  is  no  question 
here  either  as  to  appeal  or  interest.  The  lieu  is,  and  always 
has  been,  independent  of  both. 

The  acts  suppose  but  one  setilenient  on  which  the  Ken  is  to  arise^ 
and  here  are  severaly  and  after  cUl  there  isere  still  accounts  unsettled 
between  the  parties.  The  answers  are,  First,  that  no  act  requires, 
or  8U[^)oses  all  accounts  to  be  settled  at  once,  nor  is  it  reasbn- 
able,  unless  they  are  dependent  parts  of  the  same  account.' 
The  accounts  in  question  purport,  two  out  of  three,  to  be  inde- 
pendent accounts,  and  the  third  is  but  a  continuation  of  one  of 
the  former,  in  consequence  of  a  payment  by  the  debtor,  which 
clianged  the  balance.  Secondly,  non  constat,  there  were  oilier 
accounts  between  the  parties  at  that  time.  Tliirdl}',  the  act  of 
:^th  April  1795  authorizes  a  separation  of  the  accounts  into 
independent  tarts.  Fourthly,  the  lien,  if  it  exi^-ts,  belongs  to 
Vol.  VII 3  O 
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the  final  settlement  of  an  acco*mt,  not  to  the  settlement  of  a 
final  account 

77^  accouiUs  were  not  entered  tn  the  hooks  of  the  register  and  of 
the  (^omptroUer-generaly  according  to  the  second  section  oftheacfof 
4th  April  1 792.  The  answers  are.  First,  that  if  necessary  by  law, 
it  must  be  presumed  they  were  ^  entered,  as  it  was  the  iduty 
of  the  officers,  and  it  does  not  appear  but  that  they  performed  it. 
Secondly,  the  accounts  on  their  face,  show  that  they  were  en- 
tered at,  the  date  of  the  settlement.  The  memorandum  on  the 
account  of  20lh  December  1796,  that  it  was  not  entered  until 
June  1800,  was  shown  by  the  evidence  to  be  an  interpolation 
by  a  stranger.  Thirdly,  the  entry  in  the  books  is  no  part  of  the 
.  settlement,  nor  connected  with  it.  The  design  of  it  was  ex- 
clusively fiscal,  to  show  the  resources  of  the  commonwealth, 
and  her  liabQities,  by  an  index  of  her  debts  and  credits. 

JV%  notice  o/(^in<enJe(29efffemen<to(Mgweii  to  (A«(feitor.  The 
answers  are.  First,  that  notice  was  not  necessary  by  the  act.  It 
was  made  the  duty  of  the  debtor  to  submit  his  own  account  for 
settlement,  and  it  is  to  be  presiuned  that  he  did.  Secondly,  if  ne- 
cessary, the  presumption  of  law  after  such  a  length  of  time,  and 
nothing  appearing  to  the  contrary,  is,  that  the  officers  did  their 
duty.  This  presumption  is  made  on  the  principle  of  quieting 
possession,  of  sustaining  official  acts,  and  of  supposing  that 
things  which  it  would  have  been  culpable  to  omit,  were  rightly 
done.  HUlary  v.  Waller,  12  Ves.  252, 226 ;  Eldridge  v.  Knott, 
Cowp.  215;  Pickering  v.  Stamford,  2  Ves.  Jun.  583;  King  v. 
Long  Buckley,  7  East,  45 ;  Society  v.  Young,  9  N.  Hamp. 
Rep.  310;  Brown  v.  Wood,  17  Mass.  72 ;  Hartwell  v.  Root, 
19  Johns.  345 ;  Williams  v.  East  India  Company,  3  East,  192 ; 
Monke  v.  Butler,  1  Roll.  Rep.  83 ;  King  v.  Hawkins,  10  East, 
216 ;  King  v.  Verelst,  3  Campb.  432 ;  Taylor  v.  Cook,  8  Price, 
653 ;  Wilkinson  v.  Leland,  2  Peters,  660 ;  Ex  parte  Boll  man, 
4  Cranch,  129 ;  WiUink  v.  Miles,  1  Peters^s  C.  C.  Rep.  429; 
United  States  v.  Batchelder,  2  Gall.  16;  Tales  v.  Whitney, 
7  Pick.  225 ;  Starkie  on  Ev.  4th  part,  1 250.  Thirdly,  the  public 
act  of  20ch  April  1795,  was  notice.  And  lastly,  the  accounts 
produced  on  the  plaintiff's  subpcena  to  Harrisburg,  were  proof 
of  actual  notice.  They  bear  date  before  the  two  settlements 
in  Decemoer  1796,  and  were  prepai:atory  to  them.    Possession 
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of  these  by  John  Nicholson  and  his  counsel,  which  was  in  un- 
disputed proof,  was  such  evidence  of  notice,  that  being  uncon- 
tradicted, the  court  was  entitled  to  say  to  the  jury,  that  they 
ought  to  suppose  notice.  It  is  not  admitted  that  the  judfire 
was  asked  to  leave  notice  to  the  jury  as  a  matter  of  facu 

The  iettlenunU  were  merged  in  the  judgmeiU  of  March  1797. 
TVoiin^  m  rem  judicatam.  The  answers  are,  First,  it  is  not 
shown  that  the  judgment  was  for  the  same  debt  as  the  settle- 
ment, nor  was  the  court  asked  to  instruct  the  jury  upon  that 
hjrpothesis.  This  court  will  not  infer  a  fact  from  the  mere  simi- 
larity of  items,  to  involve  the  circuit  court  in  error.  Secondlyt 
the  doctrine  of  extinguishment,  as  drawn  from  the  principle 
irantit  m  remjudkatamf  applies  only  to  the  very  cause  of  action 
in  suit,  and  does  not  affect  collateral  securities  or  collateral 
concurrent  remedies.  The  cause  of  action  in  that  suit  was 
not  the  settlement,  nor  the  settled  account,  but  the  trover  and 
convend(Mi  of  certain  certificates  of  stock.  The  settlement 
remains  as  it  was,  with  all  its  incidents  and  securities.  Had 
the  cause  of  action  been  the  debt  due,  it  would  not  have  alter- 
ed the  case.  The  settlement  remained,  and  if  a  hen  attended 
it,  the  lien  also  remained.  A  judgment  without  satisfieu^tion  is 
not  an  extinguishment  of  a  collateral  remedy  for  the  same 
cause  of  action.  Chipman  v.  Martin,  13  Johns.  240 ;  Bant- 
leon  V.  Smith,  2  Binb.  146;  Day  v.  Seal,  14  Johns.  404; 
Oordon  v.  Corry,  5  Binn.  552 ;  Houldebil  v.  Desanges,  t 
Stark.' N.  P.  C.  337;  Lenox  v.  M'Call,  9  Serg.  and  Kawie,  302; 
Drake  v.  Mitchell,  3  East,  258. 

The  settlements  were  waioed  by  bringimg  tort  for  the  stocky  and 
the  contract  o/  the  accounts  cannot  now  be  set  up.  The  answers 
are  that  the  identity  of  the  demands  is  not  established  by  evi- 
dence ;  that  if  it  were,  it  was  the  duty  of  the  debtor  to  avail 
himself  of  the  objection  by  pleading  the  settlements.  Not 
having  done  so,,  he  is  in  the  case  of  a  defendant  who  suffers 
judgment  both  in  tort  and  contract  for  the  same  thing.  All 
he  .can  object  to  is  double  satisfaction,  and  that  question  does 
not  arise.  The  judgment  in  trover  is  not  a  waiver  of  the  set- 
tlement, because  it  is  entirely  consistent  with  it,  both  proceed- 
ing upon  the  ground  of  converting  or  hot  accounting  for  the 
public  money.  The  conflict  between  tort  and  assumpsit  springs 
fnan  forms  of  action,  and  is  entirely  technical. 
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2.  These  accounts  thea  having  been  duly  seUled^  and  fol- 
lowed by  a  lien  as  much  as  any  accounts  could  be,  the  quesUon 
arises  whether  any  accounts  settled  in  1796,  agreeably  to  the 
acts  of  assembly  then  in  force,  were  attended  by  a  lien. 

A  lien  was  at  one  period  given  to  a  settlement  in  the 
accounting  department  beyond  doubt  It  has  never  been  ex- 
pressly repealed,  nor  has  the  law  been  expressly  supplied  or 
altered  in  this  respect,  so  as  to  bring  the  twelfth  section  of  the 
act  of  1765,  within  the  repealing  clause  in  the  eleventh  section 
of  the  act  of  1792.  The  question  then  is,  whether  the  system 
of  accounting  has  been  so  changed,  as  that  the  security  intend- 

and  given  by  the  act  of  1785,  has  become  impracticable  and 
IS  lost  The  objections  to  such  a  view  of  the  law  are  not  eaoly 
obviated.  The  lien  was  given  as  a  counterpoise  to  the  right 
of  appeal.  The  act  of  1785  is  an  act  giving  and  regulating 
appeals  and  the  lien.  There  is  no  other  subject  introduced 
into  it  Now  the  whole  of  the  act,  so  far  as  it  regards  appeals^ 
must  be  admitted  to  have  continued  in  force,  until  after  these 
settlements.  An  appeal  continued  to  be  the  express  right  of 
the  debtor  under  every  subsequent  modification  of  the  law, 
and  yet  the  act  of  1785  was  the  only  act  to  regulate  the  sub- 
ject, until  the  act  of  the  20th  of  March  1811,  Purdon,  764. 
The  continuance  of  (his  part  of  the  system  is  a  powerful 
argument  in  favour  of  continuing  the  lien  to  the  common- 
wealih,  which  alone  reconciled  the  appeal  with  the  public  in- 
terest The  security  of  special  bail  was  inadequate.  The 
present  accounting  system  of  Pennsylvania,  under  the  act  of 
1811,  continues  to  connect  appeal  and  lien  together. 

The  lien  givon  by  the  act  of  1785,  belongs  moreover  to  a 
settlement  in  1796  by  necessary  implication,  and  also  by  express 
enactment 

First,  by  implication.  In  1782,  the  department  of  accounts 
consisted  of  the  comptroller,  with  a  power  of  revision  in  the 
exec\itive.  The  comptroller  alone  settled.  The  executive 
did  not  settle.  The  comptroller  pronounced  the  judgment ; 
the  council  approved  or  disapproved,  and  in  the  former  case 
left  the  settlerrient  in  force  as  the  judgment  of  the  comptroller. 
This  is  the  clear  language  of  the  act.  The  act  of  1785  speaks 
in  the  same  terms.  The  appeal  is  from  the  coinpiroller'd  set- 
tlement, from  his  award,  and  not  from  tho.  couo'-il'is  conHrmH- 
tion.     The  act  of  March  1789  is  to  the  «ame  etieci.     Bofore 
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the  complrolkr  ihall  fnaUy  uUk  an  aixoant,  in  pursoance  of 
former  laws,  he  is  to  tntnamit  it  to  the  register.  The  comp- 
troller then  was  deemed  to  settle,  the  account  finally.  The 
acts  of  SOth  <rf  September  1789»  and  1st  of  April  1790,  repeat 
the  provision.  Further,  when  we  recur  to  the  twelfth  section 
of  the  act  of  1786^  we  perceive  that  the  lien  is  given  to  the 
$eiUemmU  by  the  comptroUer  confirmed  by  the  council,  but  not 
to  the  confirmation  of  the  council.  It  is  given  to  the  comp- 
troller's settlement  perfected  according  to  law.  The  virtue  of 
the  proceeding  is  in  his  settlement  sanctioned  by  the  council, 
but  not  in  the  sanction  of  the  counciL  In  case  of  appeal  it  is 
his  settlement  that  is  established  by  the  court,  and  not  the 
sentence  <tf  confirmation  by  the  counciL  The  lien  is  given  to 
that  adjudication  which  finds  the  balance  to  be  due,  namely, 
the  settlement  by  the  comptroller,  and  not  to  the  ctmfirmation 
by  council,  which  does  not  find  any  thing  due,  but  only  estab- 
Ibhes  the  settlement.  If  we  find  then,  as  we  do^  that  the 
sanction  of  the  governor  under  the  constitution  of  1790,  is 
substituted  for  that  of  the  council  under  the  constitution  of 
1776,  and  afterwards  that  in  a  certain  event  which  exists  in 
this  case,  to  wit,  the  approbation  of  another  officer,  the  execu- 
tive sanction  is  superseded,  it  follows  by  necessary  implication, 
that  the  settlement,  either  with  the  substituted  sanction,  or 
with  no  sanction  at  all,  is  perfected  to  the  same  extent  that 
was  required  by  the  act  of  1785  to  produce  the  lien.  It  is  to 
be  recollected  that  the  act  of  the  Ist  of  April  1790,  which 
makes  the  register-general  the  settling  officer,  declares  that  all 
settlements  by  him  shall  have  the  like  force  and  effect  as  set- 
tlements before  that  time  made  by  the  comptroller.  If  there- 
fore, a  settlement  by  the  comptroller  ajfter  the  change  in  the 
constitution,  and  the  subetitution  of  another  sanction  for  that 
of  the  governor,  would  have  given  the  lien,  a  settlement  by 
the  register  approved  by  the  comptrdler,  must  do  the  same. 

becondly,  by  express  enactment.  The  eleventh  secticm  of 
the  act  of  4th  of  April  1792,  by  repealing  no  part  of  any  for- 
mer act  except  such  as  is  by  that  act  altered  or  supplied,  trans- 
fers all  the  efficacy  of  the  acts  of  1782,  1785, 1789,  1790  and 
1791,  to  settlements  under  the  act  of  1792,  which  these  were. 
The  act  does  not  alter  or  supjdy  the  provisions  in  regard  either 
to  appeal  or  lien.    It  alters  certain  accidents  of  the  settlemenU 
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its  ^riii  and  the  order  of  its  parts,  and  supplies  new  provisions 
for  them ;  but  it  expressly  retains  all  those  acts  and  parts  of 
act5i  which  give  force,  elSfect  and  substance  to  it 

These  views  are  sustained  by  the  general  rules  of  interpre- 
tation, applied  to  several  statutes  in  pari  materia,  and  particu- 
larly to  affirmative  statutes,  made  for  the  public  security. 
They  should  be  so  construed  as  to  retain  the  benefit  of  that 
security,  which  was  essential  to  the  public,  to  which  there  is 
nothing  repugnant  in  any  part  of  the  old  system,  and  w^ich 
has  been  expressly  continued  in  the  new.  These  statutes  are 
to  be  taken  into  the  construction  of  one  another,  and  to  be  in- 
terpreted as  if  they  were  different  sections  of  the  same  statute. 
Earl  ot  Aylesbury  v.  Patterson,  Doug.  SO ;  Wallis  v.  Hodson, 
Barnard.  Chan.  Rep.  276 ;  Anon.  LfOfft,^  398 ;  Foster's  case, 
11  Rep.  63  ;  Chapman  v.  Pickersgill,  2  Wils.  146  ;  New  River 
V.  Graves,  2  Vern.  431 ;  Eyston  v.  Studd,  Plowd.  467 ;  Yale  v. 
King,  19  Yin.  Ab.  517;  Statutes,  E.  6, 58;  Plummer  v.  Which- 
cot,  Tho.  Jones,  63  ;  Thomby  v.  Fleetwood,  10  Mod.  118 ; 
Johnes  v.  Johnes,  3  Dow.  15 ;  Alcheson  v.  Everit,  Cowp.  391. 

The  suggestion  that  this  lien  was  taken  away  by  the  intes- 
tate law  of  the  19th  of  April  1794,  which  among  creditors  in 
equal  degiee  postpones  the  commonwealth  to  the  last,  is  wholly 
without  foundation.  That  act  does  not  disturb  any  lien,  ex- 
cept in  the  case  of  a  sale  by  order  of  the  orphan's  court,  and 
then  the  court  gives  the  lien  creditor  his  priority  by  distribu- 
tion of  the  proceisds.  Moliere  v.  Noe,  4  Dall.  450 ;  Girard  v. 
M'Dermot,  5  Serg.  and  Rawle,  128. 

This  court  will  however,  regard  the  charge  of  the  circuit 
court  oa  the  first  point,  as  to  the  lien  of  these  accounts  or  some 
of  them,  as  sustained  authoritatively  by  the  decision  of  the 
supreme  court  of  Pennsylvania.  The  case  of  Smith  v. 
Nicholson,  4  Yeates,  6,  in  the  year  1803,  judicially  affirmed 
the  lien  of  these  accounts,  that  case  having  presented  precisely 
the  same  issue  of  law  upon  the  same  facts ;  and  as  it  is  a  de- 
cision of  the  highest  judicial  *  tribunal  of  Pennsylvania,  upon 
the  interpretation  of  a  statute  of  that  state,  this  court  will 
receive  it  as  an  authoritative  exposition  6f  the  state  law. 
The  same  interpretation  was  recognised  and  adopted  by  the 
name  court,  in  the  United  States  v.  Nichols,  4  Yeates,  25,  and 
it  has  been  universally  acquiesced  in  With  the  exception  of  thii 
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suity  for  thirty  years.  The  state  has  legislated  upon  that 
basis.  Purchasers  have  bought  and  parted  with  their  money 
in  faith  of  it.  The  judgment  creditors  of  John  Nicholson^ 
have  one  and  all  from  that  time  yielded  their  priority  to  the 
commonwealth ;  and  it  is  only  by  this  acquiescence,  and  the 
consequent  omission  to  pursue  their  executions,  that  an  acre  of 
land  in  Pennsylvania,  has  been  left  to  his  heirs,  to  raise  the 
present  question.  To  examine  the  arguments  of  either  the 
counsel  or  the  court  in  the  printed  report  of  that  case,  and  to 
weigh  or  sift  the  reasons  to  ascertain  whether  they  ai^erun* 
answei^^ble,  or  the  best  that  could  have'  been  given,  would  be 
both  invidious  and  at  variance  with  the  law  of  this,  court,  which 
adopts  the  state  decision  in  such  cases,  not  because  it  is  abs- 
tractly right,  but  because  it  is  the  unreversed  decision  of  the 
highest  state  court  Shipp  v.^  Miller's  heirs,  2  Wheaton,  3£5 ; 
Jackson  v.  Chew,  IS  Wheatoi^,  168;  Green  v.  Neal,  6  Peters, 
291.  **A  fixed  and  received  construction  of  a  statute  by  a 
state  in  its  own  courts,  makes  a  part  of  the  statute  law.** 

II.  The  charge  that  the  judgments  were  liens  throughout 
the  state  of  Pennsylvania,  was  in  accordance  with  the  settled 
law  of  its  courts.  White  v.  Hamilton,  1  Yeates,  183;  Ralston 
V.  BeU,  2  Dall.  158;  Act  of  5th  March  1790, 2  State  Laws,  771, 
sec.  2 ;  Act  of  18th  February  1785,  2  State  Laws,  221,  sec.  12. 
The  law  so  remained  until  the  act  of  20th  March  1799,  sec. 
14^  S  Smith's  Laws,  358.  The  objections  made  in  this  court, 
that  the  defendants  cannot  have  the  benefit  of  these  judgments 
in  the  deduction  of  title,  because  they  are  nOt  referred  to  in  the 
acts  of  1806  and  1807,  and  because  the  hens  were  lost  for  want 
of  a  scire  facias  within  five  years,  according  to  the  act  of  April 
1798^  and  further,  because  the  largest  judgment  is  interlocu- 
tory, are. untenable.  The  acts  of  1806  and  1807  speak  of  hens 
generally,  embracing  all  liens  for  the  debts  of  John  Nicholson. 
The  act  of  1798  does  not  require  a  scire  facias  in  such  a  case. 
Executions  h^  been  issued.  Young  v.  Taylor,  2  Binney,  218; 
Pennock  v.^  Hart,  8  Serg.  and  Rawle,  376.  The  object  of  the 
act  was  to  protect  purchasers,  and,  at  most,  other  creditors.  As 
to  the  judgment  debtor  and  his  heirs,  the  lien  is  perpetual^  The 
judgment  of  1797  was  in  its  terms  final  and  conclusive,  unless 
errors  should  be  shown  within  the  time  limited;  and  nonsuch 
errors  were  ever  sho^n. 
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III.  The  third  point  of  the  charge  invdves  the  Talidity  of 
che  acts  of  1806  and  1807. 

An  allegation  that  the  statutes  of  Pennsylvania  were,  at  the 
date  of  these  acts,  or  at  any  time,  designed  to  proeCfate  the 
constitution  and  the  law,  cannot  ^receive  the  countenance  of 
this  court.  The  fidelity  both  of  her  legislature  and  cotirts,  to  the 
constitution  and  the  law,  their  intelligence  in  comprehending 
them,  and  their  deference  to  the  constitutional  umjMrageof 
this  court,  are,  and  uniformly  have  been,  equal  to  those  of 
any  other  state  in  the  union.     Id  regard  to  the  estates  otJcim 
Nicholson,  the  act  of  4th  April  1805,  7  State  Laws,  272,  which 
authorizes  the  sale  of  the  state  lien  and  debts  to  members  of 
his  own  family,  with  a  credit  of  ten  years  for  payment  ci  the 
amount,  and  which  failed  from  the  entire  incompetency  of 
those  estates  to  furnish  the  security,  is  an  evidence  of  unsur- 
passed tenderness  to  a  public  debtor,  and  irrefutaUe  proof  thai 
the  acts  in  question  were  not  passed  with  that  purpose  of  ag- 
gression upon  either  public  law  or  private  rights,  which  it  has 
been  the  plaintiff's  effort  to  establish  as  their  motive. 

The  consideration  of  the  acts  of  1806  and  1807  must  be  im- 
perfect, unless  it  is  connected  with  the  state  of  circumstances 
at  their  enactment.     The  demands  of  the  state,  had  been  es- 
tablished according  to  law,  namely,  by  final  settlement  in  the 
department  of  accounts,  and  by  confession  of  the  party,  in  the 
highest  court  of  original  jurisdiction  in  the  state,  with  the  full- 
est opportunity  of  trial  by  jury  in  both  cases.    The  debtor  was 
dead,  and  his  heirs  had  removed  to  Louisiana.   He  had  died  in 
prison,  and  his  estate  was  so  desperately  insolvent,  that  no  ad- 
ministration was  asked  to  it  until  after  the  institution  of  this  suiL 
His  means,  and  the  public  money  by  his  misapplication  of  it, 
had  been  dissipated  in  land  speculations  through  fifty  counties^ 
in  every  stage  of  title,  from  warrant  and  survey  returned,  to 
surveys  unreturned  and  warrants  unsurveyed.  The  whole  was 
liable  to  be  swept  away  by^es  for  taxes,  before  successive 
executions,  according  to  the  course  of  the  courts,  could  have 
gone  through  a  tenth  of  the  counties.    The  title  was  moreover 
so  involved,  that  a  sale  by  the  sheriff  in  the  ordinary  way  woidd 
not  have  raised  the  costs.     Individuals  and  associations  also^ 
by  such  devices  as  shipwreck  commonly  brings  into  action, 
endeavoured  to  conceal  for  their  own  use,  a  portion  of  the  pro^ 
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perty  Uiat  had  been  cast  upon  the  ttrand,  without  regard 


to  the  legal  claims  of  any  one.  The  only  hope  cf  talyagB 
Gonseqoendy  rested  upon  just  such  an  interference  as  was 
authorized  by  these  acts.  Whether  it  was. constitutional  'm 
the  question. 

The  characteristicsof  both  the  acts,  are  essentially  the  same. 
They  are,  First,  to  raise  the  tnoney  without  sale,  by  compromise 
and  transfer  of  the  state  lien.  Becondly,  to  prepare  the  way  for 
beneficial  sale  by  iuTestigating  title,  demanding,  and  by  due 
course  of  law  recovering,  John  Nichdson's  papers  from  those 
who  had  no  right  to  th^oQ,  making  partition  in  case  of  joint  inte- 
rest, and  by  staying  sales  for  taxes.  Thirdly,  to  sell  under  a  war- 
rant or  writ  by  the  governor,  in  the  most  beneficial  way,  upon 
credit,  so  much  of  the  land  as  would  raise  the  proportion  of  the 
lien  debt  averaged  upon  the  particular  tract  sold,  after  a  longer 
puUic  notice  of  sale  than  the  general  execution  law  r^uired, 
and  in  certain  cases  where  the  tract  would  not  raise  its  propor- 
tion of  the  debt,  to  authorize  a  purchase  by  the  commissioners 
for  the  comroonwealth.  The  proceedings  (rf  the  commissionera 
were  to  be  under  the  sanction  of  an  oath,  and  they  received  their 
compensation  from  the  state,  and  not  from  the  property  of  the 
debtor.  In  a  word,  the  acts  create  a  special  authority  to  sell 
in  satisfaction  of  liens  for  state  debts^  duly  established  according 
to  law,  with  the  fullest  opportunity  of  trial  by  jury  upon  appeal 
from  tne  settlement,  and  in  regard  to  the  judgment,  with  a  jury 
sworn  at  the  bar  to  try  the  issue,  when  the  defendant  confessed 
the  damages.  Wa  estate  was  liable  by  the  general  law  to  make 
tUs  satisfection.  The  acts  leave  him  and  his  representatives 
the  unimpaired  right  to  contest  the  liens  in  any  and  every  way. 
in  the  courts  of  justice;  and  they  have  done  it  in  this  case  with- 
out stint,  and  without  receiving  any  answer  except  upon  the 
merits  of  their  allegations.  If  there  was  no  lien,  the  defendants 
have  no  title.  If  the  debt  was  paidor  released,  the  purchaser 
ii  not  protected  by  these  acts,  as  a  purchaser  at  sheriff^s  sale 
would  be  under  an  execution  upon  a  satisfied  judgment.  The 
debtor's  remedy  fcnr  any  wrong  done  to  him  in  the  execution  ot 
the  acts,  is  larger  than  if  the  sale  had  been  made  luder  the 
process  of  a  court.  It  continues  open  for  an  unlimited  time, 
may  be  set  up  collaterally  in  the  investigation  of  any  title  con- 
V0L.VII.— SP 
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veyed  under  it,  and  has  the  benefit  of  a  strict  construction  of 
the  special  authority  conferred  by  the  acts. 

The  question  gravely  is,  whether  the  legislative  power  of 
Pennsylvania  is  competent  to  the  creation  of  such  an  authority, 
or  whether  it  is  restrained  by  what  is  termed  organic  law  from 
creating  a  power  of  sale,  to  be  exercised  by  any  thin^  but  a 
court  of  justice. 

Such  a  position  as  the  last  denies  to  the  legislature  of  Penn- 
sylvania the  least  and  humblest  of  legislative  capacities.  Tha 
practice  of  all  the  states  under  their  respective  constitutions  is 
against  the  proposition.  The  whole  subject  of  remedial  pro- 
cess^ and  of  remedial  laws  of  every  kind,  is  entirely  within  the 
competency  of  the  legislature.  The  forma  of  writs,  <Higinal 
and  final,  are  varied  at  pleasure.  Powers  of  sale  to-  assist  or 
enforce  vested  rights,  are  created  by  them  every  day,  and  in 
every  way  and  manner  that  convenience  requires,  in  commiss- 
ioners to  sell  for  taxes,  in  executors  and  administrators  to  sell 
for  debts,  in  guardians,  committees  of  lunatics,  and  trustees 
generally.  The  very  power  in  question,  to  sell  in  satis&c- 
tion  of  a  Len  annexed  to  the  settlement  of  a  public  account,  is 
given  by  an  act  of  congress,  under  no  larger  a  charter  than  is 
possessed  by  the  state  of  Pennsylvania..  Act  of  15th  May  1820, 
sec.  2,  S  Story's  United  States  Laws,  1791.  The  adjudications 
are  numerous,  that  w}ien  it  is  not  an  existing  power  in  the 
courts,  the  legislature  may  create  it ;  and  that  when  it  is,  tbey 
may  delegate  it  to  another  body:  that  as  all  legislative  powers 
appertain  to  sovereignty,  the  choice  of  means  to  enforce  exist- 
ing rights  belongs,  in  the  absence  of  exjuress  restraint  by  the 
constitution,  entirely  .to  the  legislature,  to  select  any  they 
may  deem  appropriate.  Stoddart  v.  Smith,  5  Biim.  355;  Wil- 
kinson  v.  Leland,  2  Peters,  627;  Este^  v.  Hutchinson,  14  Serg. 
and  Rawle,  435;  Rice  v.  Parker,  16  Mass.  330;  M'CulIough  v. 
The  State  of  Maryland,  4  Wheat  316;  Fbber  v.  Blight,  2 
Cranch,  396. 

The  matter  of  inquiry  is,  whether  there  is  ^  constitutional 
restraint,  and  where  it  is. 

By  the  constitution  of  Pennsylvania,  article  1,  section  1,  the 
whole  legislative  power  of  the  commonwealth  is  vested  in  the 
general  assembly.    In  the  creation  of  tribunals  for  the  exercise 
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even  of  judicial  poweiB,  the  legislature  are  under  no  restraint. 
They  may  place  it  where  they  please,  and  in  themselves  if  they 
see 'fit.  *'The  judicial  power  of  this  commoiiwealth  shall  be 
vested  in  a  supreme  court,  ftc.  JSlc,  and  in  such  other  courts 
as  the  legislature  may  from  time  to  time  establish."  Art,  5, 
sec.  1.  The  power  ofthelegisbiture  to  grant  chanpery  powers  to 
existing  courts,  or  to  create  chancery  courts,  is  without  limita- 
tion. Besides  the  equity  powers  granted  by  the  constitution 
to  the  supreme  court  and  courts  of  common  pleas,  to  perpetu- 
ate testimony,  ftc,  ^Uhe  legislature  shall  vest  in  the  said 
courts  such  other  powers  to  grant  relief  in  equity  as  shall  be 
found  necessary,  and  may,  fi-om  time  to  time,  enlarge  or  de- 
mand thoee  powers,  or  vest  them  in  such  other  courts  as  they 
shall  judge  proper,  for  the  due  administration  ci  justice." 
Art  5,  sec.  6.  The  legislature,  consequently,  are  not  bound, 
in  the  erection  of  tribunals  of  any  description,  to  prescribe  to 
them  the  course  of  the  common  law,  ex  the  course  of  law  as 
distinguished  fr6m  equity ;  nor  are  they  bound  to  vest  powers 
either  ministerial  or  judicial  in  existing  tribunals.  The  whole 
subject  is  open  to  the  legislative  body  to  do  as  it  seems  fit. 
What  then  may  be  extracted  from  the  piaintifli'  argument  as 
objections  to  the  acts  of  18D6, 1807 1 

1.  It  is  said  to  be  the  exercise  of  a  judicial  power  by  an 
extm-judicial  tribunal  The  answer  is  already  given,  that 
this,  if  true  in  fact,  would  not  be  an  objection.  -  If  it  be  a  judi- 
cial power,  the  tribunal  to  which  it  is  granted  is  within  the 
range  of  the  legblative  powers  of  the  commonwealth,  vested 
in  the  general  assembly.  If  it  is  not  a  judicial  .power,  the 
objection  fails  in  fact.  It  is  indeed  not  judicial,  but  minis- 
terial and  simply  remedial  of  tfn  existing  right  The  power 
to  compromise  and  transfer  the  state  lien,  if  the  former  be  ju- 
dicial in  its  character,  was  not  exercised  in  the  present  case, 
and  never  can  be  objected  to  by  the  heirs  of  Nicholson,  be- 
cause they  cannot  be  aflbcted  by  its  exercise.  It  concerns  the 
commonwealth  and  the  transferee  only.  Whether  judicial  or 
not,  and  whether  the  constitution  of  Pennsylvania  be  unusUf 
ally  large  in  the  grant  oMegislative  powers  or  not,  the  objec- 
tion  has  no  weight  Cooper  v.  Telfair,  4  Dall.  14;  Wilkinson 
V.  Leland.  S  Peters,  660 ;  Jackson  v.  Qriswold,  6  Johns.  14S ; 
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Rice  r.  Parker,  16  Maas.  330 ;  Satterlee  v.  Malliew80ii»  S  Pe- 
«m»41S. 

6.  It  u  said  to  be  ez  pott  facto  by  its  retrofepectiv^  effect,    li 
ii  not  ex  poet  facta    Laws  of  that  character  have  relation  to 
crimes.    Calder  v.  Bull,  3  Dall.  386»  396 ;  Fletcher  t.  Peck, 
6  Cran.  138 ;  Commonw.  t.  Lewis,  6  Binn.  S71.  If  retrospec- 
tive, that  is  not  sniBeient,  there  must  be  something  mora. 
There  is  no  clause  in  the  constitution  of  the  state  of  P«msyl- 
vania  or  the  United  States,  against  retrospective  laws.    SiKb 
a  clause  would  have  struck  the  legidative  power  as  with  a 
palsy.     As  to  remediefl^  all  defects  in  existing  cases  wodd 
have  been  made  incurable  by  it ;  and  even  as  to  rights^  dr- 
cumstantial  defects  might  have  been  extensively  fetaL    Re- 
trospective laws,  enforcing  vested  rights,  are  among  the  most 
indbpensable  and  beneficial  acts  of  legislation.     ON  kge$ 
tmm  jmHHa  retrapkere' poitmd^  the  courts  cannot  avoid  en- 
forcing them.    They  have  been  repeatedly  sanctioned,  and 
their  constitutional  validity  asserted.    Calder  v.  BuH,  8  DalL 
386 ;  Bomback  v.  Bomback,  11  Ser.  and  Raw.  1^1 ;  Holder  y. 
James,  11  Mass.  396;  Foster  v.  Essex  Bank,  16  Mass.  870; 
Mason  v.  Hale,  18  Wheat.  375 ;  Tate  v.  SU)oIfoots,  16  Ser. 
and  Raw.  36 ;  Underwood  v.  Lilly,  10  Ser.  and  Raw.  101 ; 
Satterlee  v.  Mathewson,  8  Peters,  413 ;  Goshen  v.  Stooing- 
ton,  4  Connect.  Rep.  881 ;  Mason  v.  Hale,  18  Wheat  378 ; 
Sturgis  V.  Crowninshield,  4  Wheat.  800 ;  Bank  of  Columbia 
V.  Okely,  4  Wheat  805 ;  Toung  v.  Bank  of  Alexandria,  4 
Craa.  397 ;  Wilkinson  v.  Leland,  8  Peters,  658.    The  retro- 
action  of  these  acts,  if  any,  was  to  authoriase  a  special  process 
of  sale,  which  justice  and  the  general  law  warranted,  and  to 
which  the  power  of  a  general  court  of  chancery  would  have 
been  competent,  without  any  act  of  the  legidature.    If  the 
exercise  of  the  authority  devests  any  rights,  it  does  so  in  fii- 
vor  of  vested  rights.    A  court  cl  equity  could  have  done  the 
same  thing.    The  objection  then  is  that  the  powers  of  a  court 
<of  equity,  which  the  legislature  may  create  or  grant  to  the 
utmost  extent,  and  to  any  tribunal  whatever,  they  cannot 
grant  in  a  partial  degree  to  commissioners,  nor  exercise  it 
themselves. 

3.  It  is  said  to  be  a  violation  of  the  trial  by  jury.      The 
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acts  deny  noching,  but  the  iDquiatum  upon  the  writ  of  fieri 
fcciae  which  compels  a  phuatiff  to  take  an  extent,  if  the 
rents  and  profits  are  found  sufficient  to  pay  in  seyen  years. 
In  regard  to  wild  lands^  howeyer,  like  the  tracts  in  ques- 
tion, they  do  not  deny  it,  any  man  than  the  act  of  1705. 
An  inquisition  is  not  necessary  in  such  a  case.  S  Dall. 
77;  lTeates,4S7;  SBinn.91;  S  Yeatss,  150,  464. 

At  the  same  time  the  power  of  the  legislature  over  such  in- 
quests^ as  part  of  the  process,  or  to  assist  the  court  in  the  assess- 
ment of  damage^  is  perfect  and  complete.  They  may  restrict 
it,  or  abdish  it  altogether.  It  forms  no  part  of  the  trisl  by 
jury  secured  by  the  constitution,  and  can  be  repealed  at  plea- 


**  Trial  by  jury  shall  remain  as  heretofore."  The  consti- 
tutioQ  does  not  say  that  in  all  cases  in  which  facta  have 
been  heretofore  ascertained  by  a  jury  or  inquest,  they  shall 
continue  to  be  so^  but  that  <rial  by  jury  shall  remain.  What 
is  Irjol  by  jury  1  This  language  is  iaktu  &om  the  English 
common  law,  known  and  used  in  the  colonies  before  the  re- 
volution. It  is  not  a  loose  and  vague  expression,  but  of  defi- 
mte  signification.  It  was  not  intended  to  bind  the  legislature  to 
the  old  modes  of  ascertaining  collateral  facts,  or  for  the  deter^ 
mination  of  matters  concerning  which  there  is  no  judicial  con- 
troversy, but  to  secure  a  great  and  well  known  mode  of  trial 
fer  the  determination  of  on  istue.  Trial  is  the  examination  of 
the  matter  in  issue.  It  supposes  a  suit,  criminal  or  civil,  an 
issue  formed,  and  the  reference  of  tliis  issue  for  decisicMi  to 
flome  tribunal  It  is  the  probation  of  tlje  matter  in  issue,  be- 
fore j^udgment,  and  upon  which  judgment  is  to  depend.  Trial 
by  jury,  therefore,  as  one  of  the  modes  of  trial  known  to  the 
common  law,  is  the  probation  of  a  matter  of  fact  in  issue  be- 
tween parties  in  a  depending  suit  before  judgment ;  it  is  its 
probation  before  that  body,  sometimes  twelve  in  number,  and 
in  some  actions  more,  to  whom,  according  to  the  course  of  the 
law,  the  decision  of  issues  in  fact  belonged  before  the  constitu- 
tion, in  proceedings  according  to  the  course  of  the  common 
law.  This  is  the  trial  by  jury ^  the  right  to  which  is  secured, 
and  its  great  value  is  in  the  decision  of  issues  in  criminal 
causes.  The  clause  has  no  reference  to  such  a  case  as  the 
present.  The  right  of  trial  by  jury,  in  its  constitutional  sense, 
Nirholfaon  had,  and  did  not  choose  to  exercise  or  enjoy  it. 
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4.  It  is  said  to  impair  the  obligation  of  a  contract  by  the 
state  with  John  Nicholson,  and  several  contracts  have  been 
imagined.    First,  the  contract  is  supposed  to  be  implied  in  the 
words  of  the  act  of  1785,  that  the  settlement  shall  be  a  lien 
*'in  the  same  manner  as  if  judgment  had  been  given  in  favour 
of  the  commonwealth,*'  namely,  to  be  enforced  in  the  same 
manner  by  process  of  execution  from  a  court    The  meaning 
of  this  clause  of  the  act  of  1785  may  be,  either  that  the  lien 
shall  be  equally  extenswe  over  the  state,  or  equally  concltwioe 
of  the  debt  in  favour  of  purchasers,  or  of  the  same  character 
and  ^eet  as  that  of  a  judgment ;  but  it  cannot  be  what  the 
plaintiff  supposes,  because  the  thing  concerning  which  the 
identity  is  enacted  is  the  tien^  and  not  the  mode  of  enforcing 
it    The  nature  of  the  lien  of  a  judgment  as  a  general  and  not 
a  specific  lien,  was  well  known  in  Pennsylvania,  and  the  ob- 
ject of  the  clause  was  to  liken  the  lien  of  a  settlement  to  that 
which  was  already  known.    The  clause  had  no  other  object. 
Secondly,  a  contract  is  supposed  to  be  implied  by  the  confession 
of  judgment,  that  it  shall  be  enforced  only  by  execution.  There 
is  no  warrant  for  any  such  implication.     The  contract  of  a 
judgment,  or  the  obligation  of  the  contract,  is  by  the  debtor 
to  pay  it ;  there  is  no  contract  or  obligation  in  the  creditor  to 
obtain  pajrment  only  in  one  way.     He  may  obtain  it  through 
execution,  or  scire  facias^  or  debt,  or  foreign  attachment,  or.  by 
bill  in  equity,  or  in  any  other  way  that  the  law  allows  at  its 
date,  or  may  subsequently  allow.     This  suggestion,  that  the 
process  to  enforce  a  judgment  is  obligateTy  upon  the  creditor, 
in  manner  and  form  as  it  exists  at  the  entry  of  the  judgment, 
mistcJses  the  creditor's  rights  for  duties,  and  the  duties  of 
the  debtor  for  rights.     Thirdly,  a  contract  is  supposed  to  be 
implied  in  the  grant  of  the  land  by  the  state  to  Nicholscm, 
that  the  state  would  not  resume  the  grant,  nor  sell  the  land  by 
any  extra-judicial,  public,  or  arbitrary  means.     The  state  has 
not  resumed  the  grant     The  title  of  Nicholson  is  now  the-title 
of  the  defendant,  not  passing  through  the  state,  but  transferred 
directly  in  satisfaction  of  debt  by  the  process  of  the  law.    The 
nature  of  that  process,  whether  it  should  be  the  old  or  a  new 
form,  and  whether  enforced  under  the  supervision  of  a  court  or 
of  commissioners,  is  within  the  competency  of  the  legislative 
to  decide.    Unless  every  grant  of  land  by  the  commonwealth 
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is  a  contract  for  the  perpetual  continuance  of  all  laws  existing 
at  its  date,  and  for  the  introduction  of  no  other,  there  is  no 
weight  in  this  objection.  Contracts  by  the  commonwealth, 
not  to  use  the  constitutional  power  belonging  to  it,  are  not  to 
be  implied  in  the  rash^ind  fanciful  manner  of  these  exceptions. 
They  require  the  support  of  clear  and  plain  expressions.  Provi- 
dence Bank  t.  Billings,  4  Peters,  563 ;  Jackson  v.  Lamphire,  S 
Peters,  289. 

It  is  'said  that  the  acts  of  1806  and  1807  are  partial  laws 
made  by  the  state  for  its  own  benefit,  by  which  it  has  decided 
the  question  of  right  in  its  own  favour.  This  is  a  misappre- 
hension. Every  question  of  right  was  previously  settled  by  an 
impartial  tribunal.  Nothing  remained  but  the  remedy.  If  the 
state  cannot  devise  a  new  remedy  for  its  own  rights,  neither 
can  it  for  those  of  a  private  person.  If  the  acts  are  bad  be- 
cause the  state  is  a  party,  the  public  interests  must  remain 
without  protection,  since  the  state  must  always  be,  to  the  same 
extent  as  now,  a  party  to  the  legislation  that  protects  them. 
As  to  partial  legislation  generally,  there  can  be  no  reason  for 
making  a  remedy  larger  than  the  mischief,  and  the  legislature' 
are  the  exclusive  judges  of  the  extent  of  any  mischief  that 
requires  legislative  aid.  Whether  an  act  should  comprehend 
one  case  or  a  thousand,  depends  solely  on  the  pleasure  of 
ihose,  from  whom  tJone  the  act  is  to  proceed. 

Finally,  it  is  supposed  that  these  acta  violate  those  clauses  of 
the  Pennsylvania  bill  of  rights  which  prohibit  unreasonable 
seizures,  and  the  taking  of  property  without  the  judgment  of 
peers,  or  the  law  of  the  land.  The  answer  to  these  is  that  there 
is  nothing  seized  or  disposed  of,  but  what  the  general  imme- 
morial law  of  the  state  has  devoted  to  the  payment  of  debts. 
The  multiplicity  of  constitutional  objections  by  which  the  plain- 
tiffs' argument  has  been  distinguished,  is  probably  owing  to  the 
difficulty  of  finding  any  one  that  possesses  strength  enough 
to  stand  by  itself. 

The  points  of  evidence  may  be  briefly  disposed  of.  The 
journals  of  the  house  exhibiting  the  paper  No.  21,  being  a  state- 
ment of  debts  due  the  commonwealth  on  the  Ist  January  1797; 
the  report  of  the  committee  of  ways  and  means  of  24th  March 
1798;  and  the  report  of  the  same  committee  of  SOth  March  1799; 
being  offered  to  prove  that  the  accounts  of  the  commonwealth 
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ftnd  John  Nichdson  were  not  then  finaUy  settled,  were  pro- 
perly rejected,  because,  1.  They  were  none  of  than  competent 
evidence  of  the  fact.  If  the  question  be  what  the  house  has 
done,  and  if  that  ftct  be  relevant,  the  journals  are  evidence,  but 
not  as  to  ftcts  stated  in  any  report,  order  or  resolution.  1  Phil, 
on  Ev.  SOS,  323;  Kelly  v.  Jackton,  6  Peters,  630;  Titus  Gates's 
case,  4  State  Trials,  SO.  The  only  exception  is  when  the  fact 
to  be  proved  is  an  act  of  state,  as  the  king's  qwech  and  answer. 
King  V.  Holt,  6  D.  and  E.  445.  S.  Because  the  ftct  was  not 
relevant  Suppose  all  the  accounts  not  then  finally  settled,  or 
si4>poee  the  judgment  and  settlements  to  have  been  tat  the 
same  cause,  the  title  of  the  defendant  was  still  good  because 
the  debt  and  the  lien  remained,  until  satis&ction.  Leger  C. 
was  not  evidence  of  itself  because  it  was  not  a  book  of  origin- 
al entries;  it  was  a  mere  index,  and  an  imperfect  one  too. 
Had  it  been  an  original  Ixxdc,  it  was  oflbred  too  late,  namely 
after  the  defendants'  evidence  was  closed.  It  wits  not  introduc- 
ed to  rebut  any  thing,  and  when  that  is  not  the  case,  the  ad- 
mission of  additional  evidence  by  the  jdaintifT  after  4he  defend- 
ant has  finished,  is  in  the  court's  discretion.  The  refusal  is  not 
matter  of  exception.  Cimard  v.  Atlantic  Ins.  Co.  1  Peters, 
451 ;  Salmon  v.  Ranee,  SSer.  and  Raw.  314;  Frederick  v.  Gray, 
10  Sen  and  Raw.  182 ;  Irish  v.  Smith,  8  Ser.  and  Raw.  573. 

Mr  Sergeant,  on  the  same  side,  (also  for  the  comibcmwealth 
of  Peimsylvania)  argued  as  follows : 

The  title  of  the  defendants  is  this.  They  claim  under  a  pub- 
lic sale,  feirly  made,  on  the  15th  July  1807.  The  money  was 
paid  (eighty-six  dollars  and  sixty-«even  cents  for  four  hundred 
and  thirty-eight  acres  and  sixty-two  perches),  and  a  deed  duly 
made  under  authority  of  law  the  18th  March  1808.  The  sale 
and  the  deed  were  of  lands  within  the  commonwealth  of  Penn- 
sylvania. They  were  made  under  two  laws  duly  passed  by 
the  representatives  of  the  freemen  of  Peimsylvania.  The' one 
of  these  laws  is  dated  the  31st  of  March  1806,  the  other,  the 
19th  of  March  1807.  The  tide  of  the  first  of  these  acts  is  <'an 
act  for  the  more  speedy  and  eflfectual  collection  of  certain  debts 
due  to  this  commonwealth."  The  second,  is  a  supplement. 
Under  this  purchase,  the  title  is  regularly  derived  to  the  de- 
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fendants.  They,  and  those  imder  whom  they  dum,  have  been 
m  pooDcanion,  actual  or  cooBtructive,  ever  ance,  diat  is  for 
twenty-one  years  before  suit,  mtkfout  questi&n. 

The  title  of  the  plaintiffs  is  as  follows.  They  daim  to  be  the 
heirs  of  John  Nichobon,  and  nothing  else.  They  stand  in  the 
place  of  John  Nicholson,  with  his  right,  whatever  it  is,  and  no 
moie.  They  are  neither  cieditois  nor  purdiasecs^  nor  have 
they  any  equity  to  add  to  the  title  that  was  in  him.  It  is  now 
to  be  seen  what  this  title  is,  which  they  rely  upon  toovertum 
the  laws,  possession,  deed  and  all.  They  have  a  warrant  of 
the  S4th  of  March  1794,  for  four  hundred  acres.  It  was  one 
of  five  hundred  and  thirteen  warrants  taken  out  by  Mr  NkhoU 
son  far  two  hundred  and  three  thousand  five  hundred  astd  sixty 
acre%  at  fifty  shillings  a  hundred.  On  the  l^hof  June  1794^ 
he  paid  into  bank  fourteen  thousand  two  himdied  and  fifty-four 
ddlars  for  the  whde  quantity,  this  tract. mduded.  With 
whose  money  it  was  that  he  paid,  does  not  positively  appear. 
But  it  is  fully  proved  that  at  the  very  time,  he  owed  to  the  oom- 
monweaith  more  than  one  hundred  thousand  ddlars  for  money 
and  securities  abstracted  from  the  funds  committed  to  him  as 
comptrdler,  in  vidation  of  his  (^cial  trust  There  can  be  no 
great  merit  in  paying  the  ccHnmonwealth  with  her  own  immey, 
or  in  nndung  official  misfeasance  contribute  to  private  aggran- 
disement A  survey  was  made  in  August  1794,  and  duly  re- 
turned. No  deed  pdl  is  produced  from  the  warrantee.  It  is 
useless,  however,  to  scrutinize  the  title  in  its  inception.  By 
agreement  between  the  plaintifb  and  defendants  (to  which 
the  commonweal  A  was  no  party)  this  is  admitted.  The  title 
of  John  Nichdson,  then,  is  warrant  and  survey  in  1794,  and 
payment  of  exactly  twenty-four  ddlars  and  sixty-seven  centa. 

This  is  the  whde  of  the  title.  From  1794  to  1818^  a  period 
of  thirty-four  years,  tbt  history  is  a  blank.  No  possession  was 
taken.  It  is  not  pretended.  No  claim  of  ownership.  It  is 
out  of  the  question.  No  contribution  to  the  prosperity  of  the 
ccMQunonwetdth.  Not  even  a  tax  paid.  In  the  mean  tame^ 
what  happens  f  By  the  common  exertion  and  contribution  of 
the  state  and  her  citieens,  the  public  prosperity  is  proi|ioled» 
TVse  Umd$  aie  cultivated,  improved  and  settled,  at  a  great  ex- 
pense of  money  and  labour,  giving  them  a  value  they  had  not 
before.  Then,  after  thirty  and  more  years,  come  the  hdn  to 
Vol.  VII.— SQ 
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take  the  lands  and  improvements.  There  is  a  time  for  all 
things.  Being  suffered  to  pass,  there  ought  to  be  an  end  of 
claim. 

Of  all  that  has  been  done,  and  all  that  was  doing,  the  heirs 
had  notice.  Whatever  has  been  done,  has  been  done  by  or 
under  public  laws.     A  public  law  is  notice  to  every  body. 

But,  it  is  said,  they  were  in  another  state,  and  were  under 
the  disability  of  infancy.  As  to  the  first,  the  answer  is  very 
obvious.  Their  being  in  another  state,^  makes  no  difference 
where  the  question  is  of  lands  in  Pennsylvania.  They  are 
affected,  wherever  they  may  be,  with  notice  of  the  legislation 
of  Pennsylvania  upon  lands  within  her  limits. 

Infancy  makes  no  difference,  where  it  is  a  question  aboiit 
charges  upon  land.  This  is  an  ancient  common  law  principle. 
1  Inst  S80,  b ;  2  Inst.  703.  An  in^sint's  land  may  be  sold 
under  mortgage.  It  maybe  sold  to  pay  debts.  It  may  be 
sold  to  pay  taxes.  He  is  bound  lo  take  notice  of  public  laws, 
unless  expressly  saved.  In  equity,  he  is  bound  where  he  stands 
by  and  does  not  give  notice  of  his  rights.  9  Mod.  38 ;  2  Eq. 
4b.  489 ;  1  Brown's  Rep.  353.  A  case  like  this,  would  be  a 
fraud  upon  every  principle  of  equity. 

But  the  allegation  of  infancy  is  not  founded  in  fact.  The 
record  shows  that  the  oldest  of  the  children  of  Jolm  Nicholson 
was  of  age  twenty-four  years  before  the  suit  was  brought, 
and  the  youngest  Uving,  fifteen  years. 

Claiming,  as  they  do,  in  right  of  their  ancestor,  it  is  but  fit 
to  say,  that  their  ancestor  had  no  property.  He  died  insolvent, 
and  he  died  in  jail.  That  could  not  have  happened  in  Penn- 
sylvania, unless  there  were  strong  imputation  of  misconduct. 
So  desperate  were  his  affairs,  that  no  administration  was  taken 
out.  He  was  overwhelmed  with  judgments,  as  the  record 
will  show,  for  which  no  satisfaction  could  be  had,  and  which, 
as  well  as  his  other  debts,  still  remain  unsatisfied.  All  that 
ever  was  in  his  name  would  not  now  pay  his  debts.  But  these 
debts  are  in  various  ways  affected  by  length  of  Ume.  Some 
are  barred  by  the  statute  of  limitations.  In  many,  the  secu- 
rities are  lost,  the  parties  dead,  or  other  changes  have  happened 
to  destroy  their  activity,  and  to  open  a  chance  of  getting  the 
property  without  paying  the  debts.    What  a  revolution  it 
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would  l>e !  We  have  heard  of  posthumous  fame.  Tliis  is  a 
new  mode  of  creating  a  poatkumotu  fortune. 

Suppose,  for  a  moment,  it  were  John  Nicholson  hunself. 
Could  he  be  listened  to  for  a  moment  1  The  suggestion  is  too 
extravagant  to  be  entertained.  What  property  could  his  heirs 
derive  from  him  1  Looking  at  his  history,  as  spread  upon  the 
record,  it  is  not  too  much  to  say  it  is  impossible  he  should  have 
had  any.  It  is  an  abuse  of  terms,  in  defiance  of  such  evi- 
dence, to  talk  of  property  derived  from  him.  Such  suits  seem 
to  be  speculations  upon  human  memory  and  the  preservation 
o£  papers  and  records.  They  must  be  founded  upon  the 
calculation,  that  after  a  length  of  time,  many  things  will  be 
forgotten  or  lost,  and  what  is  known  to  be  true,  cannot  be 
proved.  The  boldness  of  the  undertaking  is  without  a  paral- 
lel in  judicial  history.  The  plaintiffs  attempt  to  overturn  (as 
wiU  be  seen  in  the  sequel)  eight  acts  of  the  legislature  of 
Pennsylvania;  three  settlements  of  public  accounts,  made 
almost  forty  years  ago  ;  two  solemn  decisions  of  the  supreme 
court  of  Pennsylvania ;  a  judgment  of  the  same  court,  and 
a  deed  made  by  the  commonwealth  of  Pennsylvania.  All 
this,  too,  by  a  new  light,  arising  after  twenty-five  years  of 
darkness,  and  against  bona  fide  purchasers  without  notice. 
This  court  is  called  upon  to  exert  a  power  of  destro)ring,  far 
transcending  all  former  precedent.  Single  laws,  and  single 
acts,  have  been  questioned.  But  this  suit  proposes  a  sort  of 
general  nullification  of  all  that  has  been  done  for  a  third  of  a 
century. 

What  is  more  particularly  to  be  said,  in  answer  lo  the  claim 
set  up  by  the  plaintiff  in  error  may  he  presented  ntider  these 
heads,  which  will  comprehend  all  the  errors  assigned  in  (he 
charge. 

I.  That  the  commonwealth  of  Pennsylvania  had  liens 
upon  the  lands  of  John  Nicholson,  for  a  debt  or  debts  owing 
to  her. 

II.  Tliat  the  acts  of  1806  and  1807  were  constitutional  acts; 
and  the  proceedings  under  them,  valid  and  effectual  to  enforce 
those  liens,  and  recover  the  debts. 

I    The  commonwealth  had  three  liens. 

I.  By  ihe  settlemenrs  of  March  and  December  1796 

:^.  By  Ihe  judgments  in  the  supreme  court 
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S.  By  the  feci  that  a  ddlH  was  due  to  her  from  a  penoD  de- 
ceased,  that  k,  John  Nichohmi ;  in  other  words,  die  aoquiied 
a  lien  by  his  death,  if  she  had  none  before. 

It  is  immaterial  what  was  the  nature  of  the  li^i,  provided 
there  was  a  lien.  The  essence  is,  that  a  debt  was  due.  Against 
tho0B  claiming  as  heirs,  t^,  of  itself,  was  suffiei^t 

1.  The  commonwealth  of  Pennsylvania  had  a  lien  by  the 
settlements  ci  March  and  December  1796. 

Before  examining  the  acts,  I  will  lay  down  s(Hne  general 
principles,  miquestionable  in  themselves,  and  applicable  to  the 
pi^esent  case. 

1.  lliat  in  the  management  of  her  own  fiscal  concerns, 
Pennsylvania  has  the  power  of  a  sovereign  and  indepoident 
state. 

S.  That  she  has  a  right  to  make  laws  for  the  oollectionof 
her  revenue,  and  for  the  settlement  of  accounts  of  public  debt^ 
on  and  creditors.  It  is  necessary  for  creditors^  as  well  as  for 
debtors,  because  the  state  is  not  suable,  and  they  can  only 
obtain  payment  by  means  of  such  laws. 

3.  That  Ae  has  a  right,  for  this  purpose,  to  constitute  such 
tribunals,  and  estabUeh  such  modes  of  proceeding  as  she  may 
think  ftaper.  That  peculiar  laws  and  pecidiar  proceedings 
are  indi^nsable,  and  universally  adopted,  because  the  admin- 
istration of  the  revenue  of  a  state  cannot  be  adequately  mana- 
ged, nor  with  the  necessary  dispatch,  by  the  agency  of  the  or- 
dinary tribunals  or  the  ordinary  forms.  And  that  this  is  not 
at  all  in  derogation  of  the  common  law,  which  cannot  pr<^ierly 
be.said  to  apply  to  it.  It  is  done  by  the  United  States,  and  by 
every  state  in  the  union. 

4.  ThiU  she  has  a  right  from  time  to  time  to  alter  these 
laws  and  proceedings,  according  to  her  own  view  of  her  own 
exigences,  as  fully  as  the  United  States  or  cuiy  other  state. 

5.  That  persons  accountable  to  the  commonwealth,  have 
no  vested  right  in  the  particular  provisions  of  accounting  laws, 
which  can  interfere  with  this  power  of  the  state.  The  act  of 
congress  of  the  15th  of  May  1820,  is  retrospective,  as  wdl  as 
prospective,  in  its  q)eratioq.  The  question  mooted  in  4  Wheat 
4^  as  to  the  right  c^  reducing  salary,  has  no  bearing  upon  the 
present. 

6.  That  the  acts  and  proceedings  of  these  special  tribunals 
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need  nol  be  accor jKng  to  the  coorae  of  the  common  hw,  but 
miKrt  be  aeccvding  to  the  ezigences  of  the  state.  Such  has 
been  the  practice  from  the  earliest  period  of  the  commcai wealth, 
aUowing  finally,  oa  s^ppeal  or  otherwise,  a  trial  by  jury,  since 
178& 

7.  That  the  proceedings  of  such  tr&itUDals,  however  cpDsti- 
tuted,  are  entitled  to  respect ;  they  are  noi  to  be  collaterally 
questioDed;  and  after  a  length  of  time,  eirery  thing  is  to  be  pre- 
sumed in  then:  fttvour,  as  in  favour  of  any  other  tribunaL 
Thooqpson  t.  Tovdmin,  2  Peters^  157. 

8.  l%at  where  acts  are  done  hy  accounting  officers,  accord- 
ing to  law,  they  will  produce  their  legal  eflfect,  without  any 
regard  to  the  intentions  of  the  officers  themselves. 

9.  That  where  the  power  of  the  commonwealth  over  this 
subject  is  exercised  in  port,  the  residue  is  not  parted  with  or 
destroyed,  but  reserved  in  fuU  force,  to  be  executed  in  such  mode 
as  the  legislature  may  think  fit  In  other  words,  the  subsist- 
ing laws  are  not  a  contract  with  the  office  or  accountant,  but 
are  liable  to  be  altered  at  the  will  of  the  legislature.  Providence 
Bank  v.  BiUings,  4  Peters,  514,  559,  560,  &c. 

This  was  the  understanding  and  practice  of  the  state  before 
the  constitution;  it  has  been  so  since;  it  is  so  with  the  United 
States,  and  every  state  in  the  union.  In  relation  to  public 
dues,  it  must  be  so. 

With  the  benefit  of  these  princifdes,  then,  let  us  proceed  to 
the  first  inquiry,  which  may  be  examined  under  two  beads. 

1st.  Were  the  settlements  of  March  and  December  1796, 
settlements  according  to  law  1 

2d.  If  they  were,  did  they  constitute  a  lien  ? 

1.  They  {nrofess  to  be  settlements,  and  are  made  by  the  au- 
thorized and  proper  officers,  using  their  official  titles  in  the  act. 
They  are  made  in  the  usual  office  forms,  and  deposited  in  the 
pn^r  office,  where  they  have  since  remained,  and  whence 
they  were  brought  to  be  given  in  evidence  in  this  cause  They 
are  duly  certified,  and  were  produced  by  the  plaintiffs.  They 
embrace  subjects  proper  for  settlement,  and  within  the  juris- 
diction of  the  officers  who  made  the  settlements.  They  were 
made  by  officers,  who  bad  nothing  to  do  with  the  accounts  but 
to  settle  theuL  They  were  made  thirty  yeslS^ago.  From  that 
time  to  thi%  no  further  or  other  seiilemeht  has  ever  been  made 
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of  these  accounts.  Tliey  have  never  been  called  in  question 
but  once — tliat  was  by  a  creditor,  a  single  objection  wis  made, 
and  was  authoritatively  decided  in  their  favour.  So  far  as  to 
the  accounts  themselves ;  enough,  certainly.  But  the  evi- 
dence does  not  stop  here.  There  is  a  mass  of  proof,  besides, 
in  the  record,  of  irresistible  force  and  weight 

They  were  recognized  and  sanctioned,  as  settlements,  by 
John  Nicholson  himself.  The  two  accounts  of  the  19th  of 
November  1796,  proved  to  have  been  in  his  possession,  one  by 
his  own  indorsement,  and  the  other  by  indorsement  of  his 
counsel,  refer  to  them  as  settled  accounts.  These  papers,  it 
will  be  observed,  are  not  themselves  settled  accounts.  They 
were  then  in  course  of  settlement,  which  was  completed  in  the 
following  month,  by  giving  him  credits  against  the  balance  of 
the  former  settlements.  The  first  it«m  in  each  is  a'  debit  for 
the  balance  of  the  account  previously  **  settled."  It  is  mate<-  ^ 
rial  to  remark  that  they  come  from  amongst  the  private  papers 
of  Mr  Nicholson.  They  were  there  for  more  than  three  years 
during  his  life,  without  disapprobation  or  objection.  This  is<K>n- 
clusive  evidence  of  assent  to  what  is  contained  in  them.  It 
woidd  be  so  at  any  time.  Still  more  is  it  so,  after  so  great  a  lapse 
of  years.  It  would  be  conclusive  evidence  against  any  one.  A 
fortiori,  is  it  conclusive  against  Mr  Nicholson,  who  had  been 
so  long  comptroller,  and  was  acquainted  with  the  forms  of 
office.  He  knew  the  precise  import  of  the  word  "  settled." 
One  of  them  was  received  by  him  in  1796,  the  other  at  least 
as  early  as  the  21st  of  March  1797.  This  facjt  thus  becomes 
an  admission  by  John  Nicholson  himself  that  there  had  been  a 
settlement  according  to  law. 

Again,  if  the  argument  on  the  other  side  be  correct,  these 
settlements  were  adopted,  acted  upon^  and  finally  and  conclu- 
sively agreed  to,  by  the  judgment  in  the  supreme  court  In 
March  1797.  The  argument  is  that  the  judgment  was  for 
the  amount  of  these  settlements.  If  so,  it  was  upon  the  set- 
tlements, and  afiirmed  them. 

Further,  in  the  year  1803,  one  of  these  settlements  was^sub- 
mitted  to  judicial  investigation  and  decision  in  the  supreme 
court  of  Pennsylvania.  Smith  v.  Nicholson,  4  Yeates,  6.  It 
was  decided  upon.  That  decision  has  been-  the  uncontroverted 
law  of  Pennsylvania  for  twenty-seven  years.     It  has  been  the 
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foundaiiop  of  repeated  legislation  by  public  laws,  as  a  reference 
to  the  several  acts  of  assembly  upon  this  subject  will  show.  The 
judiciary  was  first  appealed  to,  and  when  the  rights  of  the  com- 
monwealth had  been  judicially  ascertained^  and  not  before,  laws 
were  made  to  render  those  rights  effectual.  The  course  pur- 
sued was  the  opposite  of  that  which  has  been  imputed.  The 
legislature  did  not  exercise  its  power  upon  the  question  of  right. 
There  was  no  arbitrary  assumption  or  exertion  of  authority,  no 
interference  with  the  exercise  of  judicial  power,  no  invasion  of 
the  province  of  the  judiciary,  nothing  which  bears  the  most 
remote  resemblance  to  seizure  or  confiscation  of  property.  But 
when  the  courts  had  decided  that  the  property  was  liable  for 
the  debts  due  to  the  commonwealth,  that  the  settlements  were 
a  lien,  then,  and  not  till  then,  the  legislature  interposed,  (as  it 
was  rightfully  bound  to  do)  to  devise  the  means  of  rendering 
the  right  efiectual,  to  afibrd  the  needful  remedy,  to  enforce  the 
payment  of  a  just  debt  out  of  the  fund  that  was  adjudged  to  be 
liable  for  it. 

The  first  act  of  the  legislature  upon  the  subject,  is  that  al- 
ready referred  to,  of  the  4th  of  April  1805,  entitled,  ^^  An  act 
for  the  more  speedy  and  efiectual  recovery  of  debts,  &c.^  It 
authorizes  the  sale  of  all  the  commonwealth's  liens  to  Blythe 
and  Nicholson,  and  directs  the  payment  out  of  the  moneys  of 
the  commonwealth  of  the  taxes  on  the  ^'  lands  of  the  late  John 
Nicholson."  The  act  of  the  4th  of  April  1805  appropriates  ten 
thousand  dollars  for  the  payment  of  the  taxes.  The  act  of  31st 
of  March  4806  (one  of  those  now  in  question)  prohibits  sales 
for  taxes,  and  authorizes  their  payment  out  of  the  state  treasury. 
The  act  of  19  th  of  March  1807  asserts  the  lien.  *The  act  of 
24th  of  March  1808  is  a  supplement  to  the  act  last  mentioned, 
to  give  certain  powers  to  those  who  purchase  portions  of  the 
lien  by  way  of  compromise.  The  act  of  28thof  March  1814  is 
also  a  supplement,  and  prohibits  sales  for  taxes.  The  act  of 
16th  of  March  1810  authorizes  payment  of  taxes.  And  the 
act  of  5th  of  February  1821  authorizes  the  issuing  of  process 
for  the  saleof  land,  in  behalf  of  individuals  named  in  it. 

Here,  then,  are  eight  public  laws  of  the  commonwealth,  ex- 
tending through  a  period  of  sixteen  years,  all  assuming  the 
existeQce  of  the  Mttlement  and  lien,  and  providing  for  the  pro- 
tection and  security  of  the  property,  as  the  fund  for  the  pavment 
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of  the  debt  Public  laws  were  wpencled  m  tlieir  openlioii 
upon  tbese  landi.  The  taxes  wane  paid  out  of  the  puUie  tiea^ 
•ury.  Sales  weie  made,  purehaeee^  compgnmieeii,  aad  rele— ei 
There  has  been  an  uniyeisal  acqnieaceiice,  especially  bjr  the 
mmienMiscfediloffsof  JohnNicholBoiL  But  Imt  th]%  the  hods 
would  Umg  ago  have  beeo  sold  for  debts  or  for  taxes,  h  has 
been  traly  said,  that  it  is  owing  to  the  inteipontion  of  the  ooo^ 
monwealth  akxie,  that  theie  is  any  thinfr  now  to  fi^te  about 
or  fi^ww 

This  pnUic  fret  has  become  extensirely  incoqioiated.iDio 
land  titles throt^fhoutPenDsyivania.  ImproTements  ha?e been 
made  ijqpon  the  fkith  of  it  Tnmsfers  of  property  haTs  aasomed 
it,  to  an  extent  not  to  be  defined,  bat,  according  to  a  printed 
paper  pot  fcrth  on  the  part  of  the  (daintifi^  embractB^  more 
than  two  millic«s  of  acres. 

b  it  competent  to  the  plainliffc  at  this  timeof  day  to  £spate 
the  settlementt  Can  they  be  permitted,  bj  such  exceptionB  as 
are  here  presented  to  what  was  so  long  ago  done,  to  disturb 
the  titles  thus  derived  under  the  laws  of  Pennsylvaniat  If 
there  were  not  a  paper  or  a  witness,  is  there  not  ample  evi- 
dence t  Can  they,  who  have  lain  by,  now  demand  proof  of 
what  was  done  thirty-four  years  ago  1  To  allow  it,  would  en- 
courage frauds,  would  destroy  the  security  of  prqwrty,  and  the 
peace  of  society.  These  are  considerations  of  weighty  and  are 
estimated  accordingly  in  the  administration  of  justice.  Chalmer 
V.  Bradley,  1  Jac.  and  Walk.  63.  More  than  time  has  now  run 
to  make  a  bar  by  statute.  A  mortgage  would  be  baired  inkss 
time.  A  bond  would  be  presomed  paid.  Almost  any  thing 
would  be  presumed  in  support  of  a  right.  The  presumption 
comes  in  the  place  of  evidence  which  time  has  effaced  or  de- 
stroyed, and  to  uphold  that  which  has  become  so  settled  as  to 
give  assurance  of  itself,  that  it  was  originaUy  fixed  upon  a  sure 
foundation. 

But  what  are  the  objections  to  the  settfements  t  Can  they 
not  be  refuted,  even  without  aid  from  the  principles  which  have 
been  adverted  to  t  It  is  impossible  to  avdd  remarking  of  them, 
that  they  are  altogether  unwcnrthy  to  be  aaK)ciated  with  the 
great  points  professed  to  be  aimed  at  in  this  case.  They  tend 
to  degrade  their  companions,  and  bring  them  into  suspicion. 
What  aie  they  1 
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1.  That  theve  was  no  notice  given  of  the  n^ttlemento  to  John 
Nicholnn. 

The  meaning  of  this  objectiop  must  be  that  thereisno  jntoc/ 
of  notice.  It  may  be  answered  then»  in  the  ftmt  place,  that 
after  such  a  length  of  time,  it  is  not  neceanuy.  Itwfflbepie* 
somed.  In  the  next  place,  the  settlement  itself  is  sufficient 
Either  notice  was  required  by  the  laws  of  Pennsylvania,  or  it 
was  not  If  it  was  not,  there  is  an  end  of  the  matter.  If  it 
was^  the  presumption  would  be  that  the  accounting  oflicers 
did  what  the  law  required  of  them,  at  least  until  the  contrary 
appeared.  In  th^  Commonwealth  v.  Filler,  1 2  Serg.  and  Rawie, 
t77,  (which  was  under  a  different  law)  the  negative  was 
proved.  TJuUy  therefore,  affords  no  rule  in  the  present  case. 
The  whole  accounting  s]rstem  of  Peimsylvania  is  founded  upon 
the  act  of  1782.  That  act  contemplates  settlement  upon  ac- 
counts produced  by  the  accountant.  S  Dall.  Laws,  45.  He  is, 
therefore,  the  actor,  in  general,  and  requires  no  notice. 

But  there  is  clear  proof  of  notice  in  fact.  The  two  pliers 
before  referred  to^  of  November  1796,  state  the  settlements  to 
have  been  made,  and  no  objecUon  was  ever  taken  to  them, 
though  J<^  Nicholson  lived  for  several  years  afterwards,  and 
lived  in  the  same  city  where  the  government  was,  and  where 
the  accoQoRs  woe  settled.  It  is  quite  incredible  that  he  had 
not  notice. 

In  addition  to  all  this,  the  settlements  were  made  under  a 
piibKc  law  of  April  20, 1 795^  S  Dall.  Laws,  1 790,  qiecially  £- 
recting  the  settlement  of  the  accounts  of  Jchn  Nicholson.  A 
puUic  law  is  notice  to  every  body. 

It  is  sufficient,  however,  for  the  present  case,  that  no  law  re- 
quired notice  to  be  given. 

2.  That  these  settlements  were  not  '*  entered^  in  the  books 
of  the  accounting  officers,  as  it  is  alleged  was  required  by  law. 
The  meaning  of  this,  as  of  the  former  objection,  is  that  there 
was  no  proof  of  the  entry. 

The  first  answer  is,  that  there  was  proof.  The  plaintifli 
themselves  poduced  the  settlements,  and  made  them  their  own 
evidence,  though  they  would  have  come  in  more  prqpeily  on 
the  part  of  the  defendants.  Both  of  them  were  accompsjued 
by  official  certificates,  by  the  prqper  officers,  also  given  in  evi- 
dence by  the  i^aintiffii,  that  they  were  **  settled  and  mkredJ* 
Vol.  VII.— SR 
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Can  they  deny  this,  without  any  proof  to  the  contraryl    The 
fact  ifly  they  were  entered 

The  next  answer  is  equally  decisive.  The  entry  in  the  books 
is  no  part  of  the^ettlement.  It  is  o/the  settlement,  and  afUr 
the  settlement.  The  settlement  is  completed,  and  after  being 
completed,  is  then  entered,  as  having  been  made.  Act  of  4th 
April  1792,  3  Dall.  Laws,  218.  In  case  of  appeal,  the  entry 
would  not  be  till  after  the  appeal.  Was  there  no  settlement  in 
the  mean  time?  Then,  there  could  be  no  appeal,  for  the  ap- 
peal is  from  the  settlement.  The  settlement  is  final  before  ap- 
peal, but  its  enforcement  is  suspended  by  the  appeaL  The 
entry  could  not  be  made  till  the  officers  were  ready  to  certify  to 
the  governor. 

3.  It  is  objected,  that  these  are  not  settlements  of  all  the 
accounts  of  John  Nicholson,  and  the  officers  were  not  author- 
ized  to  settle  in  part.  This  objection  is  without  any  foundation 
in  fact,  for  the  books  which  it  is  supposed  would  prove  it^  are 
not  in  evidence. 

But  le.  it  be  admitted,  as  it  is  probable  that  there  were 
other  accounts.  It  may  perhaps  be  inferred  that  there  were, 
from  the  various  duties  devolved  upon  him  by  different  laws^' 
and  from  the  repeated  appropriations  for  the  expenses  of  inves- 
tigating his  accounts.  Is  the  legal  inference  cprrect  %  Certainly 
not.  There  is  no  law  which  requires  that  a  siettlement  should 
be  of  all  accounts.  Oh  the  contrary,  the  act  of  20th  of  April 
1795,  3  Dall.  Laws,  790,  directs  them  to  be  settled  from  time 
to  time,  in  succession.  This  point  also  must  be  considered  as 
having  been  decided  in  Smith  v.  Nicholson.  In  truth,  the  sub- 
jects of  account  were  distinct  and  separate. 

4.  It  may  be  suggested,  that  upon  a  general  settlement,  the 
balance  might  have  been  in  his  favour,  though  upon  these  ac- 
counts, it  was  against  him.  But  to  this  suggestion,  of  a  mere 
possibility,  there  are  several  decisive, answers.  First,  the  na- 
ture and  duties  of  his  trusts  were  such  as  to  make  it  impossible 
there  should  be  a  balance  in  his  favour.  He  could  not  be  in 
advance,  the  accounts  arising  from  property  entrusted  to  hinu 
Secondly,  all  the  efforts  to  obtain  a  settlement,  were  on  the  part 
of  the  commonwealth.  No  aid  was  given  by  the  accountant. 
W^bat  was  obtained,  was  extorted  from  him.  Finally,  the  con- 
fession of  judgmeilt  is  an  unequivocal  admission.    The  whole 
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ioquiry,  howeyer,  it  will  be  seen,  is  immaterial  to  the  present 
purpose^  It  is  stated  only  to  show  tliat  there  is  not  the  slight* 
est  ground  for  the  suggestion  of  even  the  possibility  of  injustice 
on  the  part  of  the  commonwealth  towards  Mr  Nicholson. 

6.  It  has  been  intimaUki  that  the  officers  did  not  intend 
them  to  be  settlements.  Where  such  a  notion  could  have 
been  derived,  it  is  difficult  to  conceive.  For  reasons  already 
stated,  it  would  be  immaterial  what  they  intended,  if  they 
officially  did  what  produced  a  certain  legal  consequence.  But 
the  &ct  that  they  did  intend  them  to  be  settlements,  is  afpa^ 
rent;  for  the  act  of  20th  April  1795,  made  it  their  duty  to 
setOe,  Again,  they  have  always  been  treated  as  settlements, 
by  every  department  of  the  government:  and,  in  addition,  they 
were  acknowledged  by  Mr  Nicholson  himself  to  be  such,  as 
has  already  been  shown. 

There  are  some  other  objections  made.  It  is  unnecessary 
to  go  through  them  in  detail,  as  they  have  already  been  suffi- 
ciently answered. 

2d.  Did  these  settlements  constitute  a  lien,  and  what  was  the 
nature  of  the  lienl 

It  can  scarcely  be  necessary  to  consider  this  question  upon 
original  grounds,  having  been  long  ago  decided  by  the  supreme 
court  of  Pennsylvania.  A  short  view,  however,  will  suffice  to 
show  how  well'  grounded  that  decision  was.  It  may  be  pre- 
mised, that  the  accounting  laws  of  Pennsylvania  are  not  in 
deirogation  of  the  common  law,  or  of  the  usual  course  of  pro^ 
ceeding.  Neither  can  it  be  said  that  they  establish  new  powers, 
for  the.  benefit  of  the  party  creating  them,  and  direct  their- 
execution  in  an  imusual  manner.  They  are  not,  therefore, 
obnoxious  to  a  construction  of  such*  strictness  as  has  been  sug- 
gested. They  are  not  at  all  within  the  reason  of  Bchip  v. 
Miller's  Heirs,  2  Wheat.  325,  as  laws  giving  powers  of  for- 
feiture. They  are  remedial,  not  penal.  They  are  laws  for  the 
settlement  of  public  accounts,  and  for  the  payment  of  public 
creditors,  as  well  as  the  collection  of  public  dues.  They  are 
salutary  and  necessary.  They  are  entitled  to  a  fair  construc- 
ti<». 

These  laws  are  all  to  be  considered,  in  the  construction  of 
any  one  of  them.  The  i^t  of  4th  April  1792,  sect  1,  3  Dall. 
Laws,  222,  contains  a  special  repeal  of  so  much  of  every  former 
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act  AB  k  ilmeby  altered  or  supplied^  and  no  move.  Thw^  the 
wliole  of  the  acts  irfassembty,  from  the  19th  April  1782  to  4th 
April  1792,  form  ooe  system,  and  are  to  be  eon«tnied  together. 
It  may  be  said,  then,  in  the  jBrst  place,  that  the  lien  of  the  act 
of  1785  is  no  where  es^Mressty  taken  away.  Neither  is  it  any 
where  ezpiessly  *^  altemd  or  supfdied."  Is  it  done  by  impU- 
cationt  Assuredly  not,  as  &  mraaaent's  attention  will  discover. 
By  the  act  of  178S,  the  comptroller's  settlement  was  made 
eoDclusive,  and  summary  process  was  authorized  to  be  issued 
immediately  against  the  property  and  person  of  the  debtor,  not 
unlike  that  given  by  the  law  of  the  United  States  of  the  16th 
May  1820,  2  DaU.  Laws,  44.  The  act  of  1785,  2  Dall.  La^ons, 
247,  waa  to  give  the  benefit  of  trial  by  jury.  For  that  purpose 
the  third  section  gave  an  appeal,  llie  appeal,  of  course,  siu- 
pended  the  issuing  of  process  to  enforce  ihe  settlement  In 
lieu  ci  it,  and  to  secure  to  the  commonwealth  the  recovwy  of 
what  might  finally  appear  to  be  due,  the  twelfth  section  gave 
the  Sen.  The  appeal  and  the  lien,  therefore,  came  into  exist- 
ence together,  and  the  one  was  given  precisely  because  the 
other  was  given.  The  natural  conclusion  would  be,  that  they 
would  continue  together,  the  reason  being  the  same  for  keep- 
ing  them  associated,  as  for  originally  associating  them.  The 
a|^»eal  ccsdtinued  throughout;  therefore,  the  lien  continued 
throughout  Such  must  have  been  the  intention  of  the  legis- 
lature, it  cannot^  with  any  propriety,  be  said  to  be  oppressive 
or  unjust.  On  the  ccmtrary,  it  is  part  of  a  system  for  the  relief 
of  the  accountant,  which,  but  for  the  lieii^  would  not  be  con- 
ostent  with  a  due  regard  for  the  security  of  the  commcmwealth. 
The  only  argument  against  the  lien  is  founded  upon  that 
part  of  the  twelfth  section  which  speaks  of  the  executive  coun- 
ciL  The  answer  to  it  is  an  obvious  onft  By  the  third  section, 
the  approbation  of  the  executive  councD  was  necessary  to 
make  a  settlement.  The  powers  of  the  executive  council 
were  transferred  to  the  governor,  and  the  concurrence  or  i^p* 
probation  of  the  governor  ceased  to  be  necessary  after  the  act 
ct  the  21st  September  179-1,  3  DalL  Laws,  US,  except  where 
there  was  a  disagreement  between  the  comptroller  and  die 
register,  in  which  case  the  governor  was  to  decide  between 
them.  If  they  agreed,  their  settlement  was  efiectual.  To 
suppose  that  the  govemor^s  interpositi<A  had  any  effect  upon 
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the  qittsdoQ  of  lieoi,  wouM  lead  to  ihiB  absurdity,  that  where 
the  acceimting offioera  difimd,  the  settlenMait  wouM  be  a  lien; 
where  they  agreed,  it  would  not 

But  why  should  this  question  be  argued?  It  has  been  judi- 
cially decided  by  the  supreme  court  of  Pennsylvania  twenty- 
seven  years  ago»  and  is  the  settled  law  of  the  state.  Smith  ▼. 
Nicliolson,  4Teates,  6;  United  States  v.  Nichols,  4 Teates,  t5L 
Such  a  decision,  upon  acts  of  assembly  of  a  state,  in  the  state 
courts  of  the  highest  authority,  has  boMi  repeatedly  adjudged 
here  to  be  conclusive  ^evidence  of  the  law  of  the  state.  Hinde 
V.  Lessee  of  Yattier,  5  Peters^SSS;  Roes  v.  liTLung,  6  Peters, 
t8S ;  1  Conn.  Rqk  159«  in  notes.  It  has  been  said  that  the 
supreme  court  <rf  Pennsylvania  woidd  not,  themselves,  be 
bound  by  tbm  own  dedaion,  and  to  prove  it,  we  are  told  that 
in  Bevan  v:  Taylor,  7  Serg.  and  Rawle,  S97,  (a  case  turning 
upon  the  construction  of  the  intestate  laws)  they  ovemiled 
Walker's  Adminiscraiors  v.  Smith,  3  Yeates,  480.  But  admit- 
ting this  to  be  80^  it  is  only  necessary  to  say,  that  Smith  v. 
Nicholson  never  has  been  ovemiled  or  questioned.  It  is  the 
law  of  Pennsylvania  now,  whatever  possibilities  there  may  be 
as  to  the  future.  If  it  should  hereafter  be  ovemiled,  it  will 
Am  cease  to  be  authority,  but  not  before.  This,  however,  is 
not  likdy  to  happen.  It  is  too  deeply  rooted  to  be  overturned 
without  extensive  mischief,  an  argument  admitted  by  the 
supreme  court  of  Pemi83^vania  io  be  of  great  weight  in  fiivour 
of  supporting  anci^oit  decisions.    7  Serg.  and  Rawle,  400. 

The  nature  of  the  lien  is  sufficiently  explained  by  the  words 
of  the  act  of  assenddy .  It  extends  to  all  the  lands  of  the  debtor 
throughout  the  ccxnmonwealtb. 

2.  The  second  lien  of  the  state  was  under  the  judgment  of 
the  21st  March  1797  in  the  supreme  court  of  Pemisylvania,  for 
one  hundred  and  ten  thousand  dollars.  This,  like  the  lien  by 
settlement,  bound  all  the  lands  of  Mr  Nicholson  throughout 
the  commonwealUi.  Such  is  conceded  to  have  been  the  eflect 
of  judgments  obtained  in  the  mipreme  court  of  Pennsylvania 
before  the  passing  of  the  act  of  1799. 

S.  By  the  death  of  John  Nicholscm,  the  state  had  a  lien,  and 
still  continues  to  have  a  lien,  as  a  creditor,  upon  all  his  lands 
in  Pennsylvania.  The  lands  of  a  decedent  are  bound  foir  his 
debts.    Gkaff  V.  Smith,  1  Ddl.  481 ;  Morris  v.  Smith,  1  Yeates, 
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SS8,  4  Da  11.  119.     In  favour  of  purchaaera,  this  lien  is  limited 
to  seven  years.     Against  heirs,  it  is  without  limitation. 
It  appears  thus,  upon  reviewing  the  case, 

1.  That  there  was  a  debt,  conclusively  and  finally  ascer- 
tained to  be  due  to  the  commonwealth. 

2.  That\his  debt  was  a  lien  upon  the  land* 

S.  That  it  was  of  the  nature  of  that  lien,  to  give  a  right  to 
raise  the  money  out  of  the  land  by  sale. 

4.  That  there  was  no  process  to  eflfectuate  this  right. 

Could  the  legislature  provide  the  remedy  1  That  is  leaUy 
the  only  question  that  remains.  The  points  above  stated  being 
all  settled,  was  it  or  was  it  not  competent  to  the  legislature  to 
devise  the  means  of  doing  what  every  one  must  agree  ought 
to  be  done?  This  brings  us  to  the  second  general  head  of  in- 
quiry. 

II.  Are  the  acta  of  1806  sCnd  1807  unconstitutional  and 
voidi 

As  has  been  already  seen,  they  are  strictly  and  bona  fide 
remedial  acts,  to  enforce  the  pa3anent  of  debts  justly  due,  out 
of  a  fund  admitted  to  be  liable  for  their  satisfaction.  They 
haA  no  other  object  or  intention.  They  were  to  supply  a  de- 
fect of  suitable  process,  so  that  the  creditor  might  have  justice 
don'^.him,  and  that  against  a  public  accountant,  whose  debt 
was  evidence  of  official  delinquency.  They  havo.  worked  no 
injury  to  any  one.  The  heir  had  nothing  until  the  debts  were 
paid.  Willdnson  r.  Leland,  2  Peters,  629.  The  property  was 
insufficient  to  pay  even  the  debt  due  to  the  commonwealth,  as 
a  fair  public  sale  has  ascertained.  There  was  nothing  for  the 
heir.  Was  the  legislature  incompetent  to  supply  the  process  t 
Those  who  affirm  a  proposition  so  extravagant,  ought  to  make 
it  out  very  clearly.  A  constitution  imposing  a  restriction  so 
unreasonable,  would  require  to  be  altered.  It  is  against  every 
notion  x>f  what  is  expedient  and  what  is  just.  The  right  of  a 
creditor  is  a  perfect  right ;  it  is  as  sti*ong  as  the  right  of  pro- 
perty, and  has  as  strong  a  claim  to  protection.  To  take  away 
ill  remedies  from  the  creditor  would  be  unconstitutional.  To 
withhold  from  him  adequate  remedies,  is  contrary  to  ti' }  spirit 
of  our  social  compacts.  How,  thou,  can  it  be  unconstitutional 
>0  give  him  an  adequate  remedy  1  There  is  a  glaring  contra- 
diction la  the  liypothesis.     Common  sense  is  confounded  by  it. 
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The  purpose  being  a  lawful  one,  the  legislature  really  and 
truly  adopted  the  means  which  they  thought  necessary  for  its 
attainment  They  did  not  confiscate  the  lands;  they  did  not 
seize  upon  them :  they  simply  devised  a  mode  of  selling  them, 
so  that  out  of  the  proceeds,  the  debt  owing  to  the  common- 
wealth might  be  paid.  The  objection,  then  (if  any  there  be), 
is  only  to  the  mode.  This  is  a  very  narrow  ground  indeed. 
It  is,  that  the  legislature,  in  the  exercise  of  a  discretion  which 
belongs  to  them,  did  not  select  the  mode  which  to  others  may 
seem  most  fit.  This  is  neither  more  nor  less  than  to  deny  to 
them  all  discretion  in  the  use  of  means ;  to  limit  them,  where 
their  power  is  usually  deemed  to  be  the  most  unlimited.  There 
is  n6  doubt  whatever,  that  the  method  of  proceeding  th^ 
adopted,  was  in  fact  the  besL  But  that  is  a  discussion  not  CO 
be  entertained  in  a  judicial  investigation. 

Before  proceeding  to  examine  the  particular  objections  which 
have  been  made  to  these  laws,  it  is  necessary  to  establish  the 
test  they  are  to  be  submitted  to,  by  referring  to  certain  well 
settled  principles  of  constitutional  law. 

1.  It  may  be  stated,  upon  clear  authority,  that  a  question  of 
conflict  between  a  law  of  a  state  and  the  constitution  of  the 
state,  is  not  a  question  of  federal  cognizance.  The  judiciary 
of  the  union  has  a  clear  paiomount  authority  in  all  cases 
where  there  is  a  question  whether  a  state  law  is  repugnant  to 
the  constitution  of  the  United  States.  Satterlee  v.  Mathewson, 
2  Peters,  380;  Jackson  v.  Lamphu'e,  3  Peters,  280.  But  a 
question  between  a  state  law  and  a  state  constitution,  comes 
into  this  court  only  in  its  administration  of  the  laws  of  the 
state.  It  will  be  guided,  therefore,  by  state  decisions  ;  giving 
the  law  to  the  state  tribunals  in  questions  of  federal  cognizance, 
and  receiving  it  from  tliem  in  question^}  properly  of  state  cog- 
nizance.    Judicial  harmony  is  thus  preserved. 

2.  That  the  constitution  having  received  a  construction  by 
legislative,  executive  and  judicial  action,  and  the  fte^uiescence 
of  the  citizens  for  a  long  tune,  that  construction  will  prevail  in 
judgment,  especially  if  rights  be  founded  upon  it.  Btiiart  v. 
Laird,  1  Cranch,  292;  M'CuUough  v.  State  of  Maryland,  4 
Wheat.  316. 

J5.  That  there  moat  msressariJ  v  l>e  a  limit  in  time  to  the 
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xiffiA  of  individuals  to  qaegtioii  the  oonstttnlioiialftjr  <>f  &  law, 
where,  by  €»  doing,  they  would  injure  othen  who  have  acted 
upon  a.  received  coDstniction,  or  overturn  what  has  been  done. 

4*  That  it  18  iucumbeat  upon  those  who  would  thus  impeach 
a  law,  plainly  to  ahow  a  plain  vkdatioo  of  some  express  pro- 
vision of  the  oonstitutioQ,  so  that  laying  the  constitution  and 
the  law  aide  by  side,  there  is  a  manifest  inoon^Mitibili^. 

^  It  is  apower  of  high  responsibility,  and  net  to  be  exNcised 
bui  mttues  firte  from  Aw6(."  Tillman,  C.  J.  S Serg.  and 
Rawle,  7S. 

*^  The  question  whethw  a  law  be  vwd  fcr  its  repugnancy  to 
the  constitution,  is  a  question  which  ought  eeldoin,  if  ever,  to 
be  decided  affirmatively  in  a  doubtful  case.  The  opposition 
between  the  constitution  and  the  law  diould  be  such,  timt  the 
judge  feels  a  clear  and  and  strong  conation  of  their  incom- 
patMity  with  each  other.''  Marshall,  C.  J.  6  Cranch,  128. 
**  Must  plainly  vidate  some  express  provision  of  d&e  constitu- 
tion.'' Washington,  J.  2  Peters,  SSO.  And  as  to  all  specula^ 
tive  objections,  founded  upmi  supposed  general  principles,  they 
are  entirely  put  aside  by  Chase,  J.  in  4  Dall,  18.  General 
pri*ici{^  in  the  constitution  are  not  to  be  regiuded  as  rules  to 
fetter  and  control,  but  only  as  declaratory  or  directory. 

5.  That  where  a  power  is  given  by  tike  constitution^  the 
choice  of  nieans  for  effectuating  it  belongs  to  the  legialaliDe. 
United  States  v.  Fisher,  i  Cranch,  558;  M'CiiAough  v.  State 
of  Maryland,  4  Wheat  316. 

6.  That  an  act  may^be  constitutional  in  some  of  its  piovi- 
sicMis  and  unconstitutional  in  others,  and  the  latter  will  not 
hurt  the  former. 

7.  That  it  may  be  unconstitutional  against  one  persm,  and 
not  against  anoth^,  and  the  latter  cannot  avail  himsdf  of  the 
privilege  of  the  former.  If  the  acts  in  question  were  objection- 
able  against  creditors,  (as  they  certainly  are  not)  they  might 
be  good  against  the  heirs. 

It  will  be  perceived,  at  once,  how  these  principles  me^  and 
obviiUe  every  objection  that  has  been  made.  Before  proceeding 
to  examine  these  objecti<»is  in  detail,  try  them  by  another  very 
simple  test.  Is  th<ere  any  thing  in  the  cixtstitution  of  the  United 
States,  or  of  the  state  of  Pennsylvania,  which  says  thai  a  man's 
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property  shall  not  be  sold  for  the  payment  of  his  just  debts)  Is 
there  any  thing  which  says  the  legislature  shall  not  be  allow- 
ed to  judge  of  the  means?  Leland  v.  Wilkinson,  2  Peters,  656, 
657,  &c.  is  exactly  to  the  contrary,  and  is  to  the  very  point  of 
the  present  case. 

It  is  no  objection,  founded  in  the  constitution,  that  laws  are 
retrospective.  The  constitution  itself  is  decisive  of  this.  The 
express  prohibition  of  ex  post  facto  laws,  meaning  retrospective 
criminal  laws,  is  an  admission  that  retrospective  civil  laws  may 
be  made.  Expressio  imius  exclusio  est  a!terius.  No  well  di- 
gested constitution  could  contain  such  a  prohibition.  It  may 
be  conceded,  that  in  general  they  are  against  the  principles  of 
sound  legislation.  But  occasions  will  sometimes  occur  where 
they  are  necessary.  These  cases  make  exceptions..  That  retro- . 
spective  laws  are  not,  on  that  account,  unconstitutional,  has 
b^n  repeatedly  decided  in  Pennsylvania.  Barnbaugh  v.  Bam- 
baugh,  11  Serg.  and  Rawle,  191 ;  UThderwood  v.  Lilly,  10  Serg. 
and  Rawle,  97;  Bamet  v.  Bamet,  15  Serg.  and  Rawle,  72; 
and  was  decided  in  this  court  in  Satterlee  v.  Mathewson,  be- 
fore referred  to.  But  the  laws  now  in  question  are  in  no  sense 
retrospective.    They  are  entirely  prospective. 

Neithe^  is  it  any  objection  that  laws  may  seem  to  exercise 
judicial  functions.  Estep  v.  Hutchinson,  14  Serg.  and  Rawle, 
435.  The  Une  is  not  so  defined  as  to  mark  exactly  in  all  cases 
the  boundary  between  legislation  and  judgment. 

Nor  is  it  any  objection  that  they  constitute  new  tribimals. 
The  legislature  have  power  to  do  so  by  the  constitution  of 
Peimsylvania.    Article  5,  secft.  1. 

Objections  are  not  to  be  listened  to,  which  have  no  better 
foundation  than  a  general  charge  of  injustice,  or  an  appeal  to 
what  is  supposed  to  be  a  sort  of  prevailing  complexion  of  th^ 
constitution.  These  are  arguments  to  be  addressed  to  the  legis- 
lature, when  they  are  enacting  laws,  perhaps  to  the  judiciary 
when  expounding  them,  but  never  when  called  upon  to  declare 
such  laws  to  be  inuCmpatible  with  the  constitution.  If  ever 
adm'ssible,  however,  they  would  be  inapplicable  in  the  present 
:a8e,  where  nothing  has  been  done  but  what  is  just  in  itself, 
Jind  in  confonnity  with  the  soundest  principles  of  legislation. 
The,  specific  constitutional  obiectiouajnade  hy  the^  plaintiffs 
Vol.  Vir.— 3  S 
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in  error,  are  sufficiently  numerous.     But  their  weight  is  in  no 
proportion  to  their  number.     They  are  only  so  many  cyphers. 

.1.  It  is  said  to  be  an  infraction  of  section  10,  article  1,  of  the 
constitution  of  the  United  States,  and  section  17  of  the  bill  of 
rights  of  Pennsylvania.  The  one  prohibits  the  making  of  state 
laws  impairing  ^^  the  obligation  of  contracts,**  the  other  prohibits 
laws  **  impairing  contracts.''  They  are  in  substance  the  same. 

A  contract  will  not  be  implied,  in  order  to  render  a  law  ob- 
noxious to  the  constitutional  prohibitions.  Hart  ▼.  Lamphire, 
S80. 

But  here  there  is  no  contract,  express  or  implied. 

The  gran t  of  the  land,  by  warrant  and  survey,  was  no  contract 
that  it  should  not  be  liable  for  the  debts  of  the  owner.  It  was 
exactly  the  reverse.  The  grant  made  him  the  owner,  with  the 
power  to  aliene,  and  subject  to  alienation  by  process  of  law.  It 
was  to  him,  his  heirs  and  assigns.  Land  is  liable  for  the  debts 
of  the  owner,  is  bound  by  judgments,  and  may  be  sold  for  the 
payment  of  nis  creditors.  This  is  an  incident  to  ownership,  not 
repugnant  to  it,  but  one  of  its  legal  consequences.  There  is  no 
resumption  of  the  grant,  as  in  Fletcher  v.  Peck,  but  a  confirma- 
tion of  it.  All  this  is  fully  and  clearly  explained  in  Satterlee 
V.  Mathewson,  2  Peters. 

The  settlement  is  no  contract,  nor  the  lien  arising  from  it 
The  latter  is  to  operate  *^'m  the  same  manner  as  a  judgment," 
that  is,  to  bind  in  the  same  manner.  It  is  m  tnoi/Km,  obtained 
by  compulsion  of  law,  and  not  deriving  any  of  its  efficacy  from 
the  agreement  of  the  party.  The  means  of  enforcing  it,  too,  are 
derived  from  the  law,  and  may  be  varied  by  the  legislative 
power.  They  are  not  limited  to  such  as  may  be  in  use  when 
the  judgment  is  obtained. 

There  was  no  restriction  in  the  special  entry  of  the  judgment, 
except  that  which  was  expressed,  namely,  that  Mr  Nicholson 
should  have  a  limited  time  to  point  out  errors.  The  time  being 
expired,  without  error  being  alleged,  the  judgment  stands  for 
the  whole  amount  for  which  it  was  confessed. 

These  laws  not  only  violate  no  contract — they  are  in  execu- 
tion of  a  contract.  All  public  dues  bind  by  contract.  There 
is  an  implied  assumpsit.  The  claim  upon  Mr  Nicholson  was 
gtijl  stronger,  heing  founded  upon  his  official  contract,  as  well 
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as  upon  the  contract  arising  from  his  applying  the  money  and 
property  of  the  commonwealth  to  his  own  use. 

^2.  There  can  he  no  necessity  for  saying  more  in  reply  to  the 
second  objection,  than  that  the  eighth  section  of  the  bill  of 
rights  of  Pennsylvania,  relates  only  to  seizure  and  search,  and 
here,  there  was  neither  seizure  nor  search.  Both  these  words 
have  an  appropriate  legal  sense,  well  understood. 

3.  It  is  said  to  violate  the  seventh  article  of  the  amendments 
to  the  constitution  of  the  United  States,  and  the  sixth  article  of 
the  bill  of  rights  of  Pennsylvania. 

If  this  amendment  of  the  constitution  of  the  United  States 
were  aj^licable  to  the  states,  (as  it  is  not)  it  would  still  be  im- 
possible to  understand  how  the  present  case  could  be  brought 
within  its  words  or  meaning.  It  was  no  ^'  trial  at  conunon  law." 
The  execution  of  a  judgment  wafi  what  was  in  question. 

The  sixth  article  of  the  bill  of  rights  of  Pennsylvania  says 
nothing  more  than  this:  'Urial  by  jury  shall  be  as  heretofore, 
and  the  right  remain  inviolate."  Was  it  ever  the  practice  to 
have  trials  after  judgment?  Were  juries  ever  used  in  such 
cases  before  1  An  inquest  to  ascertain  whether  the  rents  and 
profits  will  pay  in  seven  years,  is  not  a  jury  in  the  sense  of  this 
article.  It  owes  its  existence  to  an  act.of  assembly  which  the 
legislature  may  at  any  time  repeal  or  alter :  and,  in  addition,  it 
never  was  necessary  in  a  case  like  this,  of  vacant  and  unseated 
land,  (as  the  land  in  question  was  at  the  time  of  the  sale)  but 
only  where  lands  are  improved  and  yielded  an  income. 

4.  It  is  said  to  contravene  the  fourth  article  of  the  bill  of  rights. 
The  answer  is  manifest.  ThM  article  applies  only  to  criminal 
prosecutions.    If  otherwise,  it  has  been  literally  coniplied  with. 

Neither  can  it  be  said  with  any  propriety,  that  this  property 
was  taken  for  public  use  without  compensation.  It  was  not 
taken  at  all,  but  sold  for  tlie  payment  of  debts.  There  was  no 
exercise  of  the  right  of  eminent  domain. 

Tl^re  is  want  of  precision  in  the  argument  which  imputes  to 
these  acts  as  an  objection,  that  they  were  made  by  the  legisla- 
ture in  its  own  case.  The  debt  was  owing  to  the  common- 
wealth. The  commonwealth  was  the  creditor,  the  entire  body 
pohiir,  made  up  of  all  the  citizens  of  Pennsylvania.  The  legis- 
lature wa.s  only  a  branch  of  the  government.  That  the  legis- 
lation was  about  matter?  which  concerned  the  commonwealth, 
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can  surely  be  no  valid  objection,  for  these  are  peculiaily  the 
proper  subjects  of  leg^lati(m.  The  members  of  the  legislature 
are  no  more  interested  than  any  other  citizen. 

la  every  aspect,  therefore,  in  which  the  case  can  be  reviewed, 
it  appears  that  the  proceedings  of  the  commonwealth  of  Penn- 
sylvania have  been  just,  prudent,  patient,  and  intelligent,  as 
well  as  entirely  consistent  with  the  constitutions  of  the  union 
and  the  state.  The  government  in  all  its  branches  has  done 
its  duty,  and  has  done  no  more.  The  proceedings  have  been 
right  in  form  and  in  substance.  To  have  established  this,  is 
all  that  can  be  necessary  to  vindicate  the  commonwealth 
against  every  charge  that  has  been  made,  and  renders  it  super- 
fluous to  notice  the  terms  in  which  they  have  been  so  repeat- 
edly presented.  They  perish  of  themselves,  when  they  are  thus 
shown  to  be  without  foundation.  The  respect  due  to  the 
source  from  which  they  proceed,  cannot  sustain  them  now, 
whatever  claim  to  attention  it  may  have  given  them  in  the 
first  instance,  before  they  were  examined.  With  them  also  fall 
the  exceptions  lo  the  judgment  of  the  court  below  upon  the 
points  here  discussed,  all  of  which  have  been  embraced  in  the 
discussion. 

The  exceptions  to  the  opinion  of  the  court  below,  upon 
questions  of  evidence,  now  assigned  for  error,  have  been  folly 
considered. 

Mr  Justice  Johnson  delivered  the  opinion  of  the  Court. 

This  case  comes  up  by  writ  of  error  from  the  circuit  court 
of  the  United  Btatee  of  Pennsylvania,  in  which  the  plaintifls 
here,  were  plaintiffs  there.  The  plaintiffs  make  title  as  heirs 
of  John  Nicholson,  and  the  defendants  as  purchasers  under 
certain  commissioners,  constituted  by  a  law  of  th^t  state  for 
the  purpose  of  selling  the  landed  estate  of  John  Nicholson;  in 
satisfaction  of  certain  liens  which  the  state  asserted  to  hold  on 
his  lands.     The  plaintiffs  controvert  the  validity  of  that  sale: 

Ist.  As  violating  the  constitution  of  Pennsylvania. 

:2Sd.  As  violating  the  constitution  of  the  United  Spates. 

3d.  As  inconsistent  with  the  principles  of  private  rights  and 
natural  justice,  and  therefore  void ;  though  not  to  be  brought 
tvithin  the  description  of  a  violation  of  any  constitutional  stipu- 
lf»*'un. 
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1.  To  maintain  the  argument  upon  which  the  counsel  for 
plaintiffs' rely,  to  establish  the  unconstitutional  character  of  the 
acts,  under  which  the  sale  was  made  to  defendants ;  the  plain- 
tiffs' counsel  commenced  with  an  effort  to  remove  out  of  his 
way  the  liens,  to  satisfy  which  the  legislature  professes  to  pass 
the  acts  authorizing  the  same. 

It  appears  from  the  record  that  at  the  time  of  passing  the 
acts  which  constituted  this  board  of  commissioners,  to  wit  in 
1806  and  1807,  the  state  claimed  to  hold  four  liens  upon  the 
lands  of  John  Nicholson. 

1st.  A  judgment  for  special  damages,  amounting  to  four 
thousand  two  hundred  and  eight  pounds  eight  shillings,  enter- 
ed December  18th,  1795. 

2d.  A  settled  account  of  March  Sd,  1796,  for  fifty-eight 
thousand  four  hundred  and  twenty-nine  dollars  twenty-four 
cents,  afterwards  reduced  to  fifty-one  thousand  two  hundred 
and  nine  dollars  twentyrtwo  cents. 

Sd.  Another  settled  account  of  December  20th,  1796*  for 
sixty-three  thouaBmd  seven  hundred  and  twenty-seven  dollars 
eighty-six  cents.    And 

4th.  A  judgment  confessed  and  entered  March  21st,  1797, 
for  one  hundred  and  ten  thousand  three  hundred  and  ninety 
dollars,  with  certain  special  matter  attached  to  the  confession, 
wholly  immaterial  to  the  present  controversy.  The  evidence 
of  dates  and  circumstances  might  seem  to  lead  to  the  opinion, 
that  the  first  judgment  or  the  consideration  of  it  was  incorpo- 
rated into  the  settlements,  and  that  the  judgment  of  1797 
covered  the  whole.  But,  of  this  there  is  no  sufiicient  evidence ; 
and  the  several  liens  must,  on  the  facts  in  proofs  be  considered 
as  they  are  exhibited  on  the  record,  as  substantive  and  inde- 
pendent 

By  a  law  of  Pennsylvania  of  iPebruary  15tl^  1785,  settle- 
ments made  by  the  comptroller,  with  certain  prescribed  formali- 
ties, are  declared  to  be  liens  upon  the  real  estate  of  the  debtor, 
**  in  the  same  manner  as  if  judgment  had  been  given  in  favoui 
of  the  conmionwealth  against  such  person  for  such  debt  in 
the  supreme  court.**  A  right  of  appeal  is  given  if  the  debtor 
is  dissatisfied,  with  injunctions  that  the  court  shall  give  interest 
for  the  delay,  if  the  appeal  is  not  sustained ;  but,  unless  such 
appeal  is  made  and  judgment  against  the  debtor^  there  is  no 
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provision  in  the  law  for  enforcing  satisfaction  of  Hhe  lien  by 
sale  or  otherwise.  It  is  made  to  be  a  dead  weight  upon  the 
hands  of  both  debtor  and  creditor,  without  the  means  of  re- 
lieving the  one  or  raising  satisfaction  for  the  other. 

A  great  proportion  of  the  argument  for  plaintiffi,  both  here 
and  below,  was  devoted  to  the  effort  to  prove  that  the  two  settle- 
ments enumerated  were  not  subsisting  liens  at  the  time  of 
passing  the  two  acts  of  1806  and  1807,  under  which  the  sale 
was  made  to  the  defendants.  But,  from  this,  as  a  subject  of 
adjudication,  we  feel  relieved  by  the  two  decisions  cited  from 
the  fourth  volume  of  Yeates's  Reports :  since  it  appears  that  this 
very  lien  of  the  Sd  of  March  1796,  has  been  sustained  by  a 
decision  of  the  highest  tribunal  in  that  state,  as  long  ago  As 
1803^  (Smith  and  Nicholson) ;  and  that  again  in  1805,  this 
decision  was  considered,  and  confirmed,  and  acted  upon,  in 
another  case  in  which  the  several  applications  of  the  principles 
estabUshed  in  the  first  case  came  under  consideration.  United 
States  V.  Nichols. 

Now  the  relation  in  which  our  circuit  courts  stand  to  the 
states  in  which  they  respectively  sit  and  act,  is  precisely  that 
of  their  own  courts :  especially  when  adjudicating  on  cases 
where  state  lands  or  state  statutes  come  ujider  adjudication. 
When  we  find  principles  distinctly  settled  by  adjudications, 
and  known  and  acted  upon  as  the  law  of  the  land,  we  have 
no  more  right  to  question  them,  or  deviate  firom  them,  than 
could  be  correctly  exercised  by  their  own  tribunals. 

It  is  proper  here  to  notice  a  relaxation  of  this  principle,  into 
which  the  court  below  seems  to  have  been  surprised ;  and  in 
which  the  argument  of  counsel  in  this  cause,  was  calculated  to 
induce  this  court  to  acquiesce.  In  the  case  first  decided  in  the 
supreme  court  of  Pennsylvania,  to  wit  that  of  Smith  and 
Nicholson,  4  Yeates,  8,  most  of  the  arguments  made  use  of 
in  this  cause  to  get  rid  of  the  lien  of  the  settlement,  and 
particularly  that  of  a  repeal  of  the  act  of  1785,  or  a  want  of 
compliance  with  its  requisitions,  were  pressed  upon  that  court, 
and  carefully  examined  and  disposed  of  by  the  judges.  But 
there  have  been  a  variety  of  other  grounds  taken  in  the  court 
below  in  this  cause,  and  again  submitted  to  this  court  in  argu- 
ment, which  do  not  appear  from  the  report  of  that  decision  to 
have  been  brought  to  the  notice  of  the  state  court.    Such  were 
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the  want  of  notice  of  the  settlement ;  the  want  of  its  being 
entered  in  the  books  of  the  accounting  ofiScer ;  the  balance  not 
being  struck  in  dollars  and  cents ;  that  the  order  of  settlement 
was  reversedy  and  as  the  plaintiffs'  counsel  proposed  to  establish 
by  evidence,  that  it  was  not  a  final  and  conclusive  adjustment 
of  all  the  existing  debits  and  credits  between  the  parties.  Into 
the  examination  of  most  of  these  arguments  the  court  below 
has  entered  with  a  view  to  estimating  and  repelling  their  suffi- 
ciency, to  shake  the  settlement  in  which  the  lien  of  the  settle- 
ments is  claimed  But  we  cannot  feel  ourselves  at  liberty  to 
pursue  the  same  course ;  since  it  supposes  the  existence  of  a 
revising  power  inconsistent  with  the  authority  of  adjudications 
on  which  the  validity  of  those  liens  must  now  be  pktced.  The 
rule  of  law  being  once  established  by  the  highest  tribunal  of 
a  state,  courts  which  propose  to  administer  the  law  as  they  find 
it,  are  ordinarily  bound,  in  limine,  to  presume  that,  whether  it 
appears  firom  the  reports  or  not,  all  the  reasons  which  might 
have  been  urged,  pro  or  con,  upon  the  pdnt  under  consideration, 
had  been  examined  and  disposed  of  judicially. 

It  is  next  contended  that  the  judgment  of  March  1797,  had 
absorbed  or  superseded  the  liens  of  the  settled  accounts. 

This  ground  they  proposed  to  sustain  by  giving  in  evidence 
the  journals  of  the  house  of  representatives  of  the  common- 
wealth, exhibiting  certain  reports  of  the  register-general  and 
of  the  committee  of  ways  and  means,  conducing  to  prove  that 
this  judgment  was  rendered  for  the  identical  cause  of  action 
on  which  the  settlements  were  founded.  This  evidence  was 
rejected  by  the  court ;  and  that  rejection  constitutes  one  of  the 
causes  of  complaint  on  which  relief  is  now  sought  here. 

But  this  court  is  satisfied  that,  supposing  the  evidence  of 
these  journals  sufficient  to^prove  the  identity,  and  in  other  re- 
spects unexceptionable,  establishing  that  fact  would  not  have 
benefited  the  cause  ot  the  plaintiffs.  On  this  pdnt  there  is  an 
unavoidable  inference  to  be  drawn  firom  the  case  United  States 
V.  Nichols ;  for  in  that  case,  the  lien  of  a  settlement  of  prior 
date  in  favour  of  the  state,  was  sustained  against  a  subsequent 
mortgage  to  the  United  States ;  although,  as  the  case  shows, 
there  was  a  judgment  upon  the  same  cause  of  action  with 
the  settlement,  of  a  date  subeeqiient  to  the  mortgage  to  the  Uni- 
ted States,  and  obtained  upon  an  appeal  fix>m  the  settlement. 
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Mr  Dallas,  for  the  United  States^  argued,  that  this  appeal 
suspended  the  lien ;  but  no  one  seems  to  have  imagined  that 
the  judgment  superseded  or  absorbed  the  settlement  If  to 
this  be  added  what  was  asserted  by  defendants'  counsel,  and 
acquiesced  in  by  the  plaintiffs' ;  that  by  the  settled  law  of  Penn- 
sylvania, a  judgment  in  an  action  of  debt  upon  a  previous 
judgment,  does  not  destroy  the  lien  of  the  first  judgment,  it 
puts  this  question  at  rest 

In  approaching  the  acts  of  1806  and  1807,  we  are  then 
authorized  in  assuming,  that  at  the  time  they  were  passed 
the  state  held  unsatisfied  liens  upon  the  lands  of  John  Nichol- 
son to  a  large  amount,  under  the  two  settlements  of  1776, 
without  any  legal  means  of  raising  the  money  by  sale;  and 
also  judgments  to  a  great  amount,  which,  by  reason  of  the 
death  of  Nicholson,  and  the  want  of  a  personal  representative, 
they  were  equally  precluded  from  all  ordinary  means  of  having 
satisfied.  Thus  circumstanced,  the  legislature  passed  those 
acts,  the  professed  and  unaffected  and  only  object  of  which 
was  to  raise,  from  the  sale  of  John  Nicholson's  land,  money  suf- 
ficient to  satisfy  the  liens  of  the  state.  In  justice  to  the  moral 
as  well  as  legal  and  constitutional  character  of  those  laws,  it 
is  proper  to  give  an  outline  of  their  provisions. 

It  is  obvious  from  the  evidence  in  the  cause,  that  between 
the  date  of  the  settled  accounts  and  the  passing  of  those  acts, 
great  changes  had  taken  place  in  the  possession  and  property 
of  the  lands  of  John  Nicholson.  Whether  in  any  or  aU  the 
cases  of  such  change  of  property,  the  tracts  sold  became  dis- 
charged of  the  liens  of  the  state  or  not,  is  not  now  the  ques- 
tion: if  they  were,  the  holders  were  at  liberty  to  assert  their 
rights  against  the  state.  In  this  case  no  such  discharge  is  set 
up ;  the  tract  was  one  that  had  remained  the  property  of  Nichol- 
son. There  were  then  three  interests  to  be  regulated;  first, 
that  of  the  state ;  second,  that  of  the  persons  in  possession ;  and  . 
third,  that  of  the  heirs  of  Nicholson.  That  the  state  was  not 
unmindful  of  the  last,  is  distinctly  shown  by  the  ofifer  of  com- 
promise tendered  to  the  family  before  the  act  of  1806  was 
passed,  and  by  adopting  a  mode  of  sale  calculated  as  much  as 
possible  to  avoid  throwing  back  the  purchaser  upon  the  heirs 
for  damages,  where  sales  had  been  made  by  their  ancestor. 
Hence,  the  plan  of  the  act  of  1806  was  this:  first,  to  ascertain 
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all  the  lands  affected  by  the  lien  throughout  the  state;  then  to 
assess  each  rateably,  according  to  the  amount  of  the  debt,  in- 
stead of  selling  each  and  all  as  they  could  be  discovered;  at 
the  same  time  allowing  a  discretion  in  the  commissioners  to 
compromise  with  persons  claiming  an  interest  in  the  land%.and 
to  assign  over  an  interest  in  the  lien  proportionate  to  the  sum 
received  upon  such  compromise ;  of  course,  obviating,  so  far,  the 
necessity  of  a  resort  to  a  sale  or  to  litigation. 

.  Here  there  was  a  general  offer  to  all  persons  claiming  an  in- 
terest in  these  lands,  of  a  release  ftom  the  lien,  upon  paying  the 
sum  thus  assessed  rateably  and  according  to  value;  and  it  was 
only  when  the  offer  was  not  accepted,  or  where  no  one  claimed 
an  interest,  that  the  general  power  to  sell  came  into  exercise. 
Nor  was  it  then  to  be  exercised  until  after  a  report  made  to  the 
governor,  and  under  process  issuing  from  him :  ample  notice  was 
required  to  be  given  of  the  sale,  and  a  credit  not  exceeding  four 
years  allowed.  It  is  true,  that  by  the  terms  of  these  acts,  the 
power  of  selling  is  extended  to  ^^  any  body  of  lands,  late  the  pro- 
perty of  the  said  John  Nicholson  deceased,  which  are  subject  to 
the  lien  of  the  commofmedUhy  under  and  by  virtue  of  process  to  be 
issued  by  the  governor,  either  in  gross  or  by  separate  tracts,  as 
to  them,  or  a  majority  of  them,  may  appear  most  advisable;" 
but  there  vb  nothing  which  a,uthorize8  or  lequires  the  commiss- 
ioners to  sell  aU  the  lands  of  J.  Nicholson,  or  an  acre  more  than 
what  is  necessary  to  satisfy  the  liens:  and  so  the  words^  just 
recited,  import;  since,  after  raising  by  sale  enough  to  satisfy  the 
liens,  it  could  no  longer  be  predicated  of  any  of  those  lands 
that  ^^  they  are  subject  to  the  liens  of  the  commonwealth," 
in  the  language  of  the  section  which  gives  the  power  to  sell. 
And  it  is  true  also,  that  the  money  is  required  to  be  paid  by 
the  purchasers  into  the  treasury ;  but  this  is  obviously  a  measure 
solely  intended  to  secure  the  proceeds  from  again  falling  into 
dangerous  hands;  and  if  the  power  to  sell  be  limited  by  its  very 
nature  and  tei^oos,  to  the  raising  of  enough  to  satisfy  these  liens, 
on  what  ground  can  exception  be  taken  to  this  precaution? 
How  can  it  work  an  injury  to  heirs  or  creditors?  to  say  nothing 
of  a  reasonable  dependence  upon  the  justice  and  good  faith  of 
the  country  to  refund  any  surplus,  supposing  the  commissioners 
were  at  liberty  to  raise  a  mirplus  by  sale. 

Nor  can  any  reasonable  exception  be  taken  4x>  the  discretion- 
VoL.  VIL— 3  T 
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niy  power  given  to  sell  **  in  gross  or  by  sepuraie  tracts  ;^  vheo 
it  is  considered*  how  very  possible  it  was  that  sales  might  be 
effected  in  gross  when  they  could  not  be  made  in  detail. 
Speculators  might  not  be  induced  to  adventure  otherwise,  and 
the  separation  of  contiguous  tracts  might  often  destroy  or  dimin- 
ish the  value  of  each. 

After  presenting  this  expos6  of  the  design  and  operation  of 
these  laws,  we  shall  search  in  vain  in  the  constitution  of  the 
state  or  the  United  States,  or  even  in  the  principles  of  common 
right,  for  any  provision  or  principles  to  impugn  them:  and  on 
this  point  I  am  instructed  to  report  it  as  the  decision  of  this 
court,  that  the  words  used  in  the  constitution  of  Pennsyivisuiia, 
in  declaring  the  extent  of  the  powers  of  its  legislature,  are  suf- 
ficiently comprehensive  to  embrace  the  powers  exercised  over 
the  estate  of  Nicholson  in  the  two  acts  under  consideration, 
and  that  there  are  no  restrictions,  either  express  or  implied,  in 
that  constitution,  sufScient  to  control  and  limit  the  general 
terms  of  the  grant  of  legislative  power  to  the  bounds  which 
the  plaintiffs  would  prescribe  to  it. 

For  mj  self,  individually,  I  must  use  the  privilege  of  assign- 
ing the  reasons  which  claim  my  concurrence  in  that  opinion. 

The  objection  made  to  the  exercise  of  this  power  is,  that  it 
is  one  of  a  judicial  character,  and  could  not  exist  in  the  legis- 
lature of  a  country  having  a  constitution  which  distributes  the 
powers  of  government  into  legislative,  executive  and  judicial. 

I  will  not  pause  to  examine  the  question,  whether  the  sub- 
jection of  property  to  the  pajrment  of  judgments,  be  in  fact  a 
matter  appertaining  essentially  to  judicial  power ;  or  whether, 
after  deciding  that  the  debt  is  due,  the  judgment  action  does 
not  cease,  and  all  that  follows  is  the  exercise  of  legislative  or 
executive  power;  another  view  of  the  subject  will,  in  my 
opinion,  dispose  of  this  question. 

The  power  existing  in  every  body  politic  is  an  absolute  des- 
potism :  in  constituting  a  govermnent,  the  body  politic  distri- 
butes that  power  as  it  pleases,  and  in  the  quantity  it  j^ases^ 
and  imposes  what  checks  it  pleases  upon  its  public  functiona- 
ries. The  natural  distribution  and  the  necessary  distribution 
to  individual  security,  is  into  legislative,  executive  and  ju- 
dicial ;  but  it  is  obvious  that  every  community  may  make  a 
perfect  or  imperfect  separation  and  distribution  of  these  powers 
at  its  will.     It  has  pleased  Pennsylvania,  in  her  constitution. 
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to  make  what  most  jurists  would  pronounce  an  imperfect  sep^ 
aration  of  those  powers ;  she  has  not  thouf^ht  it  necessary  to 
make'  any  imperative  provision  for  incorporating  the  equity 
jurisdiction  in  its  full  latitude  into  her  jurisprudence :  and  the 
consequence  is,  as  it  ever  will  be,  that  so  far  as  her  common 
law  courts  are  incapable  of  assiuning  and  exercising  that 
branch  of  jurisdiction,  her  legislature  must  often  be  called  upon 
to  pass  laws  which  bear  a  close  affinity  to  decrees  in  equity. 
Of  that  character  are  the  acts  of  1806  and  1807  under  consid- 
eration. The  relations  in  which  the  state  and  John  Nichol- 
son's estate  stood  to  each  other,  presented  a  clear  case  for 
equitable  relief;  a  lien  on  the  one  hand,  and  property  to  satisfy 
it  on  the  other,  but  no  common  law  means  of  obtaining  a  sale. 
Thus  circumstanced,  is  there  any  thing  in  the  constitution  of 
Pennsylvania  to  prevent  the  passing  of  these  lawsl 

When  it  is  intimated  that  the  separation  of  the  primary  pow- 
ers of  government  is  incomplete  under  the  constitution  of 
Pennsylvania,  it  may  be  necessary  to  submit  a  few  observations 
explanatory  of  the  idea. 

It  is  true  that  the  separation  of  common  law  from  equity 
jurisdiction  is  peculiar  to  Great  Britain ;  no  other  of  the  states 
of  the  old  world  haying  adopted  it.  But  it  is  equally  true  that 
in  no  other  of  the  states  of  the  old  world  did  the  trial  by  jury 
constitute  a  part  of  their  jurisprudence,  and  every  practical 
lawyer  knows  that  to  give  jurisdiction  to  a  court  of  equity,  or 
tob  distinguish  a  case  of  equity  jurisdiction  from  one  of  common 
law  under  the  British  practice,,  the  averment  is  indispensable 
that  the  complainant  is  remediless  at  law.  When  it  is  said 
that  the  separation  of  common  law  from  equity  jurisdiction  is 
peculiar  to  Oreat  Britain;  it  must  only  be  understood,  that  it  is 
there  exercised  by  distinct  courts  and  under  distinct  forms. 
For,  as  an  essential  branch  or  exercise  of  judicial  power,  it  is 
aclmowledged  to  exist  every  where :  nor  Is  it  possible  for  any 
pne  acquainted  with  its  nature  and  character,  and  the  reme- 
dies it  affords  for  the  assertion  of  rights  or  the  punishment  of 
wrongs,  to  doubt  that  the  power  to  exercise  it,  and  the  means 
of  exercising  it,  must  exist  some  where ;  or  the  administration 
of  justice  will  be  embarrassed  if  not  incomplete.  To  adminis- 
ter it  through  the  ordinary  powers  of  a  common  law  court  is 
impracticable ;  and  hence,  wherever  there  exists  no  provision 
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in  the  jurisprudence  of  a  country  for  its  full  exercise ;  the  con- 
sequence must  ever  be,  that  after  the  4X>mmon  law  courts  have 
ingrafted  into  their  practice  as  much  as  can  be  there  assumed, 
the  legislature  is  compelled  to  exercise  the  rest ;  or  else  leave 
a  large  space  for  the  appropriate  field  of  judicial  action  unoc- 
cupied. 

A  specimen  of  this  will  be  found  in  the  early  legislation  of 
the  state  of  South  Carolina,  in  which,  before  the  establishment 
of  a  court  of  equity,  laws. are  frequently  found  authorizing  ad- 
ministrators or  others  to  sell  lands  for  the  pajmnent  of  debts^  and 
for  similar  purposes.  And  it  has  been  admitted  in  argument, 
that  similar  laws  are  of  frequent  occurrence  in  Pennsylvania. 
The  provisions  of  the  constitution  of  that  state  on  the  subject 
of  legislative  and  judicial  power,  are  as  follows.  Art.  1,  sect 
1 .  **  The  legislative  power  of  this  commonwealth  shall  be  vested 
in  a  general  assembly,  which  shall  consist  of  a  senate  and 
house  of  representatives.'' 

Art  4,  sect  1.  ^' The  judicial  power  of  the  commonwealth 
shall  be  vested  in  a  supreme  court,in  courts  of  oyer  and  terminer 
and  general  jail  delivery,  in  a  coivt  of  common  pleas,  orphan's 
court,  register's  court,  and  a  court  of  quarter  sessions  of  the 
peace  of  each  county,  in  justices  of  the  peace,  and  in  meh  other 
courts  as  the  legislature  may  from  time  to  time  establish." 

Art  4,  sect  6.  ^^  The  supreme  court  and  the  several  courts 
of  ^common  pleas,  shall,  besides  the  powers  heretofore  usually 
exercised  by  them,  have  the  powers  of  a  court  of  chancery  so 
fax  as  relates  to  the  perpetuating  of  testimony,  the  obtaining  of 
evidence  from  places  not  within  the  state,  and  the  care  of  the 
persons  and  estates  of  those  who  are  non  compos  mentis ;  and 
the  legislature  shall  vest  in  the  said  courts  such  other  powers 
to  grant  relief  in*  equity  as  shall  be  necessary^  and  may  from 
time  to  time  enlarge  or  diminish  those  powers,  or  vest  them  in 
such  other  courts  as  they  may  judge  proper  for  the  due  admin- 
istration of  justice." 

It  is  clear  from  these  quotations,  that  the  legislature  possess 
all  the  legislative  power  that  the  body  politic  could  confer,  ex- 
cept so  far  as  they  are  restricted  by  the  instrument  itself.  It 
is  equally  clear  that  the  constitution  recognizes  the  distinction 
between  common  law  and  equity  powers,  and  the  existence  of 
equity  powers  beyond  what  it  has  vested  in  the  supreme  court 
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But  what  provision  has  it  made  for  the  exercise  of  those  pow- 
ers 1  No  other  than  this,  that  the  legislature  shall  vest  in  the 
said  courts  such  other  powers  to  grant  relief  in  equity  as  shall 
be  found  necessary.  But  where  is  the  limitation  prescribed 
to  the  legislature  in  judging  of  the  necessity  of  vesting  such 
powers  t  They  have  not  thought  it  necessary  to  invest  their 
courts  with  such  powers :  and  if  the  reason  which  influenced 
them  in  judging  it  unnecessary  was,  that  they  held  themselves 
competent  to  afford  the  necessary  relief  by  the  exercise  of  legis- 
lative power ;  where  is  the  restriction  in  the  co^istitution  that 
controls  them  in  thus  extending  or  applying  the  powers  with 
which  they  hold  themselves  to  be  constitutionnJly  vested  1 
They  are  sought  in  vain. 

Again,  ^*  they  may  from  time  to  time  enlarge  or  diminish 
those  powers,  or  vest  them  in  such  other  courts  as  they  shall 
judge  proper^  for  the  due  administration  of  justice."  Now  they 
have,  by  the  first  section  of  the  same  article,  the  power  to  es- 
tablish what  courts  they  please ;  and  suppose  they  thought 
proper  to  have  vested  the  whole  equity  jurisdiction  not  specifi- 
cally disposed  of,  in  a  board  of  commissioners,  instead  of  vesting 
specific  powerp  in  such  a  board,  where  is  the  constitutional  pro- 
vision that  inhibits  such  an  act  of  legislation  1 

The  plaintiffs  contend  that  it  is  to  be  found  in  the  bill  of 
rights  of  that  state  or  in  the  constitution  of  the  United  States. 

Both  those  constitutions  conlAin'^  provision  against  the 
violation  of  contracts;  and  the  fhitiiifk^  counsel  insists  that 
there  were  three  contracts  in  existence  between  the  statB  of 
Pennsylvania  and  John  Nicholson,  two*  of  them  express,  and 
one  implied. 

The  first  express  contract  he  finds  in  the  acts  of  1782  and 
1785;  which,  in  giving  the  lien  upon  public  accounts,  declare 
that  they  shall  be  liens  "in  the  same  manner  as  if  judgment 
had  been  given  in  the  supreme  court."  This  he  construes  into 
a  contract  that  they  shall  be  enforced  in  the  same  manner  as 
such  a  judgment,  to  wit  by  judicial  process ;  and  then  finds 
the  violation  of  the  contract,  in  the  acts  which  provide  for  the 
raising  of  the  money  to  satisfy  those  liens  by  the  sale  of  the 
land,  through  this  board  of  commissioners.  But  a  single  ob- 
servation we  think  disposes  of  this  exception ;  which  is,  that 
the  lien  of  a  judgment,  of  a  mortgage,  or  any  other  lien,  is  a 
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yery  diflerent  idea  from  that  of  the  means  by  which  the  lien  is 
to  be  enforced ;  the  one  is  the  right,  the  other  is  the  remedy : 
the  one  constitutes  the  contract,  and  the  other  the  remedy  af- 
forded by  the  policy  of  the  country,  where  it  is  not  provided  by 
the  terms  of  the  contract,  for  enforcing  or  effecting  the  execu- 
tion of  iL  The  first  is  unchangeable,  without  a  violation  of 
right ;  the  other  may  be  subject  to  change  at  the  will  of  the 
government.  And,  it  may  be  further  observed  in  the  jvesent 
instance,  that  the  reference  to  a  judgment  in  the  supreme 
court,  is  clearly  descriptive  or  illustrative  of  the  meaning  of  the 
legislature,  with  reference  only  to  the  bindmg  efficacy  ^{  the  lien 
given  on  these  public  accounts. 

The  second  express  contract  is  found  by  the  plaintiff  in  the 
confession  of  judgment  on  the  21st  March  1797;  and  the  viola- 
tion of  this  also,  is  not  enforcing  it  by  judicial  process. 

This  is  obviously  an  attempt  to  give  the  character  of  a  con- 
tract to  that  which  is  nothing  more  than  an  obligation,  or  duty, 
or  necessity  imposed  by*the  laws  of  society.  The  confession 
of  a  judgment  does  indeed  create  a  contract;  but  it  is  only  on 
the  side  of  the  defendant,  who  thus  acknowledges  or  assumes 
upcn  himself  a  debt,- which  may  be  made  the  ground  of  an 
action.  *  But  on  the  side  of  the  plaintifl^  the  necessity  of  resort- 
ing to  certain  means  of  enforcing  that  judgment,  is  not  an  ob- 
ligation arising  out  of  contract,  but  one  imposed  upon  him  by 
the  laws  of  the  country. 

Again,  it  may  be  answered,  if  there  was  in  &ct  such  a  con- 
tract imputable  to  the  state,  the  performance  had  become  im- 
possible by  the  act  of  Grod,  and  of  the  party  himself,  by  his 
death;  and  by  that  confusion  of  his  affairs,  which  prevented 
every  one  from  assuming  the  character  of  his  personal  repre- 
sentative. 

We  proceed  to  the  third,  or  the  implied  contract ;'  that  which 
is  deduced  from  the  original  grant  of  the  land  to  John  Nichol- 
son. This  sale,  it  is  insisted,  is  inconsistent  with  that  contract 
of  grant ;  that  it  amounts  in  fact  to  a  resumption  of  the  land : 
and  in  connexion  with  tliis,  the  point  of  inconsistency  with  the 
reason  and  nature  of  things,  was  argued  and  commented  upon. 

The  answer  which  the  case  here  fumislies  we  think  is  this  : 
that  subjecting  the  lands  of  a  grantee  to  the  payment  of 
his  debts,  can  never  impair  or  contravene  the  rights  derived  to 
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him  under  hb  grant,  for  in  the  very  act,  the  full  effect  of  the 
transfer  of  interest  to  him  is  recognized  and  asserted  :  because 
it  is  hijs,  is  the  direct  and  only  reason  for  subjecting  it  to  his 
debts. 

But  it  is  asserted  that  in  this  case  the  community  sits  in 
judgment  in  its  own  cause,  when  it  affirms  the  debt  to  be  due 
for  which  the  land  is  subjected  to  sale,  and  then  subjects  the 
land  to  sale  to  satisfy  its  own  decision  thus  rendered. 

This  view  of  the  acts  of  the  state,  is  clearly  not  to  be  sus- 
tained by  a  reference  to  the  fisicts  of  the  case.  As  to  the  judg- 
ment of  1797,  that  is  unquestionably  a  judicial  act;  and  as  to 
the  settled  accounts,  the  lien  is  there  created  by  the  act  of  men 
who^  quoad  hoc,  were  acting  in  a  judicial  character;  and  their 
decision  being  subjected  to  an  appeal  to  the  ordinary,  or  rather 
the  highest  of  the  tribunals  of  the  country,  gives  to  those  set- 
tlements a  decided  judicial  character:  and  were  it  otherwise, 
how  else  are  the  interests  of  the  state  to  be  protected?  The 
body  politic  has  its  claims  upon  the  constituted  authorities,  as 
well  as  individuals ;  and  if  the  plaintiffs'  course  of  reasoning 
could  be  permitted  to  prevail,  it  would  then  follow,  that  pro- 
vision might  be  made  for  collecting  the  debts  of  every  one  else, 
but  those  of  the  state  must  go  unpaid,  whenever  legislative  aid 
became  necessary  to  both.  This  would  be  pushing  the  reason 
and  nature  of  things  beyond  the  limits  of  natural  justice. 

It  is  next  contended,  that  the  acts  of  1806  and  1807  are 
unconstitutional  and  void,  because  contrary  to  the  ninth  sec- 
tion of  the  Pennsylvania  bill  of  rights,  which  provides,  in  the 
words  of  magna  charta,  that  no  one  shlill  be  deprived  of  his 
property  but  by  the  laws  of  the  land. 

This  exception  has  already  been  disposed  of  by  the  view 
that  has  been  taken  of  the  nature  and  character  of  those  laws. 
It  has  been  shown  that  there  is  nothing  in  this  provision  either 
inconsistent  with  natural  justice  or  the  constitution  of  the 
state:  there  is  notliing  of  an  arbitrary  character  in  them. 

They  arc  also  charged  with  being  contrary  to  the  ninth 
article  of  the  amendments  of  the  constitution  of  the  United 
States,  and  the  sixth  section  of  the  Pennsylvania  l>ill  of  rights, 
s-ecuring  the  trial  by  jury. 

As  to  the  anicnduients  of  the  constitution  of  the  United 
States,  they  must  be  put  out  of  the  case;  shicc  it  is  now  settled 
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that  those  amendments  do  not  extend  to  the  states:  and  this 
observation  disposes  of  the  next  exception,  which  relies  on  the 
seventh  article  of  those  amendments.   ^As  to  the  sixth  section 
of  the  Pennsylvania  bill  of  rights,  we  can  see  nothing  in  these 
laws  on  which  to  fasten  the  imputation  ol^a  violation  of  the 
right  of  trial  by  jury;  since,  in  creating  the  lien  attached  to 
the  settled  accounts,  the  right  of  an  appeal  to  a  jury  is  secured 
to  the  debtoi':  and  as  to  the  inquest  given  under  the  execution 
law,  with  a  view  to  ascertaining  if  the  rents  and  profits  can 
discharge  the  debt  in  a  limited  time,  as  a  prelude  to  the  right 
of  selling ;  we  are  well  satisfied  that  there  is  no  more  reason 
for  extending  the  provision  of  the  amendment  to  that  inquest, 
than  there  would  be  to  the  inquest  of  a  coroner,  or  any  other 
mere  inquest  of  office.    The  word  trial,  used  in  the  sixth  sec- 
tion, clearly  points  to  a  diiferent  object;  and  the  distinction 
between  trial  by  jury  and  inquest  of  office,  is  so  familiar  to 
every  mind,  as  to  leave  no  suJBBcient  ground  for  extending  to 
the  latter  that  inviolability  which  could  have  been  intended 
only  for  the  former.     The  one  appertains  to  a  mere  remedy  for 
the  recovery  of  inoney,  which  may  be  altered  at  any  time  with- 
out any  danger  to  private  security;  the  other  is  justly  regarded 
in  every  state  in  the  union,  as  among  the  most  inestimable 
privileges  of  a  freeman. 

The  two  remaining  grounds  urged  for  impugning  the  con- 
stitutionality of  these  laws,  have  been  disposed  of  by  obeerva^ 
tions  aheady  made. 

It  only  remains  to  consider  the  point  made  upon  the  rejection 
of  certain  evidence  proposed  tobe  introduced ;  theobject  of  which 
was  to  invalidate  the  settled  accounts,  by  showing  that,  in  fact, 
the  accounts  between  the  state  and  Nicholson  never  were  set- 
tled, that  is,  finally  and  conclusively  settled.  Here  again, 
as  was  remarked  of  the  evidence  already  considered,  admit- 
ting the  fact  proposed  to  be  proved,  what  could  it  avail  the 
party  in  this  suit?  As  far  as  the  accounts  were  settled  and 
certified,  the  law  gave  the  lien  for  the  amount  certified;  and 
why  should  that  benefit  be  defeiTed  until  the  last  possible  shil- 
ling in  dispute  should  be  finally  passed  upon;  delayed  perhaps 
until  lost,  or  until  the  debtor  could  no  longer  parry  the  decision; 
and  tiuis  give  a  preference  to  others  at  his  will  1 

If,  then,  die  fact  intended  to  be  established  by  the  evidence 
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coald  not  have  availed  the  plaintiffii,  the  court  could  have 
committed  no  error  in  rejecting  it,  whatever  may  have  been 
the  reasons  given  for  the  rejectioiL 

We  are  of  opinion  that  there  is  no  error  in  the  judgment 
below,  and  it  will  accordingly  be  affirmed,  with  costs. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord  from  the  circuit  court  of  the  United  States  for  the  district 
of  Pennsylvania,  and  was  argued  by  counsel :  on  consideration 
whereof  it  is  ordered  and  adjudged  by  this  Qourt,  that  the 
judgment  of  the  said  circuit  court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  costs. 


Vol.  VIL— S  U 


554  SUPREME  COURT. 


GEORGE  Morris  and  David  Gwtnne,  plaintiffs  in  error 
v.  The  Lessee  of  Josiah  Harmer's  Heirs. 

Ejectment  for  a  lot  of  ground  in  the  city  of  Cincinnnti. 

A  qucftion  u  to  the  admission  of  evidence  of  the  dedantion  of  a  deceased 
person,  as  to  boundary. 

Historical  facts  of  general  and  public  notorie^  may  be  prored  by  reputa- 
tion, and  that  reputation  may  be  established  by  historical  works,  of  known 
character  and  accuracy.  But  evidence  of  this  sort  is  confined  in  a  great 
measure  to  ancient  facts  which  do  not  pre-siippose  better  evidence  in 
existence;  and  where,  from  the  nature  of  the  transaction,  or  the  remote- 
ness of  the  period,  or  the  public  and  general  reception  of  the  &cts,  a  just 
foundation  is  laid  for  general  confidence. 

The  work  of  a  liring  author  who  is  within  the  reach  of  the  process  of  the 
court,  can  hardly  be  deemed  of  this  nature.  He  may  be  called  aa  a 
witness;  he  may  be  examined  as  to  the  sources  and  accuracy  of  his  in- 
formation; and  especially  if  the  fucti  which  he  relates  are  of  a  recent  date» 
and  may  be  fairly  presumed  to  be  within  the  knowledge  of  many  living 
persons,  from  whom  he  has  derived  his  materiab;  there  would  seem  to  be 
cogent  reasons  to  say  that  his  book  vras  not,  under  such  circumstances, 
the  best  evidence  within  the  reach  of  the  parties. 

Special  circumstances,  which  were  considex«d  as  exempting  the  evidence 
contained  in  a  book,  called  the  *'  Picture  of  Cincinnati,'*  of  the  date  of 
the  survey  of  the  city  and  laying  out  lots  in  part  of  the  same,  from  the 
common  rule,  which  justified  its  admisaon. 

The  plat  of  the  lots  in  the  city  of  Cincinnati,  which  had  been  recorded,  and 
on  which  the  streets  and  alleys  in  the  same  were  designated,  and  which 
had  been  generally  recognized  and  used  in  the  surveys  of  the  lots  laid 
down  in  the  same*  was  properly  admitted  in  evidence. 

The  legal  title  to  lands  in  Ohio  can  only  be  passed  by  a  proper  conveyance 
by  deed,  according  to  the  laws  of  that  state. 

IN  error  to  the  circuit  court  of  the  United  States  for  tlie  dis- 
trict of  Ohio. 

This  was  an  action  of  ejectment  prosecuted  by  Eliza  Har- 
mer,  Josiah  Harmer  and  William  Harmer,  children  and  heirs 
at  law  of  Josiah  Harmer,  deceased,  against  Greorge  Morris  and 
David  Owynne,  to  recover  possession  of  a  part  of  a  town  lot  in 
the  city  of  Cincinnati. 

On  the  trial  of  the  cause,  the  defendants  excepted  to  the  ad- 
mission of  certain  evidence,  and  to  the  instructions  given  by  the 
court  to  the  jury  upon  matters  of  law. 
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To  reverse  the  judgment  in  favour  of  the  plaintiffs,  they  pro- 
secuted this  writ  of  error. 

The  case  was  was  argued  by  Mr  Ewing,  for  the  plaintiffs  in 
error ;  and  by  Mr  Caswell,  for  the  defendants. 

The  facts  of  the  case,  and  the  questions  of  law  which  were 
presented  for  decision,  are  fully  stated  in  the  opinion  of  the 
court, 

Mr  Justice  Stort  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  revise  the  judgment  of  the  circuit 
court  for  the  district  of  Ohio,  rendered  against  the  plaintifb  in 
error,  who  were  the  original  defendants  in  an  action  of  eject- 
ment, commenced  in  that  court  in  1828. 

The  original  suit  is  for  a  lot  of  land  situate  in  Cincinnati. 
The  original  plaintiffs  are  the  heirs  of  Gen.  Josiah  Harmer ; 
and  claim  title  to  the  premises  under  a  deed  executed  by  John 
Cleves  Symmes,  then  proprietor  of  the  lands,  including  die 
whole  city,  on  the  6th  of  May  1791,  acknowledged  on  the 
28th  of  November  1804,  and  recorded  on  the  30th  of  the  same 
month.  The  boundaries  stated  in  the  deed  are  as  follows : 
<<  on  the  south  on  the  front  or  river  street,  lying  directly  in 
front  of  fort  Washington,  being  twelve  rods  wide  on  the  street, 
including  two  lots,  and  extending  northerly  from  the  said 
front  street  twenty  rods  to  the  south  side  of  the  second  street 
from  the  Ohio,  and  adjoining  the  said  second  street  twelve 
rods  from  east  to  west ;  and  on  the  east  bounded  by  the  lands 
of  his  excellency  governor  St  Clair."  These  lots  were  without 
the  origfinal  bounds  of  the  city.  At  the  time  when  this  deed 
was  executed,  Symmes  had  not  procured  a  legal  title  thereto 
under  his  contiact  with  the  United  States  for  his  purchase; 
but  he  subsequently  obtained  it  in  1794. 

The  defendants,  at  the  tiial,  set  up  title  to  the  premises  de- 
riyed  under  one  Ethan  Stone,  who  purchased  the  lands  men- 
tiixied  in  the  deed  from  Symmes  to  Harnicr,  at  a  sheriff's  sale, 
oa  01) -execution  by  one  Lamma  against  Symmes,  and  as  his 
property,  in  March  1.803. 

At  the  trial  there  was  a  good  deal  of  evidence  as  to  the  loca- 
tion and  boundaries  of  the  lots  conveyed  by  the  deed  of  Symmes 
to  Harmer,  and  comprehending  the  premises ;  n.nd.this  consti- 
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tuted  one  of  the  points  in  controversy.    The  defendants  fdso, 
to  rebut  the  plaintifb*  title,  gave  in  evidence  the  record  of  the 
proceedings  in  a  suit  in  chancery,  prosecuted  by  Harmer  against 
Stone  in  the  supreme  court  of  Ohio  in  1811;  the  object  of 
which  was  to  procure  a  decree  against  Stcme  for  a  release  and 
surrender  of  his  title  to  these  lots,  under  the  sheriff's  sale ;  upon 
the  ground  expressly  stated  in  the  bill,  that  the  deed  of  con^* 
veyance  fropi  Symmes  to  Harmer,  in  1791  (the  former  having 
then  acquired  no  legal  title),  conveyed  only  an  equitable  title 
to  Harmer,  and  that  Stone  had  ftdl  notice  thereof  at  the  time 
of  his  purchase  under  the  sheriff's  sale.    Pending  the  proceed- 
ings, Harmer  died,  and  the  suit  was  revived  in  behalf  of  the 
widow  and  heirs  of  Harmer ;  all  of  whom,  except  one,  were 
then  under  age,  and  prosecuted  their  suit  by  their  mother  as 
their  next  friend.    Afterwards,  in  1817,  a  decree  was  made  in 
ftivour  of  the  plaintiffs,  directing  Stone  to  release  all  his  title 
to  the  land  according  to  the  boundaries  contained  in  the  deed 
from  Symmes  to  Harmer ;  and  to  yield  up  the  possession  ac- 
cordingly.   The  heirs  of  Harmer  did  not  all  arrive  at  age  imtil 
18t5.     After  the  rendition  of  this  decree,  one  George  W.  Jones 
was  employed  by  Mrs  Hau'mer  to  procure  a  release  from  Stone 
pursuant  to  the  decree.     He  testified  that  he  came  to  Cincin- 
nati in  1821.    That  before  leaving  the  city  of  Philadelphia, 
Mrs  Harmer  requested  him  to  take  the  agency  of  their  claim 
in  Cincinnati,  then  in  the  hands  of  Jesse  Hunt,  and  to  receive 
a  conveyance  from  Stone  of  the  lands  decreed  to  the  heirs  of 
Harmer,  and  take  possession  of  the  same.    That,  at  that  time, 
all  the  heirs  except  one  were  minors,  and  with  her  who  was 
of  full  age,  he  had  no  conversation  respecting  the  matter ;  nor 
had  he  any  written  authority  to  act  as  agent  for  any  of  them. 
That  after  his  arrival  at  Cincinnati  he  applied  to  Stone  for  a 
conveyance  ;  and  after  some  difficulty  and  delay,  he  got  him 
to  go  upon  the  ground  in  company  with  Mr  Este,  the  attorney 
at  law  for  Harmer's  heirs,  and  Mr  Grest,  a  surveyor,  and  the 
land  was  set  off  by  Stone,  as  he  (Stone)  claimed  was  correct. 
The  surveyor  handed  him  a  plan  of  survey ;  and  Stone  exe- 
cuted a  release  of  the  same  to  Harmer's  heirs.    That  the  wit- 
ness knew  nothing  of  the  situation  of  the  town,  or  the  true 
locality  of  the  lots.     He  had  no  agency  in,  nor  did  he  ever 
know  of  the  additional  description  of  the  four  town  lots  as  men- 
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tioncNl  in  the  deed  of  release  mode  by  Stone ;  nor  did  he  know 
that  jt  conveyed  other  or  different  ground  than  was  described 
in  the  deed  made  by  Symmes  to  Harmer. 

It  was  also  (Nroved  on  the  part  of  tlie  plaintifis,  that  in  18S4 
an  execution  was  issued  against  Stone,  ajid  le\ied  upon  a  tri- 
angular piece  of  ground  at  the  junction  of  Ludlow  and  Front 
streets  (part  of  the  premises  included  in  the  deed  of  release  of 
Stone,  and  contended  to  be  not  included  in  the  deed  of  Symmes 
to  Harmer),  as  Stone's  property,  and  bought  at  the  sheriff's 
sale,  in  February  1825,  by  one  Timothy  Kirby,  who  afterwards, 
in  June  1827,  conveyed  the  same  to  Jones ;  and  Stone  after- 
wards, in  August  of  the  same  year,  upon  a  representation  that 
it  was  bought  by  Joneer  for  Harmer's  heirs,  to  quiet  their  title, 
executed  a  release  thereof  to  Kirby. 

It  was  also  proved  that  Harmei's  heirs  have  always  been  in 
the  undisturbed  possession  of  the  land  released  by  Stone  to 
them,  under  the  decree..  That  about  the  year  1821  or  182S» 
Joeiah  Harmer,  one  of  the  heirs,  then  a  minor,  but  who  came 
of  age  in  1823,  came  to  Cincinnieiti ;  and  wisliing  to  erect  a 
house  on  the  comer  of  the  triangular  piece  of  ground  above 
referred  to,  contracted  for  the  building  of  the  same,  which  was 
erected  thereon,  and  has  ever  since  been  in  the  possession  and 
occupancy  of  persons  holding  under  Harmer's  heii's,  and  pay- 
ing rent  to  them. 

This  statement  of  fiicts  is  necessary  to  understand  the  in- 
structions prayed  of  the  court,  which  will  hereafter  come  under 
consideration.  Before  proceeding  to  consider  them,  it  will  be 
proper  to  dispose  of  some  minor  exceptions  taken  to  certaio 
evidence,  which  was  admitted  at  the  trial. 

It  has  been  already  stated,  that  one  of  the  points  of  contro- 
versy at  the  trial  was  as  tb  the  true  location  and  boundary  of 
the  lots  conveyed  by  Symmes  to  Harmer.  One  Thomas  Hen- 
derscm,  a  witness,  among  other  things,  testified  that  **  he  had 
beard  a  number  of  the  old  citizens  of  Cincinnati,  now  dead, 
speak  of  the  situation  of  the  lots  sold  by  Symmes  to  Harmer ; 
and  named -particularly  Joel  Williams,  one  of  the  old  proprie- 
tors of  the  other  part  of  the  town,  and  David  Zeigler,  who,  he 
said,  was  the  reputed  agent  of  Cren.  Harmer ;  and  in  the  con- 
versation qpoken  of,  warmly  censured  Ethan  Stone  for  attempt- 
ing to  take  from  Harmer  his  property."    The  defendants  oh-. 
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jected  to  the  admission:  of  Zeigler's  declaration,  as  to  the  loeaHon 
of  said  lots;  which  objection  was  ovemiled  by  the  court,  and 
the  statement  of  said  Zeigler,  as  testified  by  said  witness,  was 
admitted  in  evidence  to  the  jury.  The  defendants  excepted 
to  the  admission  of  this  evidence. 

It  is  observable  that  the  exception  is  not  general  to  the  de- 
clarations of  Zeigler,  but  only  to  that  which  respected  the 
location  of  the  lots.  Nor  does  it  appear  that  any  declaration 
of  Zeigler  was  given  in  evidence,  except  what  is  above  stated. 
Now,  if  Zeigler  made  no  other  declaration,  or  the  plaintiflb 
waived  giving  any  other  declaration  in  evidence,  notwithpiand- 
ing  the  court  ruled  it  to  be  admissible,  it  is  difScult  to  perceive 
how  this  exception  can  be  maintained,  .or  how  the  defendants 
have  been  prejudiced.  As  far  as  Zeigler's  declaration  is  in 
evidence,  it  is  merely  introductory,  that  he  spoke  *'  of  the  situa- 
tion of  the  lots;"  and  it  no  where  appears  that  any  further  de- 
claration, except  in  this  general  way,  was  in  evidence.  Such 
a  statement,  so  utterly  inconsequential,  cannot  form  any  proper 
matter  of  exception.  It  proves  nothing ;  and  can  be  considered 
in  no  other  light  than  as  the  introductory  language  of  the  wit- 
ness himself. 

The  plaintiff  then  offered  to  read  from  Dr  Drake's  work, 
called  a  picture  of  Cincinnati,  the  date  of  the  surveying  and 
laying  out  lots  in  that  part  of  Cincinnati  which  lies  east  of  the 
garrison  reservation.  To  the  admission  of  this  book  in  evidence, 
the  defendants  objected ;  the  author  being  (as  was  agreed) 
alive,  and  his  deposition,  as  to  other  matters,  taken  in  the 
cause.  The  court  overruled  the  objection,  and  admitted  the 
evidence  to  go  to  the  jury.  To  this  decision,  also,  the  defend- 
ants excepted. 

If  this  exception  were  to  be  considered  solely  upon  the 
general  principles  of  the  law.of  evidence,  we  should  think  that 
it  was  well  taken.  All  evidence  of  this  sort  must  be  considered 
as  mere  hearsay;  and  certainly,  as  hearsay,  it  is  of  no  very 
satisfactory  character.  Historical  facts,  of  general  and  public 
notoriety,  may  indeed  be  proved  by  reputation;  and  that  repu- 
tation may  be  established  by  historical  works  of  known  cha- 
racter and  accuracy.  But  evidence  of  this  sort  is  confined  in  a 
great  measure  to  ancient  facts,  which  do  not  presujqpoee  better 
evidence  ip  existence ;  and  where,  from  the  nature  of  the  trans- 
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actioDfly  or  the  remoteness  of  the  period,  or  the  public  and 
general  reception  of  the  facts,  a  just  foundation  is  laid  for  gene- 
ral confidence.  See  1  Starkie's  Evid.  pL  1,  sect,  40  to  44,  p. 
60  to  64;  1  Starkie's  Evid.  pL  2,  sect.  65,  p.  180,  181.  But 
the  work  of  a  living  author,  who  is  within  the  reach  of  process 
of  the  court,  can  hardly  be  deemed  of  this  nature.  He  may 
be  called  as  a  witness.  He  may  be  examined  as  to  the  sources 
and  accuracy  of  his  information ;  and  especially  if  the  facts 
which  he  relates  are  of  a  recent  date,  and  may  be  fidrly  pre- 
sumed to  be  within  the  knowledge  of  many  living  persons,  from 
whom  he  has  derived  his  materials;  there  would  seem  to  be 
cogent  reasons  to  say,  that  his  book  was  not,' under  such  cir- 
cumstances,, the  best  evidence  within  the  reach  of  the  parties. 
But  we  think  there  are  special  circumstances  in  this  case 
which  exempt  the  evidence  horn  the  common  rule,  and  justify 
its  admission.  Doctor  Drake  had  been  already  used  by  the 
defendants  as  a  witness  in  the  cause,  on  the  point  as  to  loca- 
tion and  boundary  of  the  lots.  He  stated,  among  other  things, 
that  he  was  present  when  Joseph  Gest,  the  city  surveyor,  made 
a  survey  of  the  foundation  of  old  fort  Washington,  a  plat  and 
description  of  which,  by  Grest,  was  then  before  him,  and  was 
in  the  case :  and  after  stating  his  belief  of  its  accuracy,  and  his 
reasons  for  so  believing,  he  added,  *^  finally,  in  preparing  a  plat 
of  the  town  for  the  picture  of  Cincinnati  in  1814, 1  took  great 
pains  to  lay  down  the  site  of  the  fort  correctly,  and  I  find  that 
the  plat  made  by  Mr  Grest  conesponds  almost  'sxactly  with  if 
And  in  answer  to  a  further  question  of  the  defendants,  what 
would  be  the  location  of  four  lots,  the  calls  for  which  were 
directly  in  front  of  fort  Washington;  he  stated,  **  they  must  all 
lie  between  Ludlow  street  and  Broadway,  that  is,,  west  of  Lud- 
low street.''  Now,  these ''answers,  which  were  brought  out 
upon  the  defendants'  own  inquiries  of  their  own  witness,  seem 
to  us  to  justify  the  admission  of  the  book  of  Doctor  Drake,  for 
the  purpose  of  explaining,  qualifying,  or  controlling  his  evi- 
dence. The  remarks  of  Dr  Drake  in  his  book,  as  to  the  date 
of  the  surveying  and  laying  out  lots  in  that  part  of  Cincinnati 
which  lies  east  of  the  garrison  reservation,  (and  which  was 
comprehended  in  the  scope  of  his  testimony,)  might  have  been 
important  for  this  purpose:  and  at  all  events,  the  plaintiffs 
might  properly  refer  to  this  book  to  show  staiements^  which 
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might  affect  the  results  of  his  testimony.  In  this  view  we 
think  the  evidence  was  admissible ;  and  its  bearing  in  any  other 
view  is  not  shown  to  have  been  in  the  slightest  degree  material 
to  the  cause. 

The  defendants  subsequently  offered  in  evidence  a  map  con- 
tained in  the  same  book,  it  being  a  plan  of  the  town  of  Cin- 
cinnati, exhibiting  the  same  plan  of  the  town  as  that  offered 
by  the  plaintiffs,  except  that  the  four  first  lots  were  not  num- 
bered. The  plaintiffs  then  produced  another  plat  marked  No. 
8,  and  again  called  Henderson,  who  testified  that  he  saw  the 
plat  for  the  first  time  in  1809,  while  the  depositions  in  per- 
petuum  used  in  this  cause  were  taking.  That  the  said  plat 
was  shown  to  him  by  John  C.  Symmes,  in  the  presence  of 
Daniel  Symmes.  That  the  writing  thereon,  and  the  lines,  but 
not  the  numbers,  were  then  put  upon  it  in  the  hand  writing  of 
J.  C.  Symmes.  That  in  181 1  the  said  plat  was  again  shown 
to  him,  at  which  time  the  figures  numbering  the  lots  were 
upon  it,  and  he  recognized  these  figures  as  being  in  the  han4 
writing  of  Daniel  Symmes.  That  he,  then,  at  the  request  of 
the  proprietors  and  several  of  the  old  citizens  of  the  town, 
copied  the  plat,  protracting  it  on  a  larger  scale,  and  placed  his 
copy  on  the  records  of  the  county;  and  that  the  same  has 
since  governed  him,  and  all  other  surveyors,  as  far  as  he  has 
known,  in  surveys  made  in  that  part  of  the  town,  now  city  of 
Cincinnati.  That  this  plan  was  recorded  for  the  purpose  of 
preserving  the  original  plan  of  that  part  of  the  town  which 
was  laid  out  by  J.  C.  Symmes;  and  the  inhabitants  of  Cincin- 
nati have  since  recognized  it  as  the  true  plan  of  the  said  part 
of  the  town,  except  Ethan  Stone^  then  in  possession  of  the  block 
in  which  the  land  in  controversy  is  situated,  who  denied  its 
correctness.  That  this  was  the  only  plan  of  that  part  of  the 
city  known  and  recognized  by  the  citizens  of  Cincinnati ;  that 
the  size  and  number  of  the  streets  and  alleys  were  determined 
with  reference  to  that  plan ;  that  all  the  surveys  of  the  lots, 
streets  and  alleys  in  that  part  of  the  city  were  made  with  lefer- 
ence  to  that  plan,  so  far  as  he  knows;  that  he  never  knew  of 
any  olhei*  plan ;  and  no  other  was  ever  adopted  as  the  plan  of 
the  upper  pari  of  the  town.  The  plaintiils  thereupon  offered 
the  said  plat  in  evidence  to  the  jury,  for  the  purpose  of  show- 
ing the  original  plan  of  that  part  of  the  city.     The  defendants 


JANUARY  TERM  1833.  661 

[Hoim  T.  The  Le«ee  of  Humer't  Heirs.] 

objected  to  its  admission.  The  court  overruled  the  objection, 
and  admitted  the  plat  in  evidence ;  directing  the  jury  to  disre- 
gard any  thing  written  on  it  by  J.  C.  Symmes.  An  exception 
was  taken  to  this  decision  of  the  court,  and  the  question  now 
is  upon  its  correctness. 

We  are  of  opinion  that  the  pLai^  upon  this  evidence,  was 
rightly  admitted.  It  is  to  be  considered,  that  J.  C.  Symmes 
was  the  original  proprietor  of  the  whole  city  when  it  was  laid 
out ;  and  that  the  plat  was  in  his  possession,  and  held  out  by 
him  as  the  original  plat.  It  was  traced  back  to  that  possession 
more  than  twenty-two  years  before  the  trial ;  and  was  the 
oldest  and  only  original  plat  known  to  be  in  existence.  It 
was  a  publicly  recognized  plat  by  which  the  corporate  authori- 
ties and  citizens  ascertained,  and  regulated  their  surveys, 
lots,  streets,  and  alleys.  And  having  been  so  long  atid  so 
publicly  recognized,  it  was  the  highest  species  of  evidence  of 
reputation  as  to  the  location  and  boundaries  of  the  lots,  streets, 
and  alleys ;  and  not  the  less  so  because  it  was  contested  by 
a  single  individual,  whose  interests  might  be  affected  by  it  It 
was  not  conclusive  upon  his  rights,  but  it  was  admissive  as  the 
best  proof  then  known  to  the  plaintiib  of  the  general  laying 
out  and  boundaries  of  the  lots  and  streets  of  the  city,  recog* 
nized  by  the  original  proprietor,  and  those  who  had  succeeded 
to  his  rights,  as  well  as  by  the  public.  But  if  this  were  even 
doubtful  (which  we  do  not  admit),  it  would  still  be  admissible ; 
since  it  is  not  even  pretended,  that  it  differed  in  any  material 
circumstance  from  other  plats  then  laid  before  the  jury  by 
both  parties,  except  as  to  the  figures  numbering  the  lots ;  and 
these  the  court  directed  to  be  disregarded.  The  question, 
therefore,  made  at  the  bar  as  to  the  admission  of  hearsay,  post 
litem  motam,  does  not  arise,  and  may  well  be  left  for  decision, 
until  it  constitutes  the  very  point  for  judgment.  It  has,  in- 
deed, been  suggested  at  the  bar,  that  Symmes  produced  the 
plat  after  Stone  had  obtained  his  title  to  the  premises,  and 
therefore  had  an  interest  to  maintain  the  title  of  Harmer,  in 
order  to  escape  from  his  warranty  to  the  latter  under  his  deed 
of  1791.  But  no  such  interest  could  exist ;  for  whatever  was 
the  true  location  of  the  lots  conveyed  by  that  deed,  Symmes 
undoubtedly  had  the  title  at  the  time :  and  Stone,  not  being  a 
isecpnd  purchaser  by  deed  from  Symmes,  but  a  mere  purchaser 
Vol.  VII.— S  V 
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at  a  sheriff's  sale  on  execution,  could  take  only  such  title  as 
8]rmmes  then  possessed  in  the  premises.  And  the  not  record- 
ing of  the  deed  to  Harmer  until  after  Stone's  purchase,  will  not 
affect  Harmer's  title  (it  being  clearly  good  between  the  parties), 
as  it  might  have  done  if  Stone  had  been  a  subsequent  purcha- 
ser from  Symmes  by  deed,  without  notice.  The  plat,  then, 
came  from  Symmes's  possession  at  a  time  when  he  had  not 
even  a  semblance  of  interest  in  the  controversy. 

We  now  come  to  that  which  constitutes  the  main  hinge  of 
the  present  suit,  and  by  which  its  ultimate  merits  are  to  be  de- 
cided ;  and  that  is,  the  instructions  given  and  refused  by  the 
court. 

The  first  instruction  was  prayed  for  by  the  plaintiflb,  and  is 
as  follows.  ^^  The  counsel  for  the  plaintifb  move  the  court  to 
instruct  the  jury  that  inasmuch  as  they  claim  title  to  the 
premises  in  dispute  under  the  deed  fann  Symmes  to  Harmer, 
and  not  under  the  deed  of  release  made  by  Stone,  they  cannot 
be  divested  of  their  title  to  the  lots  which  that  deed  conveyed 
to  Harmer,  by  the  possession  of  these  premises  for  the  period  of 
five  or  six  years,  which  they  supposed  to  be  a  part  of  these 
lots,  though  embraced  in  the  deed  of  release,  but  not  in  the 
decree ;"  which  instruction  the  court  accordingly  gave.  It 
does  not  appear  upon  the  record,  that  this  instruction  so  given 
was  in  express  terms  excepted  to  by  the  defendants ;  the  ex- 
ception being  stated  in  the  following  terms,  after  the  instruc- 
tions asked  by  the  defendants.  *^  The  court  charged  the  jury 
as  requested  by  the  defendants  upon  the  first  instruction  asked 
by  them;  but  refuse  the  residue  of  the  instructions  in  manner 
and  form  as  the  some  were  prayed  for ;  to  which  seoeral  opMam 
of  the  court  in  delwering  thdr  charge  as  aforesaid^  the  defendant 
exeeptf  fyc.^  But  we  think,  that  the  fair  import  of  these  last 
words  embraces  the  instruction  asked  by  the  plaintifii;  for 
that  was  an  opinion  delivered  by  the  court  in  its  charge  to  the 

jury- 
That  the  deed  of  Symmes  to  Harmer,  in  1791,  passed  a 

legal  title  to  Harmer,  which  became  consupunated  in  the  lat- 
ter when  Symmes  obtained  his  patent  from  the  United  States 
in  1794,  is  not  controverted.  The  question  is,  whether  the 
subsequent  proceedings  under  the  bill  in  equity,  in  which  that 
title  is  asserted  to  be  equitable,  and  the  release  given  by  Stone 
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under  that  decree,  and  the  subeequent  posBession  of  t]ie  heirs 
of  Ilarmer  of  tl>e4ands  so  released,  do,  under  the  circumstances, 
estop  them  from  setUng  up  their  legal  title  against  the  defend- 
ants.   We  are  of  opinion  that  they  do  noL 

It  is  very  clear  that  Mrs  Harmer  could  not,  as  prochein  ami, 
during  the  minority  of  the  heirs,  authorize  any  release  to  be 
taken,  which  did  not  conform  to  the  decree,  so  as  to  make  it 
binding  upon  them.  In  point  of  fact,  if  the  evidence  is  to  be 
believed,  the  agent  never  intended  to  take  any  release  which 
did  not  conform  to  the  decree;  and  he  received  it  upon  Stone's 
representation  that  it  did  so  conform.  And  it  no  where  appears 
from  (he  evidence,  that  the  heirs  had  any  knowledge  of  their 
rights,  and  of  the  mistake  in  the  release,  until  the  present  suit 
was  brought.  Unless  the  heirs  had  full  knowledge  of  their 
rights,  and  of  the  mistake  in  the  release ;  and  with  that  know- 
ledge held  possession  of  the  premises  in  the  release  after  they 
arrived  of  age ;  they  could  not  be  deemed  to  have  confirmed  the 
transaction,  or  to  have  accepted  the  release  as  full  satisfaction 
and  performance  of  the  decree. 

We  give  no  opinion  what  under  such  circumstances  would 
have  been  the  effect  of  such  acquiescence  or  confirmation  upon 
the  rights  of  (he  plaintiffs  derived  from  the  decree  ;  or  whether 
afterwards*  they  would  be  permitted  to  repudiate  the  wliole 
transacUon,  and  compel  a  new  execution  of  tlie  decree.  Here, 
the  title,  set  up  by  the  plaintiffs,  is  not  derived  from  or  under 
th6  decree  or  release  ;  but  is  a  legal  title  paramount  to  both. 
Are  the  plainlifls  then  estopped  in  law  to  set  up  that  title  1 
We  think  not.  The  bill  in  equity  does  not  estop  them ;  for 
that  bill  stated  the  derivation  of  title  correctly ;  and  the  decree 
conforms  to  it  Neither  the  title  set  up  in  the  bill,  nor  the  de- 
cree, asserts  any  claim  repugnant  to  the  present  claim.  The 
decree  requires  Stone  to  convey  the  very  land  in  controversy. 
The  only  difiSculty  is,  that  the  bill  avers  the  title  of  the  plain- 
tiffs to  be  an  equitable  instead  of  a  legal  title.  But  as  all  the 
facts  are  stated  truly  in  the  bill,  it  is  nothing  more  than  a 
mistake  of  law.  If  the  defendants  could  rely  upon  that  I)ill 
and  decree  as  an  estoppel,  it  must  be  because  the  facts  therein 
stated  are  repugnant  to  the  present'  title  asserted  by  them. 
But  such  ii  not  the  posture  of  the  case. 

The  plaintiffs  theh^  having  a  legal  title  to  the  premises^ 
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which  tliey  have  never  parted  with  by  a  proper  conveyance^ 
they  are  entitled  to  the  instruction  prayed  for ;  unless  their 
possession  of  the  land  under  the  release,  not  included  in  the 
decree,  amounts  in  law  to  an  extinguishment  of  their  title. 
We  know  of  no  principle  of  law,  on  which  this  can  be  main- 
tained. 

The  legal  Utle  to  land  in  Ohio  can  be  passed  only  by  a 
proper  conveyance,  by  deed,  according  to  the  laws  of  that 
state.  The  present  is  an  attempt  to  set  up  a  parol  waiver 
of  title  by  acts  in  pais ;  a  parol  acceptance  of  other  land, 
in  lieu  at  that  belonging  to  the  plainti^.  As  an  extinguish- 
ment, or  an  estoppel,  it  is  equally  inadmissible.  The  ques- 
tion is  quite  a  different  one,  what  would  be  the  effect  of 
such  an  acceptance  and  acquiescence  under  it  by  the  parties 
for  a  Icmg  time,  as  matter  of  evidence  upon  a  point  of  disputed 
boundary.  The  instruction  given  invdves  no  such  considera- 
tion. It  prevents  the  more  general  question  whether  the  pos- 
session of  the  released  premises,  precluded  the  piaintiffir  from 
asserting  their  legal  title  to  the  land  sued  for.  We  concur 
with  the  c  >urt  below  in  thinking  that  it  did  not. 

The  first  instruction  asked  by  the  defendants,  having  been 
given  by  the  court,  may  be  passed  over  without  notice.  The 
second,  third,  fourth  and  fifth  instructions  are  as  follows: 

2.  If,  upon  the  whole  evidence,  the  jury  believes  that  Mrs 
Harmer,  the  next  friend  of  the  minors,  in  prosecuting  the  bill 
in  chancery,  and  obtaining  the  decree  given  in  evidence,  au- 
thorized George  W.  Jones  to  obtain  the  deed  of  release,  under 
the  decree,  and  to  take  possession  of  the  lands,  and  that  Greorge 
W.  Jones,  under  this  authority,  as  agent  for  the  complainant 
obtaining  the  decree,  and,  in  conjunction  with  the  attorney 
for  the  complainants  that  obtained  the  decree,  assented  to  the 
location  of  the  ground;  and  Greorge  W.  Jones,  as  such  agent^ 
accepted  a  deed,  and  took  possession  of  the  land  according  to 
the  boundaries  described  in  the  deed :  the  lessors  of  the  plaintiff 
are  concluded  by  his  acts,  and  the  plaintif&  cannot  recover. 

8.  If»  upon  the  whole  evidence,  the  jury  believe  that  Mrs 
Harmer,  the  next  friend  of  the  minors  in  prosecuting  the  bill  in 
chancery,  and  obtaining  the  decree  given  in  evidence,  author- 
ized Oeorge  W.  Jones  to  obtain  the  deed  of  release,  under  the 
decree,  and  to  take  possession  of  tlie  lands ;  and  that  (ieorgc 
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W.  Jonesy  tinder  this  authority,  as  agent  for  the  complainants 
obtaining  the  decree,  and,  in  conjunction  with  the  attorney  fo^ 
the  complainants  in  obtaining  the  decree,  assented  to  the  loca^ 
tion  of  the  ground,  and  Greorge  W.  Jones,  as  such  agent,  ac- 
cepted a  deed,  and  took  possession  of  the  land  according  to  the 
boundaries  described  in  such  deed,  and  continued  that  possess- 
ion, exerciring  acts  of  ownership  as  agent  after  all  the  lessors 
of  the  plaintiff  obtained  their  full  age;  and  the  defendants  pur- 
chased before  the  lessors  of  the  plaintifis  disavowed  the  acts  of 
George  W.  Jones,  and  without  any  notice  or  knowledge  of  an 
intention  of  the  lessors  of  the  plaintiffs  to  disavow  the  acts  of 
said  Jones,  public  sale  of  the  adjacent  lands  being  made,  with 
the  knowledge  of  said  Jones,  and  no  notice  given  by  him  that 
the  lessors  of  the  plaintifb  (he  continuing  their  agent)  had 
disavowed,  or  intended  to  disavow,  his  acts  in. locating  the 
lands,  and  taking  a  deed  for  and  possession  thereof:  the  plain- 
tiffii  cannot  recover. 

4.  That  the  deed  of  release  from  E.  Stone  to  T.  Kirby,  and 
the  decree  from  the  sheriff  to  T.  Kirby,  given  in  evidence  in  this 
cause,  for  part  of  the  lands  previously  released  by  E.  Stone  to 
the  lessors  of  the  plaintiffs,  under  the  decree,  in  execution  of  a 
contract  paramount  to  the  original  title  of  E.  Stone,  and  de- 
creed to  be  executed,  did  not,  in  law,  divest  the  title  of  the  less- 
ors of  the  plaintiffs,  previously  acquired  to  the  lands  so  released 
by  E.  Stone  to  Kirby,  and  conveyed  by  the  sheriff  ta  Kirby,  and 
the  continuance  of  the  lessors  of  the  plaintiff  in  possession  of 
all  the  land  released  to  them,  under  the  decree,  and  taken  pos- 
session of  by  George  W.  Jonesi,  and  retaining  the  title  thereto, 
is,  in  law,  a  continued  affirmance  of  the  acts  of  Greorge  W. 
Jones  as  their  agent,  which  cannot  be  disavowed  without  re- 
leasing to  E.  Stone,  and  restoring  to  him  the  possession  of  that 
fraction  of  the  land,  released  under  the  decree  which  the  loca- 
tion claimed  in  the  first  does  not  cover. 

5.  That  the  relation  in  which  the  defendants  are  proved  to 
stand  to  those  under  whom  they  claim  title,  does  not  warrant 
the  jury  to  infer  that  the  defendants  had  knowledge  that  the 
lessors  of  the  plaintifis  hM  disavowed,  or  intended  to  disavow, 
the  location  as  accepted  by  George  W.  Jones. 

The  second  instruction  proceeds  upon  the  ground,  that  the 
authority  given  by  Mrs  Ilarmer  to  Jones,  his  assenting  to  ac- 
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cept  the  release  of  Stone,  and  taking  poesession  of  the  land  re- 
leased, concluded  the  plaintiffs  from  a  right  to  recover;  although 
they  were  minors,  and  never  personally  assented  thereto.  From 
what  has  been  already  said,  this  instruction  was  [Mroperly  re- 
fused. Mrs  Harmer  had  no  authority  to  bind  -the  heics  by  the 
acceptance  of  any  release,  not  conforming  to  the  decree. 

The  third  instruction  proceeds  upon  the  ground,  that  the 
acceptance  of  the  release  by  Jones,  under  the  authority  of  Mrs 
Harmer,  and  the  possession  of  the  land  by  Jones  as  agent,  and 
continuing  that  possession  after  the  plaintiffs  attained  full  age, 
and  until  after  the  defendants  had  made  their  purchases 
of  the  land,  without  any  disavowal  or  notice  of  disavowal  by 
the  plaintiffs  of  the  acts  of  Jones ;  would  preclude  the  plaintiffs 
from  a  right  to  recover.  We  think,  for  reasons  already  given, 
the  law  is  otherwise,  and  therefore  the  instruction  was  rightly 

refused. 
The  fourth  instruction  affirms,  that  the  release  of  Stone  to 

Kirby  for  part  of  the  land  included  in  the  prior  release  of  Stone, 
under  the  decree,  did  not  divest  the  legal  title  of  the  plaintifls 
ta  the  lands  so  released  to  them.  So  far  the  institiction  prayed 
was  undoubtedly  correct  But  it  did  not  stop  here,  but  pro- 
ceeded to  declare  that  the  continuance  of  the  plaintiff  in  pos- 
session of  the  land  so  released  by  Stone,  under  the  decree,  was 
a  continued  affirmance  of  the  acts  of  Jones  as  their  agent,  which 
could  not  be  disavowed  without  releasing  to  Stone,  and  restor- 
ing to  him  the  possession  of  that  fraction  of  the  land  released, 
which  the  decree  did  not  cover.  To  this  instruction  there  are 
two  objections.  The  first  is,  that  if  the  release  to  Kirby  by 
Stone,  and  the  conveyance  by  Kirby  to  Jones,  were  f<»r  the  ex- 
clusive benefit  of  the  lieirs  of  Harmer,  and  to  quiet  their  tide 
to  that  fraction  of  land,  (as  the  evidence  in  the  case  asserts,)  no 
such  release  could  be  now  required,  since  the  plaintiffs  would 
be  entitled  to  it  by  an  independent  title.  But  the  other  is 
equally  decisive.  If  the  plaintiffs  possess  a  legal  title  to  the 
land  in  controversy,  not  founded  on  that  release,  it  can  furnish 
no  bar  to  their  right  to  recover,  that  there  exists  an  equitable 
claim  against  them  to  surrender  other  land  taken  under  that 
release,  to  which  e^  lequo  et  bono,  they  are  not  entitled.  The 
instruction  was,  therefore,  properly  refused. 
The  fifth  and  last  instruction  proceeds  upon  the  ground,  that 
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knowledge  on  the  part  of  the  defendants,  that  the  plaintiffs  had 
disavowed,  or  intended  to  disavow,  the  location  as  accepted  by 
Jones,  might  vary  the  right  of  the  plaintiffs  to  recover ;  and 
that  the  relation  in  which  the  defendants  are  proved  to  stand 
to  those  under  whom  they  claim  title,  did  not  wanant  the  jury 
to  infer,  that  the  defendants  had  that  knowledge.  This  in- 
structicHi  is  open  to  the  objection,  that  it  asks  the  court  to  de- 
cide upon  a  matter  of  fact,  as  to  what  the  relation  was,  in 
which  the  defendants  were  proved  to  stand,  to  those  under 
whom  they  claimed  title.  But  the  decisive  answer  is,  that  it 
asks  an  instruction  upon  a  point  of  law,  not  shown  to  have  any 
legal  bearing  upon  the  case.  It  could  have  no  influence  upon 
the  cause,  if  given,  and  might  have  had  a  tendency  to  mislead 
the  jury.  It  was,  therefore,  properly  refused  by  the  court. 
The  judgment  of  the  circuit  court  is  alBlrmed,  with  costs. 
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BabeoB  carptu,  W.,  at  Max  term  1829  of  the  circuit  court  of  the 
of  Columbia,  was  tried  upon  three  indictmenta  for  offences  against  the 
United  States,  and  was  sentenced  on  each  to  imprisonment  for  three 
months,  sad  to  pay  &  fine,  on  one  indictment  of  two  thousand  doUan,  on 
anotlier  of  scTen  hundred  and  fifty  doUars,  and  on  another  of  three  hun- 
dred doUars,  with  the  costs  of  prosecution.  No  award  was  made  on  etcher 
jud^ent,  that  W.  should  stand  committed  until  the  sentence  be  per- 
formed. W.  was,  under  these  sentences,  committed  to  jail  by  the  then 
marshal  of  the  district,  and  upon  the  expiration  of  his  office,  sad  the 
appointment  of  liis  successor,  after  the  term  of  W.'s  imprisonment  was 
exhausted,  he  was  delivered  over  in  jail,  witl^  other  prisoners,  to  his  soo- 
cessor,  and  has  ever  since  been  detained  in  custody.  The  time  of  im^ 
prisonment  expired  on  the  14th  May  1830.  On  the  8d  September  1839, 
the  district  attorney  sued  forth  three  several  writs  of  fieri  &cias  to  levy 
the  fines,  which  were  returned  ^  nulla  bona.''  On  the  IGth  February 
1830,  three  writs  of  capias  ad  satisfiu:iendum  were  issued  sgainst  W.  for 
the  fines,  returnable  to  the  next  term  of  the  court  in  May,  which  writs 
commanded  the  marshal  to  take  W.,  and  him  safely  keep,  and  have  his 
body  before  the  circuit  court  on  the  first  Monday  of  the  term,  to  satisfy 
the  United  States  for  the  fines  and  costi^  Ice  No  return  was  insde  to  the 
court  by  the  marshal,  accordinn^  to  the  exigency  of  the  writ,  and  nothin|^ 
further  was  done  until  the  10th  day  of  January  1833;  when  the  late  ma^ 
ahal  of  the  district  made  a  return  to  each  writ  of  capias  sd  satis&ciendnm 
«  cepi  and  delivered  over  to  my  successor  in  office. "  W.  petitioned  the 
court  for  a  habeas  corpus,  asaerting^  that  he  was  illegally  confined.  I'he 
court  awarded  the  writ;  and  on  the  return  thereof,  discharged  the  prisoner 
from  confinement. 

This  court  has  authority  to  award  a  habeas  corpus  upon  this  state  of  fibcts. 
As  it  js  the  exercise  of  the  appellate  power  of  the  court  to  award  the 
writ,  it  is  within  its  jurisdiction  to  do  so.  It  is  revising  the  effect  of  the 
process  of  the  circuit  court  under  which  the  prisoner  is  detained i  and  is 
not  the  exercijie  of  original  jurisdiction. 

Tlie  eighth  amendment  to  the  constitution  of  the  United  States,  which  de- 
clares that  excessive  finea  shall  not  be  imposed,  is  addressed  to  courts  of 
the  United  States  exercising  criminal  jurisdiction,  and  is  doubtless  man- 
datory to,  and  a  limitation  upon  their  discretion.  But  this  court  have  no 
appellate  jurisdiction  to  revise  the  sentences  of  inferior  courts,  in  criminal 
cases;  and  cannot,  even  if  the  excess  of  the  fine  was  i^parent  on  the 
record,  revci-se  the  sentence. 

rhc  prisoner  could  not  be  detained  in  jul  longer  than  the  return  day  of  the 
process;  and  he  should  then  have  been  brought  into  the  circuit  couttand 
committed,  by  oixler  of  tlie  court,  to  the  custody  of  the  marshal,  for  pay- 
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ment  of  the  fine.  This  not  haTuig^  been  done^  by  the  lav  of  Matyland, 
which  is  the  Uw  of  the  part  of  the  district  of  Columbia  in  which  is  situated 
the  city  of  Washington^  he  is  entitled  to  be  discharged  from  confinement 
under  the  process. 

TOBIAS  WATKINS,  by  Mr  Brent,  his  counsel,  presented  a 
petition  to  the  court,  setting  forth  that  at  the  term  of  the  cir- 
cuit court  of  the  district  of  Columbia,  holden  for  the  county 
of  Washington,  on  the  first  Monday  of  May  1829,  certain  pre- 
sentments and  indictments  were  found  against  him,  upon  three 
of  which  indictments  trials  were  had  and  verdicts  passed 
against  him,  and  judgments  on  such  verdicts  respectively  were 
pronounced  by  the  court,  purporting  to  condemn  him  to  certain 
terms  of  imprisonment,  and  also  to  the  payment  of  certain 
pecuniary  fines  and  costs,  for  the  supposed  offences  therein. 
For  the  nature  of  those  proceedings  the  petitioner  referred  to 
the  exemplifications  filed  in  this  court,  with  an  application  made 
to  the  court  at  January  term  1830,  S  Peters's  Rep.  193.  The 
petition  stated  that  immediately  after  the  rendition  of  such 
judgments,  and  in  pretended  execution  of  the  same,  on  the 
14th  day  of  August  1829,  he,  the  petitioner,  was  committed  to 
the  common  jail  of  Uie  county  of  Washington,  and  there  re- 
mained until  the  terms  of  imprisonment  imposed  by  the  seve- 
ral judgments  had  expired,  the  same  having  expired  on  the 
14th  day  of  May  1830 :  and  that  ever  since  that  time  he  has 
been,  and  still  is  detained  in  the  criminal  apartment  of  the 
prison,  under  the  colour  and  pretence  of  authority,  not  only  of 
the  judgments,  but  of  three  certain  writs  issued  on  the  16  th  day 
of  February  1830,  by  the  clerk  of  the  circuit  court  of  Washington 
county,  by  special  orders  of  the  district  attorney  of  the  United 
States  for  the  district  of  Columbia,  as  he  has  been  informed 
and  believes,  at  the  request  and  by  direction  of  the  president 
of  the  United  States.  That  he  is  illegally  detained  in  prison 
by  the  authority  of  the  said  writs,  as  he  is  well  advised ;  and 
avers  that  they  give  no  authority  for  his  commitment  and  de- 
tention, having  been  not  only  illegally  and  oppressively  issued, 
but  he  has  been  by  them  deprived  of  the  privilege  secured  to 
him  by  the  laws  of  the  land,  to  be  released  from  imprisonment 
on  the  ground  of  hi^  insolvency,  and  being  unable  to  pay  his 
debtti. 

Vol.  VIL— 3  W 
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The  writs  gave  no  authority  for  his  present  detention  and 
imprisonraent,  for  a  longer  period  than  the  first  Monday  in  May 
1830 ;  since  which  time,  even  admitting  the  writs  to  have 
been  legally  issued,  his  imprisonment  has  been  illegal  and  op- 
pressive, and  without  any  authority  whatever.  That  the  fines 
are  excessive,  and  as  such,  contrary  to  the  laws  of  the  land,  as 
he  was  at  the  time  they  were  imposed,  and  ever  since  has  been 
unable  to  pay  the  same,  and  it  is  not  the  law  of  the  land  that 
a  citizen  shall  be  confined  for  life  for  fines  which  he  cannot 
pay.  He  has  been  refused  the  benefit  of  the  insolvent  laws, 
and  if  relief  cannot  be  obtained  from  this  court,  from  his  inabi- 
lity to  pay  the  fines  he  will  be  confined  for  life. 

The  petition  *^  prays  the  benefit  of  the  writ  of  habeas  corpus 
to  be  directed  to  the  marshal  of  the  district  of  Columbia,  in 
whose  custody,  as  keeper  of  said  jail,  your  petitioner  is,  com- 
manding him  to  bring  before  your  honours  the  body  of  your 
petitioner,  together  with  the  cause  of  his  commitment,  and 
especially  commanding  him  to  return  with  said  writ,  the  record 
of  the  proceedings  upon  said  indictments,  with  the  judgments 
thereupon,  and  the  several  writs  under  the  supposed  authority 
of  which  your  petitioner  is  now  detained ;  and  to  certify 
whether  your  petitioner  be  not  actually  imprisoned  and  de- 
tained; as  aforesaid,  in  a  criminal  apartment  of  said  jail,  by 
the  supposed  authority,  and  in  virtue  of  said  several  writs.** 

The  court  granted  a  rule  to  show  cause  returnable  on  a  sub- 
sequent day  of  the  term. 

The  case  was  argued  by  Mr  Brent  and  Mr  Coxe,  for  the 
relator ;  and  by  Mr  Taney,  attorney-general  for  the  United 
States. 

Mr  Justice  Story  delivered  the  opinion  of  the  Court. 

This  is  an  application  to  the  court  to  award  a  writ  of  habeas 
corpus  to  bring  up  the  body  of  Tobias  Watkins,  a  prisoner,  as- 
serted to  be  illegally  confined  in  the  common  jail  of  Wash- 
ington county  in  .the  district  of  Columbia,  under  process  of 
execution  issued  from  the  circuit  court  of  the  United  States  for 
the  some  district.  A  rule  wa$  served  upon  the  attorney-gen- 
eral, to  show  causae  why  the  aj)pliciition  should  not  be  granted; 
and  the  Ctiusc  has  been  fully  aigued  upon  the  return  of  that 


JANUARY  TERM  1833.  671 

[Ez  parte  Watkini.] 

mle.  It  is  admitted  that  all  the  facts  existing  in  the  case 
have  been  laid  before  the  court,  exactly  as  they  would  appear 
if  the  habeas  corpus  had  been  duly  awarded  and  returned ;  so 
that  the  judgment  which  the  court  are  called  upon  to  pro- 
nounce, is  precisely  that  whith  ought  to  be  pronounced  upon 
a  full  hearing  upon  the  return  to  the  writ  of  habeas  corpus,  and 
it  has  accordingly  been  so  argued  at  the  bar. 

The  material  facts  are  as  follows.  Watkms  was  tried  at  the 
May  term  of  the  circuit  court  1839,  upon  three  several  indict- 
ments found  against  him  at  that  term  for  certain  offences 
against  the  United  States ;  and  being  found  guilty,  was  upon 
each  indictment  sentenced  to  imprisonment  for  three  calendar 
months,  and  to  pay  certain  fines,  to  wit,  on  one  indictment  two 
thousand  dollars,  on  another,  seven  hundred  and  fifty  dollars, 
and  on  a  third  three  hundred  dollars,  with  costs  of  prosecution. 
There  is  no  award  in  either  of  the  judgtuents,  that  the  prisoner 
stand  committed  until  the  sentence  be  performed.  Under  these 
sentences  Watkins  was  immediately  committed  to  jail  by  tlic 
then  marshal  of  the  district ;  and  upon  the  expiration  of  his 
office,  which  was  after  the  term  of  imprisonment  was  exhaust- 
ed, and  the  appointment  of  a  successor,  he  was  delivered  over 
in  jail  with  other  prisoners  to  his  successor ;  and  he  has  ever 
since  been  detained  in  custody.  The  terms  of  imprisonment 
awarded  by  the  judgments  expired  ori  the  14tli  of  May  1830. 

On  the  Sd  day  of  September  1829,  tlie  district  attorney  sued 
forth  three  several  wtits  of  fieri  facias,  to  levy  the  aforesaidfines ; 
upon  which  due  return  was  made  by  the  marshal  of  nulla 
bona.  Upon  the  16ih  of  February  1830,  the  district  attorney 
sued  forth  three  several  writs  of  capias  ad  satisfaciendum 
against  Watkins  to  levy  the  same  fines,  which  were  all  return- 
able to  the  then  next  May  tcnii  of  the  circuit  court.  By  these 
precepts  the  marshal  is  commanded  to  take  Watkins,  and  him 
safely  keep,  so  that  he  have  his  body  before  the  circuit  court 
on  the  first  Monday  of  May  then  next,  to  satisfy  luito  the 
United  States  the  fine,  costs  and  charges.  No  retivn  was 
made  to  the  circuit  court  by  the  marshal  according  to  the  exi- 
gency of  these  writs ;  and  nothing  further  appears  ujion  the 
records  and  proceedings  of  the  court  until  tlic  10th  day  of  Jan- 
uary 1833,  when  the  late  marshal  of  the  district  mnde^i  return 
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to  each  cajHas  ad  eaUsfaciendam  as  follows.  **  Cepi.    Delivered 
over  to  my  successor  id  office." 

Upon  Uiis  state  of  the  facts  several  questions  have  arisen 
and  been  argued  at  the  bar ;  and  one,  which  is  preliminary 
its  nature,  at  the  suggestion  of  the  court.  This  is,  whether, 
under  the  circumstances  of  the  case,  the  court  possess  jurisdic- 
tion to  award  the  writ.  And  upon  full  consideration  we  are  of 
opinion  that  the  court  do  possess  jurisdiction.  The  question 
turns  upon  this,  whether  it  is  an  exercise  of  original  or  appel- 
late jurisdiction.  If  it  be  the  former,  then,  as  the  present  is 
not  one  of  the  cases  in  which  the  constitution  allows  this  court 
to  exercise  original  jurisdiction,  the  writ  must  be  denied.  Mar- 
bury  v.  Madison,  1  Cranch'sRep.  137,  S.  C.  1  Peters's  Cond. 
Rep.  267.  If  the  latter,  then  it  may  be  awarded,  since  the 
judiciary  act  of  1789,  ch.  20,  sect.  14,  has  clearly  authorized 
the  court  to  issue  it.  This  was  decided  in  the  case  Ex  parte 
Hamilton,  3  Dall.  17;  Ex  parte  BoUman  and  Bwartwout,  4 
C  ranch,  75;  and  Ex  parte  Kearney,  7  Wheat.  Rep.  38.  The 
doubt  was  whether,  in  the  actueJ  case  before  the  court,  the 
jurisdiction  sought  to  be  exercised  was  not  original,  since  it 
brpught  into  question,  not  the  validity  of  the  original  process 
of  capias  ad  satisfaciendum,  but  the  present  right  of  detainer 
of  the  prisoner  under  it.  Upon  further  reflection,  however,  the 
doubt  has  been  removed. 

The  award  of  the  capias  ad  satisfaciendum  must  be  consid- 
ered as  the  act  of  the  circuit  court,  it  being  judicial  procesef, 
issuing  under  the  authority  of  the  court.  The  party  is  in 
custody  under  that  process!  He  is  then  in  custody,  in  contem- 
plation of  law,  under  the  award  of  process  by  the  court. 
Whether  he  is  rightfully  so,  is  the  very  question  now  to  be  de- 
cided. If  the  coiirt  should,  upon  the  hearing,  decide  that  the 
capias  ad  satisfaciendum  justifies  the  present  detainer^  and 
should  remand  the  prisoner,  it  would  clearly  be  an  exercise  of 
appellate  jurisdiction ;  for  it  would  be  a  revision  and  confirma- 
tion of  the  act  of  the  court  below.  But  the  jurisdiction  of  the 
icourt  can  never  depend  upon  its  decision  upon  the  merits  of  a 
case  brought  before  it ;  but  upon  its  right  to  hear  and  decide  it 
at  all.  In  Marbury  v.  Madison^  1  Cranch,  137,  it  was  said, 
that  it  is  the  essential  criterion  of  appellate  jurisdiction  that  it 
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revises  and  corrects  the  proceedings  in  a  cause  already  insti- 
tuted ;  and  does  not  create  that  cause. 

Tried  by  this  criterion,  the  caise  before  us  conies  in  an  appellate 
form,  for  it  seeks  to  revise  the  acts  of  the  circuit  court  In  Ex 
parte  BoUman  and  Bwartwout,  4  Cranch,  75,  the  prisoners  were 
in  custody  under  an  order  of  commitment  of  the  circuit  court ; 
and  it  was  held,  that  an  award  of  a  writ  of  habeas  corpus  by  the 
supreme  court  was  an  exercise  of  appellate  jurisdiction.  On  thokt 
occasion  the  court  said,  so  fitr  as  the  case  of  M&rbury  v.  Madison 
had  distinguished  between  original  and  appellate  jurisdiction, 
that  which  the  court  is  asked  to  exercise  is  clearly  appellate. 
It  is  the  decision  of  an  inferior  court,  by  which  a  citizen  has 
been  committed  to  jail.  Ex  parte  Hamilton,  3  Dall.  17,  was 
a  commitment  under  a  warrant  by  a  district  judge ;  and  the 
supreme  court  awarded  a  writ  of  habeas  corpus  to  revise  the 
decision,  and  admitted  the  party  to  bail.  In  Ex  parte  Burford, 
3  Cranch,  448,  the  prisoner  was  in  custody  under  a  commit- 
ment by  the  circuit  court  for  want  of  giving  a  recognizance  for 
his  good  behaviour,  as  awarded  by  the  court  The  supreme 
court  relieved  him  on  a*  writ  of  habeas  corpus.  In  all  these 
cases  the  issuing  of  the  writ  was  treated  as  an  exercise  of  ap- 
pellate jurisdiction ;  and  it  could  make  no  difference  in  the 
right  of  the  court  to  entertain  jurisdiction,  whether  the  pro- 
ceedings of  the  court  below  were  annulled  or  confirmed.  Con- 
sidering then,  as  we  do,  that  we  a^re  but  revising  the  effect  of 
.t^e  process  awarded  by  the  circuit  court,  under  which  the 
prisoner  is  detained,  we  cannot  say  that  it  is  the  exercise  of  an 
original  jurisdiction. 

The  grounds  principally  relied  on  to  entitle  the  prisoner  to 
be  discharged  are :  First,  that  the  fines  imposed  upon  him  are 
excessive,  and  contrary  to' the  eighth  amendment  of  the  con- 
stitution ;  which  declares,  that  excessive  fines  shall  not  be  en- 
forced. Secondly,  that  the  prisoner  could  not  be  detained  in 
jail  on  the  capias  ad  satisfaciendum  longer  than  the  return  day 
of  the  process ;  and  he  should  then  have  been  brought  into  the 
circuit  court,  and  committed  by  order  of  the  court  to  the  custo- 
dy of  the  marshal  for  payment  of  the  fine  :  otherwise  by  the 
laws  of  Maryland  (which  is  the  law  of  this  part  of  the  dis- 
trict), he  wa4  entitled  to  his  discharge. 

The  first  point  may  be  very  shortly  disposed  of.     The 
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eighth  amendment  is  addressed  to  courts  of  the  United  Stat^ 
exercising  criminal  jurisdiction,  «nd  is  doubtless  mandatory  to 
them  and  a  liinitation  upon  their  discretion.  Bui  this  court 
has  no  appellate  jurisdiction  to  revise  the  sentences  of  inferior 
courts  in  criminal  cases;  and  cannot,  even  if  the  excess  of  the 
fine  were  apparent  on  the  record,  reverse  the  sentence.  And 
it  may  be  added  that  if  this  court  possessed  such  a  jurisdiction, 
there  is  nothing  on  the  record  in  this  case,  which  establishes 
that  at  the  time  of  passing  judgment  the  present  fiqes  were 
in  fact,  or  were  shown  to  the  circuit  court  to  be  excessive.  This 
objection  may  therefore  be  dismissed. 

The  other  ground  is  of  far  more  importance  and  difficulty. 
At  the  common  law,  whenever  a  fine  and  imprisonment  consti- 
tute a  part  of  the  judgment  upon  a  conviction  in  a  criminal 
case,  the  judgment,  if  the  party  is  in  cour^t,  is  that  he  be  com- 
mitted to  jail  in  execution  of  the  sentence,  and  until  the  fine 
is  paid.  If  he  is  not  then  in  court,  a  special  writ  of  capias 
pro  fine  issues  against  him ;  the  exigency  of  which  is,  that  his 
body  be  taken  and  committed  to  jail  until  the  fine  is  paid  (a). 
Unless  such  a  committitur  be  awarded,  he  cannot  be  detained 
in  jail  in  execution  of  the  sentence.  It  is  the  warrant  of  the 
jailor,  authorizing  the  detention,  of  the  prisoner.  No  capias 
ad  satisfaciendum  in  the  form  appropriate  to  civil  cases ;  where 
the  exigency  of  the  writ  is  to  take  the  body  of  the  party  and 
him  safely  keep,  so  that  the  sherifif  have  his  body  before  the 
court  at  the  return  day  of  the  process  with  the  vnrit ;  is  ever 
issued  or  issuable.  If,  therefore,-  the  present  case  were  to  be 
tried  by  the  common  law,  the  process  of  capias  ad  satisfacien- 
dum, under  which  the  prisoner  is  detained,,  would  be  wholly 
insufficient  to  justify  his  detention. 

Let  us  see,  then,  how  the  case  stands  upon  the  laws  of 
Maryland,  by  which,  indeed,  it  is  to  be  governed.  The  act  of 
Maryland  ist  the  20th  of  April  1777,  ch.  6,  which  seems  spe- 
cially applicable  to  the  recovery  of  pecuniary  fines  and  forfeit- 
ures fixed  by  statute,  declares^  that  if  such  fines  and  forfeitures 
shall  be  recovered  by  indictment,  the  court  may  either  commit 
the  offender  to  the  public  jail  till  payment  to  the  sheriff,  or 

(a)  See  1  Chitty'a  Crim.  Law»  ch.  16»  p.  721;  Dalton'a  Shentt;  «h.33,  p. 
159{  4  Chitty'a  Crim.  Law,  ch.  16,  p.  373. 
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order  execution  to  levy  the  same  on  the  offender's  lands,  goods 
or  chattels.  This  act  is  not  supposed  to  have  any  application 
to  the  present  case.  The  act  of  20th  of  April  1777,  ch.  1S» 
for  the  more  speedy  and  effectual  recovery  of  common  law  fines 
and  forfeited  recognizanbes,  provides^  that  where  any  fine  shall 
be  enforced  by  any  court  of  record  for  any  common  law  olSence 
on  any  person^  it  shall  be  lawful  for  the  attorney-general  or 
either  of  his  deputies  to  order  a  writ  of  capias  ad  satisfaoiendum, 
or  a  writ  of  fieri  facias,  to  be  issued  for  the  recovery  of  the  sum 
due  thereon,  on  which  writs  such  proceedings  shall  and  may 
be  had,  as  in  cases  where  similar  writs  are  issued  on  judg- 
ments obtained  in  personal  suits.  It  may  be  here^stated,  that 
writs  of  capias  ad  satisfaciendum  in  Maryland  are  the  same  .in 
substance  in  their  exigency  as  those  prescribed  in  the  common 
law.  In  another  section  of  the  act  (sect.  4),  there  is  a  proviso 
that  nothing  therein  contained  shall  be  construed  to  extend 
to  prevent  the  several  courts,  as  they  miglU  heretofore  lawfidly  doy 
from  committing  any  person  from  the  non-payment  of  any  fine, 
if  they  shall  deem  it  expedient  so  to  do.  This  proviso  com- 
pletely establishes  the  antecedent  practice  hi  Maryland  to  have 
been  like  that  at  the  common  law,  to  commit  the  offender  for 
pajrment  of  the  fine,  and  leaves  it  at  the  discretion  of  the 
court  to  order  it  in  any  future  case.  By  necessary  implication 
it  affirms,  that  without  such  order  the  offender  is  not  detaina* 
ble  in  jail  for  the  fine. 

Then  came  the  act  of  24th  of  December  1795,  ch.  74 ;  which, 
after  reciting  that  doubts  had  arisen  as  to  the  issuing  of  a  capias 
ad  satisfaciendum  for  the  recoveiy  of  fines  apd  forfeitures,  pro- 
vides, that  it  shall  be  lawful  for  the  attorney-general  and  his 
deputies  ex  officio,  and  they  are  hereby  directed  and  reqvxredon 
appliccUion  of  the  sheriff  of  the  county y  to  order  writs  pf  capias  ad 
satisfacienduth  to  be  issued  for  the  recovery  of  all  fines  and^' 
forfeitures.  Another  section  of  the  act  declares  it  to  be  the 
duty  of  the  sheriffs  to  return  the  writ  of  capias  ad  satisfacien- 
dum to  the  courts,  to  which  they  are  returnable  at  the  term 
succeeding,  the  issuing  of  the  same ;  and  wherever  the  sheriff 
shall  make  return,  that  he  has  taken  the  body  of  the  party, 
he  shall  be  obUged  either  to  acknowledge  in  open  court  the 
receipt  of  the  amount  of  the  fine  or  forfeiture,  or  to  produce 
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the  body  of  the  party  to  th^  court,  to  which  the  said  writ  shall 
be  returned ;  and  in  default  thereof,  the  court,  upon  motion 
of  the  attorney.general  or  his  deputy,  shall  order  judgment 
against  the  sheriif  for  the  amount  of  costs. 

There  is  a  prior  act  of  the  25th  of  December  1 789,  ch.  42, 
which  after  reciting  that  plaintiffs  are  often  willing  to  grant 
indulgence  to  defendants  arrested  on  writs,  of  capias  ad  satis- 
faciendum, but  doubts  have  arisen  whether  such  indulgence 
can  be  granted  without  depriving  the  plaintifis  of  the  benefits 
of  any  further  execution,  provides  that  in  case  of  an  arrest  of 
the  defendants  on  any  capias  ad  satisfaciendum,  if  the  plain- 
tiffs mth  the  consent  of  the  defendants  shall  elect  not  to  call  the 
execution  during  the  term,  at  which  it  is  returnable,  the  plain- 
tiff may  afterwards  proceed  against  the  defendant  by  a  new 
execution.  This  statute  has  reference  to  the  practice  then  ex- 
isting in  Maryland,  for  the  sheriff,  upon  the  return  day  of  the 
capias  ad  satisfaciendum,  to  produce  the  body  of  the  defendant, 
if  arrested,  and  for  the  plaintiff  then  to  pray  him  to  be  commit- 
ted. Although  in  its  terms  it  applies  to  civil  suits  Only ;  yet 
from  its  recognizing  the  course  of  practice  in  Maryland,  it  has 
a  material  bearmg  upon  the  present  controversy  ;  for  the  act 
of  1777  expressly  declares  that  on  writs  of  capias  ad  satisfaci- 
endum for  fines,  such  proceedings  shall  be  had  as  in  cases 
where  similar  suits  of  capias  ad  satisfaciendum  are  issued  in 
personal  suits.  And,  certainly,  it  is  in  entire  conformity  with 
the  exigency  of  the  writ  of  capias  ad  satisfaciendum ;  which 
commands  the  sheriff  at  the  return  day  to  bring  the  party,  if 
arrested,  into  court.  Whether  the  practice  under  the  capias 
ad  satisfaciendum  in  England  is  different,  so  that  the  party 
may  be  detained  in  jail  by  the  sheriff  after  the  return  day 
without  producing  his  body  in  court,  and  a  committitur  there- 
on awarded  by  the  court,  it  is  not  material  to  inquire ;  since  if 
there  be  any  discrepancy,  the  Maryland  practice  must  govern. 
The  cases  of  Christie  v.  Groldsborough,  1  Harr.  and  M'H. 
543,  and  West  v.  Hyland,  3  Harr.  and  John.  Rep.  200 ;  go 
strongly  to  affirm  the  practice  :  and  the  latter  certainly  leads 
to  the  conclusion,  that  if  a  party  is  arrested  and  brought  into 
court  on  the  return  day,  and  is  not  then  prayed  in  conunit- 
ment,  he  is  no  longer  to  be  detained  in  custody :  at  least  that 
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case  decides  that  a  new  capias  ad  satisfaciendum  may  issue 
against  him,  which  presupposes,  that  he  is  not  then  deemed  in 
custody  upon  the  old  one  (a). 

But  the  terms  of  the  act  of  1795,  ch.  74  (as  has  been  already 
seen),  expressly  require  the  writ  of  capias  ad  satisfaciendum 
for  a  fine  to  be  returned  into  court  on  the  return  day ;  and  the 
fine  either  acknowledged  to  be  paid,  or  the  body  of  the  party 
produced ;  otherwise  judgment  may  be. entered  up  against  the 
sheriff  for  the  amount.  It  is  clearly  then  his  duty  to  produce 
the  body.  It  is  the  very  exigency  of  the  writ ;  and  when 
produced,  the  sheriff  has  performed  the  whole  duty  required 
by  the  precept.  If  the  attorney-general  wishes  him  to  be 
committed,  he  is  entitled  to  pray  a  commitment  to  be  made  by 
the  court  If  he  does  not  pray  it,,  it  is  difil(;ult  to  perceive 
upon  what  ground  it  can  be  maintained,  that  the  party  is  any 
longer  to  be  detained  in  the  custody  of  the  sheriff.  The  latter 
has  no  power  to  arrest  the  party,  or  to  detain  him  except  ac- 
cording to  the  exigency  of  the  writ ;  and  he  has  discharged 
himself  of  his  whole  duty,  when  he  has  produced  the  body 
in  court.  His  precept,  in  its  terms,  authorizes  no  detainer  be- 
yond the  return  day.  Upon  what  ground,  then,  can  the  court 
mfer  it  1 

If  resortbe  had  to  the  practice,  as  certified  to  us  by  the  clerks 
of  the  Maryland  courts,  it  is  in  perfect  coincidence  with  the 
natural  construction  of  the  terras  of  the  act  They  assert  the 
^u^iform  practice  upon  writs  of  capias  ad  satisfaciendum  in 
criminal  cases  to  be,  to  bring  the  party  into  court,  and  then  to 
award  a  committitur.  No  instance  is  shown  in  which  a  party 
has  ever  been  held  in  custody  after  the  return  term,  upon  such  a 
capias  ad  satisfaciendum,  without  a  committitur.  Such  a  uni- 
form course  of  practice,  is  of  itself  very  cogent  evidence  of  the 
law.  The  practice  in  this  district  is  not  shown  to  be  different 
If  it  has  not  invariably  conformed  to  that  of  Maryland,  it  seems 
to  have  conformed  to  it  in  almost  all  cases.  The  only  two 
cases  produced  to  the  contrary,  are  where  the  returQ  was 
cepi  in  jail ;''  and  the  circumstances  of  these  particular  cases 


It 


{a)  See  alao  ETans's  Harris's  Entr.  voL  3d,  p.  dl3»  Na  40;  Faltoii  v. 
Wood,  3  Harr.  and  M'H.  Rep.  99  ;  Dyer  t.  Beatty,  3Harr.  and  M'H.  Rep. 
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are  unknown.  The  parties  may  have  been  already  in  jail  on 
execution,  or  under  other  sentences 

4.nd  independent  of  the  plain  import  of  the  writ  of  capias 
ad  satisfaciendum,  there  may  be  sound  reasons  for  requiring 
the  body  to  be  produced  in  courL  The  capias  ad  satisfacien- 
dum may  have  issued  irregularly;  the  party  may  have  paid  the 
fine ;  he  may  have  received  a  pardon  subsequently  to  its  award ; 
or  he  may  have  other  matters  to  ,urge  against  a  commitment. 
The  remark  of  the  court  in  Turner  v.  Walker,  3  GilL  and 
Johns.  Rep.  377,  385,  upon  an  analogous  writ,  is  very  appli- 
cable here.  **  It  is  proper  and  necessary,"  say  the  court,  **  to 
the  security  of  the  defendant,  that  it  should  be  returned  in 
term  time,  in  order  that  he  may  have  a  day  in  court  to  protect 
his  rights."  Indeed,  as  the  statute  and  the  precept  of  the  pro- 
cess both  require  this  course,  it  is  incumbent  upon  those  who 
contend  that  it  may  be  dispensed  with,  or  is  unnecessary,  to 
show  some  ground  of  authority  or  principle  upon  which  the 
argt  aent  can  be  maintained.  We  have  not  been  able  to  find 
any. 

It  has  been  said,  that  where  the  party  convicted  is  already 
in  custody  when  the  sentence  is  passed,  the  party  is  to  be 
deemed  in  custody  until  the  fine  is  paid,  without  any  award  of 
a  commitment  in  the  sentence,  or  the  issuing  of  aiiy  capias  ad 
satisfaciendum.  We  know  of  no  authority  justifying  this  posi- 
tion, either  at  the  common  law  or  under  the  laws  of  Maryland. 
On  the  contrary,  the  act  of  Maryland  of  1777,  ch.  IS,  plainly 
allows  a  discretion  in  the  court  to  commit  or  not  to  commit, 
for  the  fine.  The  omission  to  award  a  commitment,  as  a  part 
of  the  sentence,  is  manifestly  an  exercise  of  such  a  discretion. 
Unless  a  committitur  be  awarded,  which  can  only  be  when 
the  party  is  in  court(a),  there  must,  as  has  been  seen,  be  a 
capias  pro  fine  by  the  common  law,  and  by  the  laws  of  Mary- 
land a  capias  ad  satisfaciendum,  to  justify  his  arrest  and  deten- 
tion. 

The  capias  ad  satisfaciendum  then,  in  this  case,  was  pro- 
perly awarded.  It  was  a  necessary  process  to  recover  the  fine. 
The  difficulty  is,  that  no  return  was  ever  made  to  the  court  at 
the  return  day  by  tlie  marshal,  nor  indeed  until  long  after  the 

(a)  See  1  Chilty's  Criminal  Law,  695,  696. 
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marshal's  office  had  expired.  Watkins  was  never  brought 
into  court,  nor  committed  hy  the  order  of  the  court.  He  is 
now  held  in  jaQ,  and  has,  ever  since  the  return  term,  been  held 
in  jail  solely  upon  the  capias  ad  satisfaciendum,  which  became 
functus  officio  after  the  return  day.  He  might  have  been 
arrested  and  detained  in  jail,  if  he  had  not  been  previously  in 
custody,  until  the  return  day ;  but  his  detention  aft^jrwards, 
was  not,  in  our  judgment,- justified  by  the  process.  In  every 
view  which  we  have  been  enabled  to  take  of  the  case,  we  can- 
not find  any  principle  or  authority  to  justify  his  detention. 
Doubtless  the  detention  has^been  in  entire  good  faith,  under  a 
mistake  of  the  law.-    But  this  cannot  vary  the  results. 

We  are  accordingly  of  opinion  that  the  writ  of  habeas  corpus 
ought  to  issue,  as  prayed  for. 

Mr  Justice  John  son  dissenting. 

This  case  presents  two  questions,  one  of  jurisdiction ;  and  the 
other  on  the  right  to  relief,  if  we  assume  jurisdiction. 

My  opinion  on  the  first  has  been  so  strong  in  the  negative, 
that  h  have  taken  little  pains  to  investigate  the  second;  but  I 
will  give  a  brief  exposition  of  my  views  on  both. 

On  the  first  I  have  thought  that  it  need  but  be  stated  to  be 
decided. 

The  prisoner  is  in  custody  of  a  capias  ad  satisfaciendum  issu- 
iRg  out  of  the  circuit  court  of  this  district  He  has  been  con- 
victed of  a  crime,  a  fine  has  been  inflicted,  and  this  writ  has 
been  issued  to  'recover  it,  as  he  was  not  required  by  the  sen- 
tence to  remain  in  custody  until  the  fine  was  paid,  It  is  not 
questioned  that  the  process  was  legally  issued  conformably  to 
the  laws  of  Maryland,  or  contended  that  any  ground  whatever 
^idsta fiac  discharging  the  prisoner;  except  first,  the  excessive 
character  or  the  ftire,  wtrkb  pound  this  court  has  now  decided 
against ;  and  secondly,  that  upon  whic}>  ine  is-now  to  be  dis- 
charged, to  wit,  that  he  was  not  on  the  retutri  day  of  the  writ 
brought  into  court,  and  there  formally  recommitted  to  the- 
marshal,  to  be  detained  until  the  fine  was  paid. 

Now  it  does  appear  to  me  that  it  is  imix>s8ible  to  avoid  being 
trussed  on  one  horn  or  the  other  of  the  dilemma,  with  which  the 
case  was  met  by  the  attorney-general.  Is  this  court  called  upon 
to  relieve  the  prisoner  against  an  act  of  the  court,  or  an  act  of 
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tlie  ofBcers  of  the  court  1  If  of  the  court,  then  what  act  has  the 
court  done,  or  omitted  to  do,  to  the  prejudice  of  the  defendant? 
The  cause  of  complaint  is,  that  it  has  not  committed  him  to 
the  custody  of  the  marshal ;  but  the  custody  of  the  raaTshal  is 
the  very  injury  that  we  are  now  called  upon  to  redress.  Is  the 
omission  to  do  that  which,  by  the  terms  of  this  application  it  is 
acknowledged,  would  have  legally  and  effectually  deprived  him 
of  his  liberty,  a  matter  for  him  to  complain  of  1  or  for  us  to  re- 
lieve him  fromi  But  suppose  it  is  a  cause  of  complaint  that 
the  court  has  erred  in  not  doing  an  act  which  it  was  never 
called  upon  to  do ;  then  have  they  not  erred  in  a  criminal 
cause  1  And  is  it  not  therefore  acknowledged  to  be  beyond  the 
limits  of  our  appellate  jurisdiction  1 

But  the  truth  is,  and  it  is  impossible  to  controvert  it,  that 
the  complaint  is,  and  the  relief  sought  is,  against  the  marshal 
for  a  detention  without  authority.  Thecourt  committed  no  er- 
ror in  issuing  the  process,  under  which  the  arrest  was  made ; 
and  if,  as  is  now  established,  the  process  has  lost  its  efficiency, 
and  is  no  1  mger  a  justification  for  detaining  the  prisoner ;  it  is 
not  vnder  the  process  of  the  court  that  he  is  detained,  bat  mth- 
out  Ut  .and  therefore  false  imprisonment  in  the  officer.  Why 
did  not  the  prisoner  present  this  motion  to  the  court  that  issued 
the  process  ?  to  the  court  whose  officer  the  marshal  is,  quoad 
hoci  The  reason  is  obvious ;  had  the  court  refused  to  dis- 
charge him,  and  this  application  then  been  made  here,  the  ap- 
peal would  have  been  too  palpably  in  a  case  of  criminal  juris- 
diction. And  yet,  in  that  event  only,  would  he  have  found  a 
pretext  for  claiming  of  this  court  redress  against  an  act  of  that 
eotwt.  At  present  there  is  no  act  of  that  court  for  this-  court  to 
revise;  for  if  not  giving  the  order  for  conrniitinent  could  be 
tortured  into  such  an  act,  then  the  answer  is,  there  never  was 
a  motion  made  to  grant  such  an  order:  and  if  holding  him  in 
custody  \mder  process,  or  pretext  of  process,  issuing  out  of  that 
court,  can  be  considered  as  a  subject  of  revision  here ;  then  is 
the  court  imaffected  by  the  error,  since,  in  terms,  the  motion 
here  admits  their  process  to  have  long  since  expired  in  the 
marshal's  hands:  and  surely  the  court  is  not  responsible  for  any 
thing  donj3  under  colour  of  its  process,  but  for  which  the  pro- 
cess gives  no  authority. 

The  truth  is,  that  this  is  a  direct  interference  by  means  of 
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the  writ  now  moved  for,  between  a  court  of  the  United  States, 
and  the  executive  officer  of  that  court :  and  upon  the  principles 
of  this  decision,  I  see  no  reason  why  we  may  not  next  be  caJled 
upon  to  issue  the  same  writ  to  our  Ultima  Thule^.the  mouth  of 
the  Oregon,  to  bring  up  a  prisoner  under  a  capias  ad  satisfaci- 
endum, in  order  to  examine  whether  he  has  paid  the  debt  or 
not.  Is  this  appellate  jurisdiction ;  or  is  it  the  proper  emfioj- 
ment  of  this  tribunal  1 

This  all  grows  out  of  the  case  of  Hamilton ;  a  case  on  which 
the  question  was  not  decided,  and  a  case  which,  if  any  one  will 
examine  the  report  of  it,  he  will  pronounce  of  very  little  autho- 
rity. Then  followed  the  case  of  Bollman  v.  Swartwout,  profess- 
ing obedience  to  that  of  Hamilton ;  but  a  case  which  occurred 
in  the  midst  of  great  public  excitement.  Next  came  those  of 
Burford  and  Kearney,  et  similes  multi ;  and  finally  this,  which 
is  a  distinct  augury  in  my  humble  opinion  of  the  conclusions  to 
which  we  are  finally  to  be  led  by  precedent  I  have  always 
opposed  the  progress  of  this  exercise  of  jurisdiction,  and  will 
oppose  it  as  long  as  a  hope  remains  to  arrest  it. 

On  the  second  point,  I  will  make  but  a  few  remarks. 

I  have  never  doubted  that  imder  the  writ  of  capias  ad  satis- 
faciendum, by  the  common  law,  the  sherifi'may  not  only  tak^ 
but  detain  the  defendant  until  he  was  legally  discharged ;  or 
that  for  the  purpose  of  authorizing  a  detention  in  his  own  cus- 
tody, a  commitment  to  the  sherifif  was  unheard  of.  On  the 
page  of  the  book  quoted  by  defendant's  counsel  to  maintain 
the  contrary  doctrine,  which  precedes  the  page  quoted,  will  be 
found,  an  entry,  that  exple^ns  in  what  cases  the  ccHnmit- 
titur  is  resorted  to  in  England.  It  is  true  that  this  writ  has  its 
return  day;  and  that  it,  in  terms,  requires  the  production  of  the 
defendant's  body  on  that  day:  but  practically,  this  exigency  of 
the  writ  has  received  this  construction;  ^Uhathe  have  him 
ready  to  produce  on  that  day,  ii  so  required  by  the  plaintiff.'* 
Blackstone  says,  vol.  8,  p.  415,  ^*  if  he  does  not  on  that  day 
make  satisfaction',  he  must  remain  in  custody  until  he  does.** 
And  in  the  case  of  Hopkins  v.  Plomer,  2  Black.  1048,  the 
court  gives  in  express  terms,  that  version  to  the  writ.  ^'  It  is 
the.  sheriff's  duty,  say  tlie  court,  to  obey  the  writ,  and  the  writ 
commands  him  to  take  the  defendant,  and  liini  safely  keep,  so 
that  he  may  have  him  ready  to  satisfy  the  plaintiff.    What  figure 
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would  a  sheriff  make  in  Englandy  if  to  an  action  for  escape,  he 
were  to  plead  that  he  took  the  defendant  and  terought  him  into 
court  on  the  day,  ftc,  in  the  Uteral  language  of  the  exigency 
of  the  writ?  No  one  would  dream  of  justifying  his  not  detain- 
ing the  prisoner,  for  want  of  a  committitur.  But  it  is  insisted 
that  the  common  law  has  underg<me  a  change  under  the  laws 
and  practice  of  Maryland. 

I  have  seen  no  statute  of  Maryland  whiph,  either  in  terms 
or  by  inference,  makes  a  committitur  to  himself  necessary  to 
justify  a  sheriff  in  detaining  his  prisoner  under  a  capias  ad  sa- 
tisfaciendum. It  is  true  that,  by  a  very  humane  and  judicious 
provision,  the  laws  of  Maryland  have  permitted  the  plaintiff  to 
indulge  the  defendant  in  execution  without  losing  his  debt ; 
and  from  thiis  the  practice  might  naturally  grow  up  to  bring 
the  defendant  into  court  to  await  the  will  of  the  plaintiff:  and 
the  court  have  very  properly  decided,  omitting  the  motion  to 
remand  him,  did  not  deprive  the  plaintiff  of  his  second  execu- 
tion :  but  I  look  in  vain  for  any  decision  going  to  establish  that 
the  sheriff  would  have  been  liable  for  false  imprisonment,  had 
he  taken  the  prisoner  back  to  jail  without  a  commitment 

This  has  been  sought  to  be  supplied  by  a  reference  to  the 
clerks  of  the  Maryland  courts  to  establish  a  practice  to  that 
effect;  but  I  protest  against  such  means  of  getting  at  the  law 
of  a  case,  especially  as  to  a  practice  of  which  those  clerks  are 
called  to  testify  subsequent  in  date  to  the  separation  from 
Maryland.  But  I  have  looked  into  the  evidence  thus  procured, 
and,  even  if  legal,  I  look  in  vain  for  any  evidence  to  support 
the  doctrine ;  most  of  them  speak  doubtingly,  or  decline  speak- 
ing at  all,  and  the  sum  and  substance  of  the  certificates  of  the 
whole  amount  to  no  more  than  this,  that  if  the  sheriff  brings 
the  body  into  court,  the  court  will,  on  motion,  order  a  com- 
mitment. But  this  is  not  the  point  we  are  called  upon  to 
decide :  we  are  called  upon  to  decide  that,  without  such  com- 
mitment, it  would  be  false  imprisonment  in  the  sheriff  to  re- 
sume tlie  custody  of  the  defendant.  In  this  district,  I  think 
there  has  been  positive  evidence  furnished  by  the  defendant 
himself  of  the  exercise  of  a  discretion  in  the  marshal,  whether 
to  bring  the  person  of  the  prisoner  into  court  or  not ;  and  there- 
in perhaps  to  consult  the  feelings  of  the  individual.  I  allude  to 
those  two  instances  in  which  the  return  was  *^  cepi  and  defend- 
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ant  in  jaiL"    We  may  imagine  some  poesible  ground  for  lees- 
enihg  the  preasure  of  theee  two  instances ;  but  certainly  the 
case,  as  exhibited  to  us^  furnishes  no  such  ground 
I  am  opposed  to  the  order  now  made. 

Mr  Justice  M'Lban  dissented,  on  the  ground  that  where  a 
defendant  had  been  committed  by  the  marshal  on  a  capias  ad 
satisfaciendum,  before  the  return  day  of  the  writ,  it  is  not  the 
practice  either  in  this  district  or  in  the  state  of  Maryland,  as  he 
understood  it,  to  bring  up  the  defendant,  that  he  may  be 
prayed  in  commitment :  but  that  it  is  the  practice,  under  the 
construction  of  the  Maryland  law,  where  a  defendant  has  been 
arrested  on  a  capias  ad  satisfaciendum,  and  permitted  to  go  at 
large  untQ  the  return  day  of  the  writ,  to  bring  his  body  into 
court  on  such  day,  that  it  may  be  prayed  in  conunitment. 


On  consideration  of  the  petition  filed  in  this  case  in  behalf 
of  the  petitioner,'  and  of  the  arguments  of  coimsel  as  well  for 
the  United  States  as  for  the  petitioner  thereupon  had,  it  is  the 
opinion  of  this  court  that  the  writ  of  habeas  corpus  ought  to 
issue  as  prayed  for.  YHiereupon,  it  is  considered,  ordered  and 
adjudged  by  this  court,  that  a  writ  of  habeas  corpus  be  forth- 
with issued,  directed  to  the  marshal  of  the  United  States  for 
the  district  of  Columbia,  commanding  him  to  have  the  body  of 
the  said  Tobias,  with  the  day  and  cause  of  his  caption  and  de- 
tention, immediately  after  the  receipt  of  the  writ,  to  do,  receive 
and  submit  to  all  and  singular  those  things  which  the  court 
shall  consider  concerning  him  in  this  behalf,  and  to  have  then 
and  there  the  said  writ  with  his  doings  thereon. 

To  the  writ  of  habits  corpus  the  marshal  of  the  district  of 
Columbia  made  the  following  return : 

Henry  Asbton,  Esq.  marshal  jof  the  United  States  for  the 
district  of  Columbia,  having  read  in  open  court  and  filed  the 
following  writ,  together  with  his  return  thereon,  viz.  **^  United 
States  of  America,  ss.  The  president  of  the  United  States,  to 
the  marshal  of  the  United  States  for  the  distiict  of  Columbia, 
greeting:  You  are  hereby  commanded  that  you  have  the 
body  of  Tobitts  Walkiiis,  detained  under  yoiur  custody,  as  it  is 
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said,  under  a  safe  and  secure  conduct,  together  with  the  day 
and  cause  of  his  caption  and  detention,  by  whatsoever  name 
he  shall  be  called  in  the  same,  before  the  supreme  tM>urt  of  the 
United  States,  now  sitting  in  the  capitol  of  the  United  States 
in  the  city  of  Washington,  being  the  present  seat  of  the  na- 
tional government,  immediately  after  the  receipt  of  this  writ, 
to  do,  receive  and  submit  to  all  and  singular  those  things  which 
the  said  supreme  court  shall  then  and  there  consider  concern* 
ing  him  in  this  behalf,  and  have  then  and  there  this  writ  with 
your  doings  thereon.     Witness,  &c. 

Return  of  the  marshal.  **  To  the  honourable  the  judges  of 
the  supreme  court  of  the  United  States.  The  marshal  of  the  dis- 
trict  of  Columbia,  in  obedience  to  the  writ  of  habeas  corpus  issued 
by  the  authority  of  your  honours,  now  produces  into  your  hon- 
ourable court  the  body  of  Tobias  Watkins,  who  has  been  in  his 
custody  ever  since  he  came  into  office,  delivered  over  to  hin^  by 
his  predecessor,  Tench  Ringgold,  in  jail ;  he  stating  that  he  had 
been  held  in  his  custody  by  virtue  of  three  writs  of  capias  ad 
satisfaciendum  at  the  suit  of  the  United  States,  and  by  virtue 
of  a  writ  of  capias  ad  respondendum,  at  the  suit  of  one  Wilham 
Cox,  upon  which  said  last  mentioned  writ  he  the  said  Watkins 
had  been  prayed  into  commitment  by  the  said  Cox,  and  had 
been  ordered  into  commitment  by  the  honourable  judges  of  the 
circuit  court  of  the  United  States  for  the  district  of  Columbia, 
sitting  for  Washington  county,  by  whose  authority  all  the  said 
writs  had  been  issued.  That  being  satisfied  of  the  correctness 
of  the  representations  of  his  said  predecessor,  he  continued  to 
detain  the  said  Watkins  in  custody  without  any  complaint  or 
allegation  of  any  illegality  or  wrong  in  the  said  c<^nfinement 
until  the  rule  was  moved  for  in  your  honourable  court,  at  its 
present  tenn>  at  the  instance  of  said  Watkins,  for  cause  to  be 
shown  by  the  attorney-general  of  the  United  States  why  a  writ 
of  habeas  corpus  should  not  be  granted  to  bring  the  said  Wat- 
kins before  your  honours,  together  with  the  cause  of  his  deten- 
tion. He  further  shows  to  your  honours,  tliat  since  the  said 
rule  was  moved  for,  the  writ  of  Cox,  as  aforesaid,  has  been 
dismissed ;  and  from  that  time  to  the  time  of  his  receiving  the 
said  writ  of  habeas  corpus,  he  held  him  in  custody  by  virtue 
only  of  the  threi^  wrius  of  capia.^  ad  Stilisracieiidinn  at  the  suit 
of  the  Ihiiled  St.itos.  considering  il  impioiwr  to  discharge  hiiu 
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pending^  the  deliberations  of  your  honours  upon  tiie  legality  or 
illegality  of  his  detention  under  and  by  virtue  of  tiiose  writs 
last  mentioned.'^ 

On  consideration  whereof,  and  after  due  deliberation  there- 
upon had,  it  is  now  here  considered,  ordered  and  adjudged  by 
this  court,  in  this  behalf,  that  the  said  prisoner,  Tobias  Wat- 
kins,  be,  and  he  is  hereby  discharged  from  confinement  unaer 
the  said  several  three  writs  of  capias  ad  satisfaciendum  at  the 
suit  of  the  United  Btates,  in  the  said  return  of  the  marshal 
mentioned. 

After  the  discharge  of  Mr  Watkins,  by  this  order  of  tlie  court, 
on  the  19th  day  of  February  18S3,  he  was,  on  the  same  day, 
arrested  and  confined  by  the  marshal  of  the  district  of  Colum- 
bia, under  three  several  writs  of  capias  ad  satisfaciendum  issued 
on  the  same  judgments,  under  which  he  had  been  previously 
detained  in  prison.  These  writs  we ce  dated  on  the  19th  of 
February  1833,  and  were  issued  by  order  of  the  district  attor- 
ney of  the  United  States  for  tlie  district  of  Columbia;  and  were 
returnable  at  the  next  term  of  the  circuit  court  of  the  district. 

A  petition  for  a  writ  of  habeas  corpus,  setting  forth  thi&n 
airest  and  his  imprisonment  under  it,  was  presented  by  Mr 
Watkins;  and  a  rule  on  the  attorney-general  was,  on  motion, 
granted,  to  show  cause  why  the  same  should  not  issue. 

After  argument  of  this  rule,  by  Mr  Coxe  and  Mr  Brent,  for 
the  relator;  and  by  Mr  Tau^y,  the  attorney-general  of  the 
United  States,  and  Mr  Key,  the  attorney  of  the  l-nited  Stateb 
for  the  district  ot  Columbia;  the  rule  was  discharged:  "  the 
court  being  equally  divided  hi  opiuion  as  to  the  (|uestion 
whether  this  court  ought  to  award  a  writ  of  habeas  corpus,  as 
prayed  iu  the  case  by  the  peiilioiier''(rt)- 

(tf)  Al  Uic  Marcli  term  1833  of  tlie  cii-cuil  court  ufilic  I'nitod  States  for 
the  county  of  Wasliingtoii  in  the  di^ttrict  oi*  Columbi:i,  Mr  Watkins  was 
brought  up  on  :i  writ  of  habeas  corpus  uuai'ilvd  by  that  c(mrt,  and  was  di&- 
rf'Hftrgcd.  The  very  learned  opinion  of  tlie  court,  dciivercd  by  the  chief 
fUfetioe  of  the  circuit  coun,  will  be  found  in  the  appentlix  to  \\\\%  volume. 

Vol..  Ml.  .~;5  V 
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Joshua  Scholefield  and  John  Taylor,  plaintiffs  in  er- 
ror V.  Jesse  Eichelberger,  surviving  partnw  of  John 
Clemm,  defendant  in  error. 


Aetion  of  uiumpsit  to  recover  the  balance  of  an  account  current  for  mer- 
chandixe  purchased  in  England  by  order  of  the  defendants.  The  defence 
was^  that  the  contmct  was  made  during  the  war,  and  therefore  void.  By 
the  court:  the  doctrine  is  not  to  be  questioned  at  this  day,  that  durin|^  a 
state  of  hostility,  the  citizens  of  the  hostile  states  are  incapable  of  coo- 
tncting  with  each  other. 

To  say  that  this  nile  is  without  exception,  would  be  assuming  too  great 
latitude.  The  question  has  never  yet  been  examined  whether  a  contract 
for  necessaries,  or  even  for  money  to  enable  the  indiyidual  to  get  home, 
could  not  be  enforcedi  and  analogies  iamiliar  to  the  law,  as  well  as  the 
influence  of  the  general  rule*  in  international  law,  that  the  severities  of 
war  are  to  be  diminished  by  all  safe  and  practical  means,  mi^^t  be  ap- 
pealed to  in  support  of  such  an  exception.  But  at  present,  it  may  be 
safely  aflHrroed  that  there  is  no  recognized  exception,  but  pemussion  of 
a  state  to  its  own  citizens;  which  is  also  implied  in  any  treaty  stipulation 
to  that  effect,  entered  into  with  a  belligerent. 

There  is  no  doubt  that  the  liability  of  a  deceased  co-partner,  as  well  as  hia 
interest  in  the  profits  of  a  concern,  may,  by  contract,  be  extended  beyond 
his  death;  but  without  such  a  stipulation,  even  in  the  case  of  a  co-partner- 
ship for  a  term  of  yean,  it  is  clear  tliat  death  dissolves  the  concern. 

IN  error  to  the  circuit  court  of  the  United  States  for  the  district 
of  Marj'land. 

In  the  circuit  court,  an  action  of  a^:^umpsil  was  brought  by 
the  plainiiffs  in  error  for  the  recovery  of  one  thonr^and  and  one 
pounds  lour  shi II inira  and  cjght  pence  sterling,  with  interest; 
asserted  to  be  due  to  them  by  the  dcfiMiilant.s  in  error,  for  incr- 
cliandize  sold  and  deli\crcd.  The  declarntion  was  in  the 
usual  form. 

On  tlic  iri.-iJ  of  the  c.uisc,  the  pianitilts,  to  manitain  the  ife-suc 
t»n  iheir  ]yw,  olVcrrd  in  ©vi(Wiire  two  accounts  hcadt '  -us  fol- 
lows: "  Dr.  MesBfs  Kichelbeieer  and  Cknnm  in  account  with 
Fcholefield,  Redlcrn  and  Co." 

In  these  account:?,  the  first  of  which  commences  on  the  20th 
of  July  1813,  the  defendunis  arc  charged  on  that  day,  and  at 
subsequent  dates,  witJi  snins  as  Hnc  for  gootls,  postages,  ex« 
penses  and  interest ;  and  are  rreflitcd  witli  several  payments 
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in  1814,  1815,  1816  and  1817:  the  balance  stated  to  be  due  to 
tlie  plaintiffs  on  this  account,  on  the  1st  of  January  1818,  ap- 
pears to  be  two  thousand  five  hundred  and  seventy-nine  pounds, 
sixteen  shillings.  The  second  account  commences  January  1, 
1818,  and  contains  a  credit  of  eight  thousand  dollars  under 
date  of  February  14,  1819;  leaving  the  balance  of  one  thou- 
sand and  one  pounds  four  shillings  and  eight  pence  due  on  the 
Ist  day  of  July  1819,  the  sum  for  which  the  action  was  insti- 
tuted. 

The  plaintifis  proved  that  these  accounts  were  delivered  to 
the  defendants  for  settlement  some  time  in  1819,  and  that  no 
objections  were  made  to  them,  and  the  defendant  acknow- 
ledged the  balance  of  the  accounts  to  be  due,  and  promised 
payment  of  the  same. 

It  was  also  in  evidence,  that  the  plaintiffs  were  British  sub- 
jects and  merchants,  and  had  been  such  s^nce  the  year  1807, 
and  had  always  resided  in  England. 

The  defendant,  to  support  the  issue  on  his  part,  offered  in 
evidence  the  correspondence  of  the  late  firm  of  Eichelberger 
and  Clemm,  and  J.  and  W.  Eichelberger  with  the  plaintifis, 
commencing  on  the  2d  of  February  1813,  and  terminating  on 
the  20th  of  May  1816.  The  letter  of  2d  February  1813,  from 
the  defendants'  late  firm,  received  by  the  plaintiffs  in  error  on 
the  17th  June  r813,  cifter  stating  to  the  plaintiffs  that  every 
thing  indicated  a  detennination  on  the  part  of  the  government 
of  the  United  States  to  continue  the  war  (hen  existing  with 
England,  proceeds  to  say : 

"  As  such  a  conviction  may  reduce  the  prices  of  your  manu- 
factures considerably,  we  have  prepared  an  order  (which  is 
hereto  annexed)  for  some  articles  which  are  only  to  be  purchased 
in  the  event  of  such  a  reduction.  You  will  perceive  that  th<^ 
investment  of  our  money  in  this  way  is  nn  uncertain  specula- 
tion, whatever  may  be  the  reduction  of  prices,  for  we  can  form 
no  opinion  as  to  the  time  when  they  can  be  imported  into  this 
country;-  and  you  will  therefore  insure  the  gpods,  when  bought, 
against  fires.  So  soon  as  we  are  favoured  with  the  invoice, 
we  will  transmit  a  bill  of  exchange  for  (he  amount.  This  you 
may  emulate  on  with  certainty." 

The  subsequent  letters  of  (he  IStli  April  1813,  and  of  the 
18th  June  1814,  contain  further  orders  for  the  purchase  of 
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goods;  and  by  tliat  of  the  18th  June  remittances  were  made, 
and  expectations  of  peace  are  expressed.  ^'  Should  this  desi- 
rable event  take  place,"  the  defendants  say,  "we  shall  calcu- 
late on  receiving  the  goods  amongst  the  first  that  arrive,  under 
full  insurance  against  sea  risk." 

By  a  letter  of  the  22d  February  1815,  the  fiim  of  Eichelber- 
ger  and  Clemm  communicated  the  ratification  of  the  treaty  of 
peace,  express  their  expectations  of  uninterrupted  correspond- 
ence with  the  plaintiffs ;  and  they  also  say,  "  the  principal  ob- 
ject of  this  letter  is,  to  confiiTn  our  former  orders,  and  to  assure 
you  that  munediate  an-angements  will  be  made  to  remit  largely 
on  account  of  them,  with  a  full  reliance  that  they  have  been 
executed  on  the  most  favourable  terms,  and  with  the  large.<9t 
discount." 

On  the  20th  of  May  1816,  they  communicated  to  the  plain- 
tiffs the  losses  which  they  have  sustained,  and  their  expecta- 
tions of  greater  losses  by  the  goods  which  had  been  purchased 
for  them  during  the  war  not  having  been  sent  out  in  the 
spring  of  1815,  and  they  offer  to  return  to  the  agent  of  the 
plaintiffs  the  packages  of  those  goods  wliich  remain  unsold. 
They  say,  in  that  letter,  "  We  are  anxious  to  make  you  pay- 
ment;" and  they  ask  that  the  plaintiffs  may  be  satisfied  with 
the  interest  on  the  balance  due  to  them,  as  the  ::^aroe  may  be 
afterwards  remitted  on  more  advantageous  terms  than  at  that 
date,  in  consequence  of  the  high  rate  of  exchange. 

The  correspondence  of  the  plaintiffs  with  Eichelberger  and 
Clemm,  from  the  9th  of  August  1813  to  the  13th  of  August 
1816,  was  also  given  in  evidence  to  show  the  periods  in  which 
the  transactions  between  the  parties  were  carried  on. 

The  invoices  of  the  merchandizes  shipped  by  the  plaintifTs 
to  the  defcndaiitfi'  late  firm,  were  headed  in  the-  followiner 
tenns : 

'' Binninghamy  August  20,  1 81 4. 

"  Invoice  of  sundry  merchandizes  bought  of  Scholefield, 
Redferu  and  Co.  on  account  and  risk  of  Messrs  Eichelberger 
and  Clemm,  of  Baltimore,  marked  and  nmiibered  as  follows, 
and  consigned  to  rare  of  Messrs  Hughes  and  Duncan,  Liver- 
ponl."' 

''  Birniingham,  March  10,  1815. 
*'  Invoice  of  sundry   merrhandizn  honght   by  Scholefield, 
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Redfern  and  Co.  on  account  and  risk  of  Messrs  Eichelberger 
and  Clemni,  of  Baltimore,  citizens  of  the  United  States  of  Ame- 
rica, marked  and  numbered  as  follows,  and  consigned  to  the 
care  of  Messrs  Hughes  and  Duncan,  Liverpool." 

The  defendants  also  gave  in  evidence  the  deposition  of  WiU 
Ham  Eichelbcfrger,  which  stated,  ^<  That  sometime  in  the  spring 
or  summer  of , the  year  1815,  the  exact  period  deponent  does 
not  recollect,,  he,  this  deponent,  associated  in  the  hardware 
business  with  his  brother  Jesse  Eichelberger,  who  had  previ- 
ously conducted  the  same  business  in  company  with  his 
brother-in-lawy  the  late  Mr  John  Clemm :  That  sometime  in 
the  autumn  of  the  said  year  1815,  goods  and  merchandize 
arrived  in  the  port  of  Baltimore  from  England,  which  goods 
and  merchandize,  this  deponent  entered  at  the  custom  house 
for  Jesse  and  William  Eichelberger :  the  said  Jesse  at  the 
time  of  the  arrival  of  the  said  goods  being  absent  from  the 
city  on  an  excursion  to  the  country :  That  Che  said  goods  and 
merchandize  were  the  first  that  had  been  received  since  the 
death  of  Mr  Clemm,  and  that  the  said  goods  and  merchandize 
were  entered  in  the  books  of  Jesse  and  William  Eichelberger, 
as  their  own  goods,  and  were  not  at  any  time  afterwards  con- 
sidered or  disposed  of  as  the  goods  of  Eichelberger  and  Clemm. 
This  deponent  further  saith,  that  all  the  goods  and  merchan- 
dize which  were  received  subsequently  to  the  death  of  Mr 
Clemm,  were  disposed  of  as  if  all  the  orders  in  relation  to  them 
had  been  given  by  Jesse  and  William  Eichelberger,  and  that 
no  part  or  portion  of  the  proceeds  of  said  goods  and  merchan- 
dize ever  went  to  the  credit  of  Eichelberger  and  Clemm,  or  to 
the  individual  est^  of  Mr  Clemm." 

Vhe  plaintifls  also  gave  in  evidence,  by  John  S.  Skinner, 
that  packets  sailed,  as  carfels,  between  America  and  England 
frequently  during  the  war:  That  cartels  for  a  time  sailed 
from  Annapolis  to  Falmouth,  in  England — and  that  witness 
was  appointed  by  the  president  of  the  United  States  to  super- 
intend the  said  cartels,  and  did  superintend  them  from  Decem- 
ber 1812,  until  they  ceased  to  run  from  Annapolis,  which 
happened  in  about  a  year  after  the  time  abovementioned. 

A  multitude  of  letters  on  commercial  subjects  were  sent  by 
the  Mud  cartels — that  all  letters  sent  by  them  were  examined 
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by  the  witness ;  that  he  never  detained  any  letters  on  commer- 
cial subjecf^  merely,  but  all  letters  of  that  description  were 
suflered  to  go  without  interruption — that  the  practice  of  wit* 
ness,  as  above  stated,  was  known  to  the  secretary  of  state,  and 
approved  by  him. 

Upon  which  evidence  the  defendant,  by  his  counsel,  prayed 
the  court  to  instruct  the  jury,  that  upon  the  whole  evidence, 
the  contract  upon  which  this  action  is  founded,  is  utterly  void, 
upon  principles  of  public  policy,  and  that  the  plaintifb  were 
not  entitled  to  recover.  Which  instruction  the  court  accord- 
ingly gave. 

The  plaintiffs  excepted  to  the  charge  of  the  court,  and  prose- 
cuted this  writ  of  error. 

The  case  was  argued  by  Mr  Donaldson  and  Mr  Taney,  for 
the  plaintiffs  in  error ;  for  the  defendant,  a  printed  argument 
was  submitted  to  the  court  by  Mr  R.  Johnson  and  Mr  R.  B. 
Magruder. 

For  the  plaintifli  in  error  it  was  contended,  that  the  contract, 
as  set  forth  in  the  bill  of  exceptions,  was  a  valid  contract,  on 
which  the  plaintiffs  were  entitled  to  recover ;  and  that  the 
court  below  erred  in  instructing  the  jury  on  the  prayer  of  the 
defendant,  that  said  contract  was  utterly  void  upon  principles 
of  pubhc  policy. 

It  was  argued  that  the  facts  of  the  case  do  not  bring  the 
contract  within  the  principle  upon  which  the  court  charged  the 
jury,  against  the  plain tifis;  and  which  is  insisted  upon  by  the 
counsel  for  the  defendants  in  error. 

2.  The  intercourse  between  the  parties  was  under  the  view 
and  permission  of  the  government  of  the  United  States,  was 
not  contrary  to  public  policy,  nor  was  it  such  as  was  inconsis- 
tent with  the  actual  hostilities  then  existing  between  the  two 
nations. 

The  rule  that  there  shall  be  no  trading  with  the  enemy,  is 
admitted ;  but  this  rule  is  applicable  only  to  contracts  made,  and 
to  be  executed  and  completed  during  a  war.  While  ^ch 
contracts  are  acknowledged  to  be  forbidden  and  to  be  void,  a 
contract  like  that  upon  which  this  suit  was  founded  partakes 
of  no  features  which  can  bring  it  into  censure.     There  was  no 
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Intention  to  bring  the  goods  into  the  United  States  until 
peace  should  be  re-established:  the  goods  were  ordered  to  be 
purchased  with  this  view  and  with.no  other,  and  they  were  to 
remain  in  England  waiting  that  event.  The  expected  demand 
for  the  goods  on  the  return  of  peace  furnished  the  only  induce* 
ment  to  their  purchase. 

The' evidence  in  the  case  shows  that  the  first  invoice,  com-  . 
prehending  a  part  of  the  goods  purchased,  was  paid  for.     The 
second  invoice,  dated  March  10th,  1815,  was  after  the  war 
was  ended,  and  was  legaL 

If  the  contract  in  the  first  invoice  was  illegal,  it  was  closed 
and  paid  for.  The  debt  due  upon  the  second  invoice  was 
acknowledged  after  the  war;  and  payment  of  it  was  promised. 

If  there  was  any  intention  to  trade  with  the  enemy,  it  was 
not  carried  into  efiect ;  an  intention  to  trade  with  the  enemy, 
and  at  the  time  when  the  trading  is  actually  canied  on,  peace 
exists,  no  offence  is  committed.  The  Saunders,  2  GalUson, 
210,  214.  The  principles  of  that  case  fully  apply  to  the  case 
before  the  court.  The  trading  which  was  condemned  by  the 
court  of  New  York  in  the  case  of  Griswold  v.  Waddhigton,  16 
Johns.  438,  was  a  trading  during  the  war.  Intercourse  incon- 
sistent with  actual  hostility  is  the  offence  against  which  the 
operation  of  the  rule  is  directed,  8  Cranch,  163. 

The  evidence  in  this  case  shows  that  commercial  letters 
were  allowed  by  the  government  to  be  transmitted  to  England. 
That  commercial  letters  were  transmitted  under  the  inspection 
of  the  goveminent  agent,  and  this  was  known  to,  and  approved 
by  the  president.  This  practice  was  known  to  exist  by  the 
secretary  of  state,  and  was  approved.  This  was  equivalent 
to  a  license.  If  certain  acts  are  permitted,  their  incidents  are 
legalized.  8  East,  273,  290 ;  5  Taunton,  679 ;  Eng.  Com. 
Law  Reports,  231 .  A  citizen  of  the  United  States  may  during 
war  draw  bills  on  the  subjects  of  an  enemy.     1  Paine,  1 66. 

For  the  defendant  in  error  it  was  argued,  that  the  judgment 
of  the  circuit  court  should  be  afiirmed  on  the  following  grounds. 

1.  The  contract  upon  which  the  suit  is  brought,  having  been 
made  at  a  time  when  Great  Britain  and  the  United  States  of 
America  were  at  open  war  with  each  other,  and  the  plaintiffs 
and  defendants  in  this  cause  being  then  respectively  citizens  of 
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Uie  two  belligerent  nations,  is  utterly  void  on  principles  of  pub- 
lic policy,  acknowledged  by  all  the  civilized  communities  of 
the  world.  It  would  be  a  waste  of  time  to  multiply  authorities 
for  so  clear  a  proposition.  The  whole  subject  is  fully  discussed 
in  the  case  of  Griswold  v.  Waddington,  reported  in  16  Johns. 
Rep.  438,  and  the  authorities  there  cited  by  the  chancellor; 
who,  in  page  472,  reviews  the  American  decisions. 

2.  If  the  orders  for  goods  given  by  Eichelberger  and  Clemm, 
during  the  war,  never  aflbrded  a  ground  of  action  for  the  plain- 
tiff against  them,  then  it  is  conceived  that  the  present  suit 
cannot  possibly  be  sustained.  It  is»  in  form,  a  suit  against 
Jesse  Eichelberger  as  surviving  partner  of  John  Clemm ;  and 
cannot  be  supported  by  any  evidence  of  a  mbsequetU  reception 
of  the  goods,  and  a  promise  to  pay  by  Eichelberger  after  the 
dissolution  of  the  partnership  by  the  death  of  Mr  Clemm.  The 
goods  having  been  received  by  J.  and  W.  Eichelberger,  and  a 
promise  made  to  pay  for  them,  it  may  possibly  be  true  that  J. 
and  Wr  Eichelberger  were  responsible  for  them ;  but  the  suit 
should  have  been  brought  against  them,  and  not  in  its  present 
form,  which  supposes  an  ultimate  liability  of  the  representa- 
tives of  Mr  Clenmi,  who  was  never  himself  liable,  and  whose 
estate  never  was  in  point  of  fact  benefited  by  the  goods  fiirnish- 
ed  by  the  plaintiffs.  The  attention  of  the  court  is  particularly 
called  to  the  form  of  the  present  action ;  which  it  is  confidently 
conceived  cannot  be  sustained,  unless  the  contract,  in  its  in- 
ception, was  valid  and  obligatory  upon  Eichelberger  and 
Clemm.  There  can  be  no  relation  back,  fi'om  the  subsequent 
reception  of  the  goods,  to  make  the  estate  of  Clemm  in  any 
event  liable.  Any  right  of  action,  if  existing  at  all,  could  only 
have  sprung  up  from  the  subsequent  receipt  and  appropriatic»i 
of  the  goods,  and  this  was  by  the  new  firm  of  J.  and  W.  Eichel- 
berger, and  long  after  the  dissolution  of  the  partnership  of 
Eichelberger  and  Clennn. 

Mr  Justice  Johnson  delivered  tlie  opinion  of  Uie  Court. 

The  action  here  is  assumpsit  to  recover  the  balance  of  an 
account  cuirent  against  Eichelberger,  survivor  of  Eichelberger 
and  Clemm,  the  latter  having  died  during  the  war.  The  de- 
fence ife*,  that  the  contract  was  made  during  war,  and  therefore 
void. 
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The  doctrine  10  not  at  tliis  day  to  be  questioned,  that  during 
a  state  of  hostility^  the  citizens  of  the  hostile  states  are  incapa* 
hie  of  contracting  with  each  other.  For  near  twenty  years  this 
has  been  acknowledged  as  the  settled  doctrine  of  this  court, 
and  in  a  case  which  proves  it  to  be  a  rule  of  very  general  and 
rigid  application  (The  Rapid).  Even  the  exception  common* 
ly  quoted  of  ransom  bonds,  has  been  shown,  I  think,  in  the 
case  of  Potts  v.  Bell,  to  be  no  exception ;  since  it  grows  out  of 
a  state  of  war ;  is,  ex  vi  termini,  a  contract  between  belligerents ; 
and  from  its  nature  carries  with  it  the  evidence  of  the  fidelity  of 
the  parties  to  theii  respective  governments.  To  say  that  the 
rule  is  without  exception,  would  be  assuming  too  great  a  lati- 
tude. The  question  has  never  yet  been  examined,  whether  a 
contract  for  necessaries,  or  even  for  money  to  enable  the  indi- 
vidual to  get  home,  would  not  be  enforced ;  and  analogies  fami- 
liar to  the  law  as  well  as  the  influence  of  the  general  rule  in 
international  law,  that  the  severities  of  war  are  to  be  diminish- 
ed by  all  safe  and  practical  means,  might  be  appealed  to  in  sup- 
port of  such  an  exception.  But  at  present,  it  may  6e  safely 
affirmed  that  there  is  no  recognized  exception  but  permission 
of  a  statp  to  its  own  citizen,  which  is  also  implied  in  any  treaty 
stipulation  to  that  effect  entered  into  by  the  belligerents. 

Nor  do  the  learned  gentlemen  who  argued  this  cause  con- 
trovert the  general  rule;  they  only  attempt  to  except  this  case 
from  its  application :  First,  by  an  imputed  permission  on  behalf  of 
the  United  States  ;  Second,  by  shifting  the  creation  of  the  con- 
tract from  the* date,  which  appears  on  its  face,  to  the  time  of 
delivery  of  the  goods ;  which,  in  point  of  time,  were  not  shipped 
until  after  the  peace. 

On  the  first  of  these  grounds  of  exception  there  is  a  very 
strong  case  on  recoril,  to  show  that  such  a  relaxation  of  the 
laws  of  war  is  not  to  be  inferred  from  ordinary  circumstances, 
if  indeed  it  may  be  inferred  at  all;  it  is  the  case  of  the  Count  de 
Wohrenzoff,  decided  by  the  lords  of  appeal,  in  the  year  1781. 
It  was  the  case  of  an  importation  of  French  wines  firon  Bour- 
daaux  into  Ireland,  during  the  war  of  our  revdution,  and  the 
evidence  to.justify  it  mras,  that  the  trade  in  wines  between  Dudi)- 
lin  and  Bourdeaux  had  been  gdng  on  fimn  the  commencement 
of  the  war,  openly  and  without  interruption  from  the  officen  of 
the  cust<xns;  .nay,  that  an  additional  duty  had  been  imposed 
Vol..  VII.— S  Z 
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upon  their  importation  aince  the  commencement  of  the  war. 
Yet  they  were  condemned,  and  their  condemnation  affirmed. 
These  circuiinftances  are  infinitely  stronger  than  those  relied 
on  in  this  case ;  sinc6  the  permit  to  carry  on  commercial  corres- 
pondence during  the  war,  caimot  reasonaUy  imply  more  than 
to  sanction  an  innocent  correspondence ;  a  correspondence  lead- 
ing only  to  legal  results,  not  having  for  its  objects  any  unper- 
mitted acts,,  or  acts  inconsistent  with  the  relation  of  members 
of  hostile  states. 

It  will  be  perceived  here  that  the  court  does  not  deny  the 
power  of  belligerent  states,  so  to  modify  the  relations  of  a  state 
of  war  as  to  permit  commercial  intercourse  or  other  intercourse 
according  to  their  will.  They  who  give  the  law  may  modify 
it,  and  except  from  its  operation  whatever  ground  they  choose 
to  declare  neutral.  The  language  of  jurists  is  uniform  on  this 
subject,  and  reason,  policy  and  humanity,  sustain  the  exercise 
of  such  a  power. 

The  second  ground  of  exception  relied  on  by  the  plaintiflb, 
suggests  several  considerations. 

It  is  insisted,  that  the  goods  having  been  shipped  subsequent 
to  the  war,  and  coming  to  possession  of  the  survivor  of  Eichel- 
berger  and  Clemm,  constituted  a  sufficient  ground  of  contract, 
without  reference  to  the  time  of  purchase,  the  delivery  raising 
the  contract  for  payment,  and  the  receipt  by  the  survivor  being 
the  receipt  of  the  firm  to  which  it  was  shipped. 

1.  Had  the  articles  of  copartnership,  or  the  terms  of  it,  if 
entered  into  without  written  articles,  appeared  upon  the  bill  of 
exceptions,  the  court  would  have  been  called  upon  to  consider 
this  exception,  with  reference  to  the  terms  of  those  articles. 
There  is  no  doubt  that  the  liability  of  a  deceased  copartner,  as 
well  as  his  interest  in  the  profit  of  a  concern,  may  by  contract 
be  extended  beyond  his  death ;  but  without  such  stipulation, 
even  in  case  of  a  copartnership  for  a  term  of  years,  3  Madd. 
245 :  it  is  clear  that  death  dissolves  the  concern.  In  the  ab- 
sence of  proof  to  the  contrary,  we  can  only  take  this  as  the 
case  of  a  general  association,  without  articles  extending  it  be- 
yond the  life  of  Clemm,  and  then  the  shipment  having  been 
made  after  his  death,  and  no  part  of  the  proceeds  having  ever 
come  to  his  use,  the  case  furnishes  no  ground  for  charging  his 
estate. 
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t.  But  this  is  not  the  trae  ground  on  which  to  place  this 
question.  The  consideration  fatal  to  the  claim  of  the  plain- 
tiffs, that  the  letter  on  which  these  advances  were  made,  was 
in  itself  a  nullity,  and  could  not  be  made  the  basis  of  a  con- 
tract, on  which  this  court  would  entertain  a  suit ;  the  purchases 
made  under  it  could  add  nothing  to  its  validity,  nor  were  these 
goods  ever  the  property  of  these  plainttflEs,  for  they  were  pur- 
chased for  these  defendants,  and  finally  shipped  to  them  as 
their  goods,  not  those  of  the  plaintifli.  The  plaintiffs  advanced 
the  money;  with  them  the  contract  was  for  money  paid  and 
expended,  but  in  the  purchase  and  sale  of  the  goods  they  were 
but  the  agents,  carrying  into  eflect  a  contract  between  the 
seller  and  these  defendants.  Hence  the  insurance  against  fire. 
No.  1,  for  the  loss  would  have  been  that  of  defendants,  not  of 
plaintiffs. 

These  considerations  leave  no  doubt  upon  the  mind  of  this 
court,  that  the  decision  of  the  court  below  was  correct. 

The  judgment  is  a£Srmed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord  from  the  circuit  court  of  the  United  States  for  the  district 
of  Maryland,  and  was  argued  by  counsel:  on  consideration 
whereof  it  is  ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  circuit  court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  costs. 
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Richard  M.  Scott,  plaintiff  in  error  v.  Esra  Lunt's 

Administrator. 

Action  of  eoTenant  brought  by  the  pUintiff  in  error  to  recoyer  the  emoiuit 
of  certein  rents  tUeged  to  have  been  due  and  in  arrear  from  the  defend- 
ant fince  the  death  of  hia  inteatate  under  an  indenture,  by  which  a  certain 
annual  rent  waa  reserved  out  of  the  property  conveyed  by  the  indenture* 
and  which  the  grantee  covenanted  to  pay;  a  clause  of  re-entry  for  non- 
payment of  the  rent  being  contained  in  the  deed.  By  tlie  court:  it  is 
firmly  established,  that  on  a  covenant  to  pay  rent,  reserved  by  the  deed 
granting  real  estate  subject  to  the  rent,  the  personal  representatives  of 
the  covenantor  are  liable  for  the  non-payment  of  the  rent,  after  an-  as- 
signment, although  there  may  also  be  agood  remedy  against  the  assignee. 
The  laws  of  Virginia  hare  not,  in  this  respect,  ntrrowed  down  the  re- 
sponsibility existing  by  the  common  law  in  England. 

The  assignee  of  a  foe  farm  rent,  being  an  estate  of  inheritsnce,  is,  upon  the 
principles  of  the  common  law,  entitled  to  sue  therefor  in  his  own  name. 
It  is  an  exception  from  the  general  rule,  that  choses  in  action  cannot  be 
transferref!,  and  stands  upon  the  ground  of  being,  not  a  mere  personal 
debt,  but  a  perdurable  inheritance. 

The  common  law  of  England,  and  all  the  statutes  of  pariiaroent  made  in  aid 
of  the  common  law,  prior  to  the  fourth  year  of  the  reign  of  king  Jamea 
the  first,  which  are  of  a  general  nature,  and  not  local  to  the  kingdom, 
were  expressly  adopted  by  the  Yirginia  statute  of  1776;  and  the  subse- 
quent revisions  of  its  code  have  confirmed  the  general  doctrine  on  this 
particular  subject 

The  instructions  given  to  the  jury,  not  conforming  to  the  issue  made  up  by 
the  pleadings,  a  venire  de  novo  was  awarded. 

IN  error  to  the  circuit  court  of  the  United  Stales  for  the  county 
of  Alexandria  in  the  district  of  Columbia. 

This  was  an  action  of  covenant  instituted  in  the  circuit 
court  for  the  county  of  Alexandria,  by  the  plaintiff  against  the 
defendant,  to  recover  sundry  annual  rents  alleged  to  he  due 
from  the  defendant's  testator  to  the  plaintiff,  under  a  deed  exe- 
cuted by  General  George  Washington  and  wife  of  the  one  part, 
and  the  defendant's  intestate  on  the  other  part,  by  which  a  lot 
of  ground  in  the  city  of  Alexandria  was  conveyed  to  Ezra 
Lunt,  his  heirs  and  assigns^  subject  to  the  payment  of  an 
annual  rent  of  seventy-three  dollars,  payaUe  to  General  George 
Wa^ington,  hie  heirs,  executors  and  assigns,  on  the  6th  day 
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of  Auguttt  ill  each  year.     The  deed  was  made  u,jon  the  8th 
day  of  August  1799,  and  contained  the  following  covenants: 

''  And  the  said  Ezra  Lunt,  his  heirs  and  assigns,  does  herehy 
grant  unto  General  George  Washington,  his  heirs  and  assigns, 
the  said  annual  rent  of  seventy-three  dollars,  issuing  out  of  the 
said  hereby  demised  premises;  and  the  said  Ezra  Lv:  \iy  his 
heirs  and  assigns,  do  hereby  covenant,  promise  and  grant,  to 
and  with  the  said  General  George  Washington,  his  heirs  and 
assigns,  that  he,  the  said  Ezra  Lunt,  his  heirs  and  assigns,  will 
yearly,  and  every  year  for  ever,  well  and  truly  pay  the  afore- 
said sum  of  seventy-three  dollars,  unto  the  said  General  George 
Washington,  his  heirs  and  assigns,  on  the  day  and  at  the  time 
appointed  for  payment,  as  aforesaid;  and  also,  that  it  shall  and 
may  be  lawful  for  the  said  General  George  Washington,  his 
heirs  and  assigns,  at  any  and  at  all  times  after  the  said  rent 
tihail  become  due  (if  the  same  be  not  paid  when  demanded), 
(o  enter  upon  the  said  hereby  granted  piece  of  land,  and  dis- 
tress and  sale  make  of  the  goods  and  chattels  which  may  be 
thereu|30u  found,  to  pay  and  satisfy  such  rent  or  rents,  or  part 
of  a  rent,  as  may  remain  due  and  in  arrear.  And  it  is  further 
agreed,  covenanted,  conditioned  and  provided,  by  the  said  Ezra 
Lunt,  his  heirs  and  assigns,  to  and  with  the  said  General 
Greorge  Washington,  his  heirs  and  assigns,  that  if  the  said 
yearly  rent  of  seventy-three  dollars,  or  any  part  thereof,  be  be- 
hind or  unpaid  for  the  space  of  thirty  days  next  after  the  same 
became  due  and  payable,  and  sufficient  goods  and  chattels  of 
the  said  Ezra  Lunt,  his  heirs  and  assigns,  shall  not  be  found 
upon  the  said  hereby  granted  premises  to  pay  and  satisfy  the 
same,  that  then  it  shall  and  may  be  lawful  for  the  sajd  General 
George  Washington,  his  heirs  and  assigns,  in  and  upon  the 
said  hereby  granted  piece  of  hind  and  premises  to  re-enter,  and 
the  same  to  hold  again,  repossess  and  enjoy,  as  if  this  pi;esent 
indenture  had  never  been  made,  any  thing  herein  contained  to 
the  contrary  thereof  in  anywise  notwithstanding." 

The  deed  also  curiiainH  a  covenant  of  general  warranty. 

On  the  28th  of  August  1804,  the  executors  of  General 
Washington,  by  a  deed  of  indenture  executed  on  that  day,  sold 
and  conveyed  to  Henry  Smith  Turner,  his  executors,  adminis- 
trators and  assigns,  the  annual  rent  of  seventy-three  dollars, 
issuing  out  of,  and  charged  upon  the  piece  of  ground  conveyed 
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to  Ezra  Lunt,  *^  to  have  and  to  bold  the  said  annual  rent  of 
seventy-three  dollars,  unto  the  said  Henry  Smith  Turner,  his 
heirs  and  assigns,'*  &c.  This  deed  recit^  the  conveyance  to 
Ezra  Lunt  at  large. 

On  the  25th  day  of  February  1808,  Henry  Smith  Turner 
sold  and  conveyed  the  said  ground  rent  of  seventy-three  dol- 
lars, to  the  plaintiff  in  error.  The  conveyance,  after  reciting 
the  deed  from  General  Washington  to  Ezra  Lunt,  and  that  the 
said  rent  and  the  powers  of  distress  and  re-entry  contained  in 
the  same,  were,  by  the  executors  of  Creneral  Washington, 
transferred  to  him,  the  said  Henry  Smith  Turner,  his  heirs  and 
assigns,  by  the  deed  of  August  5th,  1804,  proceeds  as  follows: 

*^  Now  this  indenture  witnesseth,  that  the  said  Henry  Smith 
Turner,  and  Catharine  his  wife,  for  and  in  consideration  of  six 
hundred  dollars,  to  him,  the  said  Henry  S.  Turner,  in  hand 
paid  by  the  said  Richard  Marshall  Scott,  at  or  before  the  seal- 
ing and  delivery  of  these  presents,  the  receipt  whereof  he,  the 
said  Henry  Smith  Turner,  doth  hereby  acknowledge,  and 
thereof  and  of  every  part  and  parcel  thereof  doth  acquit,  re- 
lease, and  discharge  him,  the  said  Richard  Marshall  Scott,  his 
heirs,  executors  and  administrators,  by  these  presents,  liave 
given,  granted,  bargained,  sold,  aliened,  assigned,  transferred, 
set  over,  and  confirmed,  and  by  these  presents  do  give,  grant, 
bargain,  sell,  alien,  assign,  trlmsfer,  set  over,  and  confirm  unto 
him,  the  said  Richard  Marshall  Scott,  his  heirs  and  assigns 
for  ever,  that  rent  of  seventy-three  dollars,  issuing  out  of  that 
piece  of  ground  lying  upon  the  north  side  of  Prince  street, 
and  to  the  westward  of  Pitt  street,  in  the  town  of  Alexandria, 
granted  by  the  said  George  Washington  to  the  said  Ezra  Lunt, 
and  by  his  executors  conveyed  and'  transferred  unto  him,  the 
said  Henry  Smith  Turner,  and  the  powers  of  distress  and  re- 
entry, and  all  deeds  and  instruments  of  writing  which  relate 
to  the  reservation  and  transfer  of  the  said  rent,  and  every  cove- 
nant, clause,  and  stipulation,  contained  in  them  or  any  of 
them.  To  have  and  to  hold  all  and  singular  the  said  premi- 
ses, with  their  apputtenances,  unto  him,  the  said  Richard 
Marshall  Scott,  his  heirs  and  assigns,  to  the  only  proper  use  ^ 
and  behoof  of  him,  the  3aid  Richard  Marshall  Scolt,  his  heirs 
and  assign ."9  for  ever '' 
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To  the  declaration  filed  upon  the  covenant  contained  in  the 
lease  for  the  payment  of  these  rents,  the  defendant  pleaded : 

Ist,  That  he  had  not  broken  the  covenants  in  the  declara- 
tion mentioned,  and  put  himself  on  the  country  and  the  said 
plaintiff  likewise.  The  defendant  afterwards  filed  a  general 
demurrer  to  the  declaration,  which  was  overruled  by  the  court, 
and  the  defendant  then  filed  two  additional  pleas,  viz  : 

2d,  That  he  had  fully  administered,  &c. 

Sd,  That  before  the  days  in  the  declaration  mentioned 

for  the  payment  of  said  rent,  that  is  to  say,  on  the day 

of ^  in  the  year the  said  plaintiff,  under  and  by  virtue 

of  the  said  condition  of  re-entry  in  the  said  deed  contained,  did 
enter  on  the  said  premises,  thereby  demised,  for  non-payment 
of  certain  rent  then  in  arrear  and  unpaid,  and  held  and  occu- 
pied the  same  as  vested  in  him  by  the  said  entry  as  his  absolute 
estate,  &;c. 

To  these  pleas  there  was  a  general  replication  and  issues. 

After  these  issues  were  joined,  the  plea  fully  administered 
was  withdrawn,  and  the  cause  went  before  the  jury  upon  the 
first  and  second  pleas  above  stated. 

The  plaintiff  gave  in  evidence  the  deed  or  lease  from  Gene- 
ral Washington  and  Martha  his  wife,  to  Ezra  Lunt,  and  the 
conveyances  of  the  executors  of  General  Washington,  and 
Henry  Smith  Turner. 

The  defendant  then  gave  evidence  to  prove  that,  upon  the 
settlement  of  the  administration  account  by  the  defendant  upon 
the  estate  of  his  testator,  there  was  a  balance  in  the  hands  of 
the  administrator  of  one  hundred  and  forty-nine  dollars ;  which 
he,  the  defendant,  under  the  order  of  the  orphans'  court,  dis- 
tributed among  the  next  of  kin  of  the  deceased,  in  the  year 
1812 ;  no  demand  having  been  made  upon  him  as  administra- 
tor for  said  rent  prcviouply  to  this  suit 

The  defendant  then  gave,  in  evidence  to  the  jury,  a  deed 
from  the  original  lessee,  Ezra  Lunf  and  his  wife,  to  James 
Boyd,  and  a  deed  from  .)aii)e«  Boyd  to  Jonatlian  Schofield, 
f»y  which  deeds  ii  was  admitted,  that  the  pioniises  upon 
which  the  ?nid  rent  was  charged  had  been  duly  conveyed  to 
him,  Jonathan  Schofield.  . 

The  defendant  then  ottered  Jonathan  Hrhotielil  as  a  wit- 
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nen  in  the  said  cause  to  prove  that  the  said  plaintiflT  had  made 
a  re-entry  upon  the  premises  in  question. 

The  said  Schofield  proved,  that  he  had  held  the  premisess 
in  question,  from  the  time  he  obtained  a  deed  for  them,  that  is 
to  say,  from  the  4th  of  November  1817,  to  the  latt^  end  of  the 
year  1820 ;  that  towards  the  close  of  18t0,  the  jdaintiff  pressed 
him  for  the  rents  then  due  upon  the  premises,  and  threatened 
to  re-enter  upon  them,  if  the  rent  was  not  paid ;  that,  in  the 
year  1819,  the  said  plaintiff  and  himself  had  a  conversation  in 
relation  to  the  said  rent,  in  which  the  plaintiff  threatened  to 
re-enter  upon  the  premises  for  the  non-payrhent,  and,  that  the 
said  Schofield  had,  on  his  part,  in  the  said  conversation,  de- 
clared hii  total  inability  to  make  payment,  and  that,  at  the 
plaintiff's  request,  he  agreed  that  the  plaintiff  should  take  pos- 
session of  the  premises  and  do  what  he  pleased  in  consequence 
of  .the  non-payment  of  the  said  rent ;  that,  in  the  end  of  the 
year  18t0,  he  received  a  letter  from  the  plaintiff  on  the  same 
subject,  and  that  the  letter  now  produced  by  the  latter,  was 
written  \yy  him  in  answer  thereto ;  that  after  this  he  understood 
that  the  said  plaintiff  had  re-entered  on,  and  taken  upon  him- 
self, the  management  of  the  said  premises,  and  he  supposed 
that  he  meant  no  longer  to  look  to  him  for  the  rents,  and,  in 
fact,  that  he  had  re-entered  upon  the  premises ;  that,  from  the 
year  1819,  to  the  present  tirhe,  he  has  had  nothing  to  do  with 
the  premises,  nor  has  any  claim  been  made  against  him  for  the 
rent.     It  is  admitted  that,  during  all  this  time,  that  is  to  say, 
from  January  1821  to  the  present  time,  the  said  Jonathan 
Schofield  is  wholly  insolvent 

The  defendant  then  examined  a  witness,  one  Barton  Lynch, 
who  gave  evidence  to  prove,  that  about  the  beginning  of  the 
year  1821^  the  plaintiff  engaged  him  to  labour  for  him  at  se- 
venty-three dollars  a  year,  and  the  plaintiff  informed  him  that 
he  was  entitled  to  a  ground  rent  upon  the  premises  in  question 
of  9eventy-three  dollars ;  that  if  he  would  cdlect  this  rent,  he 
might  do  so  and  apply  it  to  his  (the  plaintiff's)  credit  on  ac- 
count of  his  labour,  and  that  he  might,  so  far  as  the  plaintiff 
had  any  concern  in  the  premises,  do  whatever  he  pleased  to- 
wards renting  and  making  the  most  of  the  property ;  that  he 
did  not  mean  to  re-enter  upon  the  property ;  that  he  immedi- 
atelv  turned  his  atiention  and  found  tw  families  living  upon 
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It ;  that,  under  an  authority  from  the  piaiiitiff,  he  entered  on 
and  repaired  the  premises  to  a  pretty  considerable  extent,  and 
rented  the  property  out,  from  time  to  time,  for  nearly  three 
years,  and  received  fr>r  the  rents  about  one  hundred  and  forty 
dollars,  which  was  paid  over  to  the  plaintiff,  or  rather  account- 
ed for  by  him  to  the  plaintiff,  in  the  settlement  of  his  acc4>unt 
for  his  labour  done  for  the  plaintiff. 

This  evidence  being  given  to  the  jury,  with  a  view  of  show- 
ing that  a  re-entry  had  been  made  by  the  plaintiff  upon  the 
premises  in  question,  the  counsel  for  the  plaintiff  prayed  the 
court  to  instruct  the  jury,  that  the  said  evidence  was  not  com- 
petent to  piove  that  the  said  plaintiff  had  re-entered  upon  the 
said  premises,  so  as  to  vest  in  him  a  title  to  the  said  premiscrs, 
and  to  bar  him  from  the  claim  which  he  has  here  made;  and 
(hat  it  was  not  even  competent  for  the  jury  to  infer  from  the 
said  evidence,  that  such  re-entry  had  been  made :  which  in- 
struction the  court  refused  to  give,  being  of  opinion  that  the 
said  evidence  was  competent  to  be  left  to  the  jury  for  their 
consideration,  upon  the  question  whether  a  re-entry  had  been 
made  by  the  plaintiff  according  to  the  terms  of  the  clause  in 
the  aforesaid  original  deed,  from  General  Washington's  execu- 
tors to  the  said  Ezra  Lunt. 

The  court  liaving  refused  to  instruct  the  jury  as  aforesaid, 
the  counsel  for  the  plaintiff  prayed  the  court  to  instruct  the 
jury,  that  the  time  at  which  the  re-entry  ought  to  be  made, 
depended  upon  the  lease  given  in  evidence  by  the  plaintiff  as 
aforesaid,  and  could  not  be  varied  by  the  evidence  given,  as 
aforesaid,  by  the  defendant ;  and  that  if  they  found  that  a  re- 
entry had  been  made,  that  it  ought  to  be  such  as  would  con* 
fonn  to  the  deed  ;  and  that  a  mere  occupation  of  the  premises, 
by  a  landlord  or  his  agent,  or  the  receipt  of  rents  of  the  premises 
did  not,  in  themselves,  amount  to  a  re-entry;  which  instruction 
the  court  refused  to  give,  being  of  opinion  that  it  was  for  the 
said  Schofield  to  waive  any  of  the  formalities  required  by  law 
for  his  benefit. 

The  defendant  tiien  prayed  the  court  to  instruct  the  jurv 
that  if  the  jury  should  be  satisfied  by  the  said  evidence,  tliat 
the  said  Riclmrd  M.  Scott  did  enter  and  take  possession  of  he 
premises,  under  and  by  virtue  of  the  clause  of  re-entry,  in  the 
deed  from  General  Washington's  executors  to  the  testator  of 
Vol.  Vii.--4  A 
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the  defendant)  it  is  competent  for  the  jury  to  infer  from  the 
evidence  aforesaid,  that  the  said  Jonathan  Schofield  assented 
to  the  said  re^enitry ;  and  that  if  they  believe  that  he  did  90 
assent,  and  he  yet  continues  to  assent  to  the  said  re-entry,  and 
that  the  plaintiff  has  never  since  offered  to  reinstate  the  said 
Schofield  in  the  possession  of  the  said  premises,  that  the  said 
plaintiff  is  bound  by  the  said  entry,  and  cannot  recover  against 
the  same,  'the  rent  which  became  due  subsequently  thereto ; 
which  instruction  the  court  gave  as  prayed. 

The  counsel  for  the  plaintiff  excepted  to  the  refusal  of  the 
court  to  give  the  instruction  prayed  by  the  plaintiflQ  and  to  the 
instruction  given  by  the  court  on  the  prayer  of  the  defendant. 
Judgment  having  been  rendered  by  the  court,  in  fovour  of  the 
defendant,  this  writ  of  error  was  prosecuted. 

The  case  was  argued  by  Mr  Swann,  for  the  plaintiff  in  er- 
ror ;  and  by  Mr  Jones,  for  the  defendant. 

Mr  Justice  Storf  delivered  the  opinion  of  the  Court. 

This  cause  comes  before  us  upon  a  writ  of  error  to  the  cir- 
cuit court  for  the  district  of  Columbia,  sitting  in  Alexandria. 

The  original  suit  is  an  action  of  covenant  brought  by  Scott, 
as  assignee,  to  recover  the  amount  of  certain  rents  alleged  to  be 
due  and  in  arrear  from  the  defendant,  since  the  death  of  his 
intestate,  under  an  indenture  stated  in  the  pleadings.  The 
defendant  pleaded  in  the  first  place,  that  he  had  not  broken 
the  covenants  in  the  deed;  after  which  pica,  issue  was  joined. 
Afterwards,  a  general  demurrer  was  put  in  to  the  declaration ; 
which  1>eing  joined  by  the  plaintiff,  was,  upon  the  hearing, 
overruled  by  the  court.  Afterwards  the  pleaof  pleneadminis- 
travit  was  put  in,  which  was  withdrawn  ;  and  the'cause  was 
finally  tried  upon  another  plea ;  whiph,  after  oyer  of  the  inden- 
ture, stated,  that  ''before  the  days  in  the  declaration  specified  for 
the  pa3nfnent  of  the  rent  to  the  plaintiff  under  the  said  deed, 
that  is  to  say,  on,  &c.  the  plaintiff,  under  and  by  virtue  of  the 
condition  of  ie-«nlry  in  the  deed  contained,  did  enter  into  the 
premises  thereby  demised,  for  non  payment  of  certain  rent  then 
in  arrear  and  unpaid,  and  held  and  occupied  the  $ame  a8  vested  in 
hhn  by  the  said  entry  as-  his  absolute  estate;^*  upon  which  plea 
issue  being  joined,  the  jury  found  a  verdict  for  the  defendant. 
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A  bill  of  exceptions  was  taken  at  the  trial,  which  will  presently 
come  under  consideration,  as  matter  assigned  for  error. 

The  indenture  referred  to  was  made  on  the  8th  of  August 
1799,  between  General  Greorge  Washington  and  Martha  his 
wife,  of  the  one  part,  and  Ezra  Lunt,  the  defendant's  intestate,  of 
the  other  part  It  purports,  on  the  part  of  General  Washington, 
to  grant  to  Lunt,  his  heirs  and  assigns  for  ever,  a  parcel  of 
land  in  Alexandria;  he,  Lunt,  his  heirs  and  assigns  yidding 
and  paying  for  ihe  same,  on  the  8th  day  of  August  yearly, 
unto  General  Washington,  his  heirs  and  assigns,  the  sum  of 
seventy-three  dollars.  And  Lunt,  and  his  heirs  and  assigns, 
covenant  with  General  Washington,  his  heirs  and  assigns,  that 
he,  his  heirs  and  assigns  will  yearly  and  ev^ry  year  for  ever, 
well  and  truly  pay  the  aforesaid  sum  of  seventy-three  dollars  to 
Greneral  Washington,  his  heirs  and  assigns  on  the  day,  and  at 
the  time  appointed  for  payment ;  and  that  it  shall  be  lawful 
for  Greneral  Washington,  his  heirs  and  assigns,  at  all  times 
after  the  rent  shall  become  due,  to  enter  upon  the  premises, 
and  distress  and  sale  make  of  the  goods  and  chattels  found 
thereon,  to  satisfy  the  rent  in  arrear.  And  Lunt,  his  heirs  and 
assigns,  ftirther  covenant  with  Greneral  Washington,  his  heirs 
and  assigns,  that  if  the  yearly  rent  or  any  part  thereof,  be  be- 
hind, or  unpaid  for  the  space  of  thirty  days  after  the  same  be- 
comes due  and  payable,  and  sufficient  goods  and  chattels  of 
Lunt;  his  heirs  and  assigns,  shall  not  be  found  upon  the  pre- 
mi^ea  to  pay  and  satisfy  the  same,  it  shall  be  lawful  for  Grene- 
ral: Washington,  his  heirs  and  assigpis,  to  re-enter  and  hold  the 
same' again,  as  if  the  indenture  had  never  been  made.  And 
then  follows  a  covenant  of  general  warranty  on  the  part  of 
General  Washington,  his  heirs  and  assigns. 

The  executors  of  Greneral  Woshhigton,  by  virtue  of  powers 
given  by  his  will,  on  the  25th  day  of  August  1804,  by  inden- 
ture, after  reciting  the  substance  of  the  indenture,  assigned 
and  granted  unto  Henry  S.  Turner,  his  heirs  and  assigns,  the 
said  rent  by  the  following  descriptive  terms :  ^<  the  aforesaid 
annual  rent  of  seventy-three  dollars  issuing  out  of  and  chai'ged 
on  the  aforesaid  piece  or  parcel  of  ground,  herein  before  de- 
scribed." There  are  no  words  in  this  indenture  assigning  over 
the  rights,  powers,  and  remedies,  given  by  the  former  indenture, 
bj^  distress  and  re-entry,  or  the  residuary  interest  in  the  pre- 
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mises  re«uUing  from  such  re-entry.  Turner,  by  another  in- 
denture on  the  t5th  of  February  1808,  assigned  and  granted 
the  same  rent  unto  the  plaintiff  (Bcott),  his  heirs  and  assigns, 
with  the  powers  of  distress  and  re-entry,  and  all  the  covenants 
and  stipulations  iii  the  original  indenture.  But  it  is  manifest, 
that  he  could  not  convey  them,  unless  he  had  already  taken 
them  under  the  assignment  made  to  him  by  the  executors. 
The  declaration  too  is  founded  solely  upon  the  assignment  and 
transfer  of  the  rent^  and  contains  no  allegation  of  any  assign- 
ment of  the  collateral  rights  and  remedies  and  interests  in  the 
estate. 

Under  these  circumstances,  it  is  contended,  that  whatever 
might  be  the  fate  of  the  bill  of  exceptions,  if  the  action  were 
otherwise  unobjectionable,  the  plaintifi^  upon  his  own  showing, 
has  no  title  to  recover :  first,  because  the  rent  is  a  mere  chose 
in  action,  which  cannot  be  transferred  by  itself  to  the  assignee, 
so  as  to  entitle  him  to  sue  therefor  in  his  own  name :  and  se- 
condly, because  no  suit  is  maintainable  against  the  defendant 
as  administrator,  for  the  rent  in  arrear,  since  Lunt^s  decease, 
as  there  is  neither  privity  of  estate,  nor  of  contract,  between 
him  and  the  plaintiflf.  It  is  added,  that  Lunt,  in  fact,  in  his 
life-time,  assigned  over  his  estate  in  the  premises,  and  that  his 
administrator  is  not  responsible  for  any  rent  subsequently  ac- 
cruing and  in  arrear.  But  this  fact  no  where  appears  upon 
the  pleadings ;  and  if  it  did,  it  would  not  help  the  defendant : 
for  it  is  firmly  established,  that  upon  a  covenant  of  this  sort, 
the  personal  representatives  of  the  covenantor  are  liable  for  the 
non-payment  of  the  rent  after  assignment,  although  there  may 
ilso  be  a  good  remedy  against  the  assignee(a).  The  laws  of 
Virginia  have  not,  in  this  respect,  narrowed  down  the  respon- 
sibility existing  by  the  common  law  in  England,  at  the  emi- 
gration of  our  ancestors. 

Whether  the  plaintiff  as  assignee  of  the  rent,  not  being  as- 
signee also  of  the  estate,  in  the  premises,  or  of  the  right  of 
re-entry,  can  maintain  the  present  suit,  is  quite  a  different  ques- 
tion.    If  he  had  been  the  assignee  of  tlie  estate,  or  of  the  right 


(a)  See  Comyn's  Dig.  Covenant,  C.  1.  Bftcon,  Abridg.  Covenant,  £.  1, 
4.  B?j<nard  v.  Godicall,  Cro.  Jac.  309.  Orgill  v.  Keroahead,  4  Taunt. 
Rep.  6 '2. 
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of  re-entry^  as  well  as  of  the  rent,  he  would  clearly  be  entitled 
to  maintain  it ;  for  the  laws  of  Virginia  are  in  this  respect  co- 
extensive with  those  of  England  The  common  law  of  En- 
gland, and  all  the  statutes  of  parliament  made  in  aid  of  the 
common  law  prior  to  the  fourth  year  of  the  reign  of  king 
Janies  the  first,  which  are  of  a  general  nature,  and  not  local 
to  the  kingdom,  were  expressly  adopted  by  the  Virginia  statute 
of  1776(a);  and  the  subsequent  revisions  of  its  code  have  con- 
firmed the  general  doctrine  on  this  particular  subject.  The 
very  point  was  decided  in  Havergill  v.  Hare,  Cro.  Jac.  510. 
There  A*  being  seised  of  an  estate  in  fee,  by  indenture  granted 
to  B.  his  heirs  and  assigns,  a  fee  farm  rent.with  a  clause  of 
distress ;  and  covenanted  to  levy  a  fine  to  us^s,  for  securing 
the  payment  of  the  rent ;  so  that,  if  the  rent  should  be  in 
arrear,  B.  his  heirs  and  assigns  might  enter  into  the  land,  and 
enjoy  the  rents  thereof  until  the  rent  in  arrear  should  be  paid 
to  them ;  and  B.  assigned,  by  a  bargain  and  sale  to  C.  the  rent, 
^'vrith.all  the  penalties,  forfeitures,  profits  and  advantages, 
comprized  in  the  indenture."  The  fine  was  levied,  the  rent 
was  in  arrear,  and  C.  entered,  and  brought  ejectione  fimue ; 
and  a  special  verdict  having  been  found,  stating  the  above  facts, 
one  question  was,  whether  this  contingent  and  future  use  to 
arise  upon  non-payment  of  the  rent,  was  transferable  over  to 
C,  by  the  bargain  and  sale.  It  was  strongly  urged  by  the  de- 
fendant's counsel,  that  it  is  a  matter  in  privity  and  possibility 
only,  which  is  not  transferable  before  it  falls  in  esse.  But  all 
the  justices  resolved,  that  it  being  a  matter  of  inheritance,  and 
being  for  the  security  for  the  payment  of  the  rent,  and  wait- 
ing upon  the  rents,  might  well  be  transferred  with  the  rent ; 
and  hy  the  grant  of  the  rent,  the  penalty  and  advantage  well 
passed.  But  if  it  had  been  a  mere  possibility,  not  coupled  with 
any  other  estate,  then  it  had  not  passed.  This  case  is  full  to 
the  purposd  that  such  a  right  of  security  is  capable  of  being 
transferred,  with  the  rent,  by  apt  words ;  and  even,  so  trans- 
ferred, gives  the  assignee  a  legal  title  both  to  the  rent  and  the 
attendant  remedies.  It  leaves,  however,  the  point  untouched, 
whether  the  mere  transfer  of  the  rent,  without  any  transfer  of 
the  right  <tf  entry  (as  in  the  present  case),  would  give  the  as- 

U)  See  1  Vincinui  Reritea  Cade*  eh.  38,  p.  135,  edition  of  1819. 


606  SUPREME  COURT. 

[Scott  ▼.  Limt't  Adminiitnttof.] 

ttgnee  a  right  U>  maintain  an  action  for  the  rent,  seeing  it  is 
notknitby  any  primty  of  right  or  estate  to  the  premises.  Upcm 
full  consideration,  however,  we  are  of  ojMnion  that  the  assignee 
of  a  fee  Arm  rent,  being  an  estate  of  inheritance,  is  upon  the 
principles  of  the  common  hiw  entitled  to  sue  therefor  in  his 
own  name.  It  is  an  exception  from  the  general  rule,  that 
choses  in  action  cannot  be  transferred  ;  and  stands  upon  the 
ground  of  being,  not  a  mere  personal  debt,  but  a  perdurable 
inheritance.  Thus,  if  an  annuity  is  granted  to  one  in  fee, 
although  it  be.  a  mere  personal  charge,  yet  a  writ  of  annuity 
lies  therefor  by  the  common  law ;  not  only  in  fitvour  of  the  par- 
ty and  his  heirs,  but  of  their  grantee.  So  the  doctrine  is  ex- 
pressly laid  down  by  Lord  Coke,  Co.  Litt.  144,  b.,  and  he  is 
fully  borne  out  by  authority(a)  :  and  in  like  manner  for  a  rent 
granted  in  fee  and  charged  on  land,  a  writ  of  annuity  also  lies 
in  favour  of  the  assignee,  at  his  election  (6). 

And  since  the  statute  of  32  Henry  8,  ch.  S4,  covenants 
of  this  sort  running  with  the  estate  or  inheritance,  are  trans- 
ferable to  the  assignee  with  a  full  right  to  the  benefit  thereof. 
So  that  there  is  no  difficulty  upon  principles  of  the  common 
law,  in  giving  efiect  to  the  present  action.  Whether  the  pre- 
sent plaintifi*  has  any  right  to  re-entry  is  a  very  different  ques- 
tion, upon  which  in  the  present  posture  of  this  case  it  is  unne- 
cessary to  give  any  opinion.  It  is  clear,  by  the  common  law, 
that  a  right  of  re-entry  always  supposes  an  estate  in  the  party ; 
and  cannot  be  reserved  to  a  mere  stranger.  So  the  law  was 
laid  down  by  the  twelve  judges,  in  Smith  v.  Packard,  3  Atk. 
135,  140 ;  and  Lord  Chief  Justice  Willis,  on  that  occasion,  in 
delivering  their  opinion,  said,  'therefore  I  have  always 
thought,  that  if  an  estate  is  granted  to  a  man  reserving  rent, 
and  in  default  of  payment  a  right  of  entry  was  granted  to  a 
stranger,  it  was  void."  What  effect  the  statute  of  32  Henry 
8,  ch.  34,  or  the  provisions  of  the  revised  code  of  Virginia^  may 
have  upon  this  point  is  a  question  not  now  before  us. 

We  proceed,  then,  to  the  consideration  of  the  bill  of  excep- 

(a)  See  Co.  Litt  144^  b.,  HafgnLre**  note,  1 1  Gemrd  v.  Boden,  Het- 
ley,  80  (  Mound's  cue,  7  Co.  Rep.  28>  b.  <  1  Thomai's  Co.  Litt  448,  note 
F.  and  449,  note  (9)  {  Bac.  Abridg.  Annuity,  C,  Com.  Dig.  Annuity,  £• 

{h)  Co.  Litt.  144»  b. 
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tions.  Two  inatractions  were  prayed  by  the  plaintifl^  and  one 
by  the  defendant.  The  latter  was  given  by  the  court,  and 
with  reference  to  the  state  of  the  pleadings^  we  see  no  objec- 
tions thereto :  the  difficulty  is  in  the  refusal  of  the  second  in- 
struction prayed  by  the  plaintifEl  It  b  as  follows :  **  the  plain- 
tiff  prayed  the  court  to  instruct  the  jury  that  the  time  at 
which  the  re-entry  ought  to  be  made,  depended  upon  the  lease 
given  in  evidence  by  the  plaintiff  as  aforesaid,  and  could  not 
be  varied  by  the  evidence  given  as  aforesaid  by  the  defendant ; 
and  that  if  they  found  that  a  re-entry  had  been  made,  that  it 
ought  to  be  such  as  would  conform  to  the  deed ;  and  that  a 
mere  occupation  of  the  premises  by  a  landlord  or  his  agent,  or 
the  receipt  of  rents  of  the  premises,  did  not  of  themselves 
amount  to  a  re-entry."  The  court  refused  to  give  the  instruc- 
tion, being  of  opinion  that  it  was  competent  for  the  said 
Schofield,  the  actual  tenant,  to  waive  any  of  the  formalities 
required  by  law  for  his  benefit 

Now^  however  conect  may  be  the  q>inion  of  the  court  of 
this  right  of  waiver  upon  general  principles,  still  the  question 
is,  whether  with  reference  to  the  actual  terms  of  the  pleadings 
and  issue  before  the  jury,  the  instruction  prayed  for  was  not 
such  as  ought,  upon  principles  of  law,  to  have  been  given.  It 
is  wholly  immatierial,  whether  the  pleadings  might  not  have 
been  so  framed  upon  the  fiicts  as  to  have  presented  a  complete 
defence  to  the  action.  The  instruction  prayed  has  reference 
to  the  pleadings  in  the  case.  The  averment  there  is,  that  the 
plaintiff  entered  on  the  premises  under  and  by  virtue  of  the 
condition  of  re-entry  in  the  <Mriginal  deed,  mentioned,  for  non- 
payment of  the  rent ;  and  upon  the  issue  joined,  this  was  the 
material  inquiry.  It  is  clear,  that,  upon  such  an  issue,  no  entry 
not  conforming  to  that  deed,  and  no  evidence  of  an  entry  va- 
rying firom  it,  would  be  admissible  to  support  it.  The  suffi- 
ciency of  the  evidence  before  the  jury  to  support  the  issue  w&s 
properly  left  for  their  consideration.  But  the  defendant  had  a 
right  to  the  instruction,  that  the  proof  must  conform  to  the 
allegations  in  the  pleadings.  For  these  reasons  we  are  of 
opinion  that  the  circuit  court  erred  in  refusing  the  above  in- 
struction ;' and.  the  judgment  must  on  this  account  be  reversed 
and  a  venire  facias  de  novo  be  awarded 
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Walter  Brashear,  appellaut  v.  Francis  Webt,  Thomas 
M.  Willing  and  Henrt  Nixon,  executors  of*  John  Nix- 
on deceased,  and  Henrt  Nixon,  Samuel  Mifflin  and 
John  Lapselet,  assignees  of  Francis  West,  appellees. 

Francis  West,  Henrt  Nixon,  suryiyino  executor  of  John 
Nixon  deceased,  and  Henrt  Nixon,  Samuel  Mifflin 
AND  John  Lapselet,  assignees  of  Francis  West^  appel- 
lants Y.  Walter  Brashear,  appellee: 

It  is  not  necessary  to  the  validity  of  a  deed  of  assignment  for  the  benefit  of 
creditors,  that  creditors  should  be  consulted;  though  the  propriety  of 
pursuing  such  a  course  wiU  generally  suggest  it,  when  they  can  be  con- 
Teniently  assembled.  But  be  this  as  it  may,  it  cannot  be  necessary  that 
the  fact  should  appear  on  the  face  of  the  deed. 

That  a  general  assignment  of  all  a  man's  property  is  per  h  ftaodulenty  has 
nerer  been  alleged  in  this  country.  The  riglit  to  make  it  results  from  the 
absolute  ownership  which  eveiy  man  claims  orer  that  which  is  his  own. 

An  assignment  was  made  by  Francis  YTest,  to  certain  trustees  of  all  his 
property,  girtng  a  preference  to  particular  creditorsi  who  were  to  be  paid 
their  claims  in  full,  before  any  portion  of  the  property  assigned  was  to  be 
diTided  among  his  other  creditors.  By  the  court :  the  preference  gtren 
in  this  deed  to  faTOured  creditors,  though  liable  to  abuse,  and  perhaps  to 
serious  objections,  b  the  exercise  of  a  po#er  resulting  from  the  owner- 
ship of  property  which  the  law  has  not  yet  restnined.  It  cannot  be 
treated  as  a  fraud. 

The  assignment  excluded  from  the  benefit  of  its  prorisions,  all  creditots 
who  should  not  within  ninety  days,  execute  a  release  of  all  elalms  and 
demands  on  the  asugnor  of  any  nature  or.  kind  whatsoeTcr.  By  the  court : 
This  stipulation  cannot  operate  to  the  exemption  of  atiy  portion  of  a 
debtor's  property,  from  the  payment  of  his  debts.  If  a  surplus  should  re- 
main after  their  extinguishment,  that  would  be  rightAilly  his.  Should  the 
Aind  not  be  adequate,  no  part  of  it  is  relinquished.  The  creditor  releases 
his  claim  only  to  the  future  labours  of  his  debtor.  If  this  release  were  toI* 
untary,  it  would  be  unexceptionable.  But  it  is  induced  by  the  necessity 
arising  from  the  certainty  of  being  postponed  to  all  those  creditors  who 
shall  accept  the  terms,  by  giring.the  release.  It  is  not  therefore  rolun- 
tary.  Humanity  and  policy  both  plead  so  strongly  in  farour  of  leainfig 
the  product  of  his  future  labours  to  the  debtor,  who  has  surrendered  aH 
his  property,  that  in  erery  commercial  country  known  to  the  court,  except 
our'own,  the  principle  is  established  by  law.  This  certainly  Aimiahes  a 
Tery  imposing  argument  against  its  being  denied.  The  objection  is  ^• 
tainly  powerful,  that  it  tends  to  delay  creditors.  If  there  be  *  surpliis, 
the  surplus  is  pbu^ed  in  some  degree  out  of  the  reach  of  those  who  dd 
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not  ligalfaerdciiey  and  «h«reb7«tititl«theiiiielTeiiiDder  the  deed.  Bot 
the  proper^  k  not  entiiely  locked  ap.  <  A  ooutt  of  equify,  ezerdnng  i^haii- 
ceiy  jorisdictiony  will  compel  the  execution  of  the  trait,  and  decree  what 
fiutj  reauin  to  those  creditors  who  have  not  acceded  to  the  deed.  Tet 
the  eoort  are  ht  from  being  satidled*  that  upon  general  principle^  such  a 
deed  ooght  to  b^  sastained. 

Whaterer  majbe  the  intrinsle  wdght  of  objections  to  sach  assignment^  tiiey 
seem  not  to  hare  preruled  in  Pennsylrania.  The  constraction  whi€^  the 
eonrts  of  that  state  hare  put  on  the  Pennqrlrania  statute  of  frsndi^  must 
be  receiTcd  in  the  courts  of  the  United  States. 

The  aarignment  transfeired  to  the  assignees  a  debt  due  to  tlie  asngnor  bythe 
eompUdnant.  The  compkiaaat  filed  a  bill  against  the  asngnees»  claiming 
to  set  6ff  against  the'debt  assigned  to  them,  the  amount  of  a. judgment  ob- 
tsined  by  him  against  the  assignor,  after  the  assignment.  Bj  the  court:  if 
subsequent  to  the  assignment  being  made,  and  before  notice  of  it,  anj 
counter  claims  be  acquired  bj  a  debtor  to  the  assignor,  these  claims  may, 
unquestionably,  be  sustained.  But  if  they  be  acquired  after  notice,  equity 
will  not  sustain  them^  If  it  were  eren  tine  that  they  might  hare  been 
offered  in  eridence  in  a  suit  at  law  brought  in  the  name  of  the  assignor,  he 
who  neglected  to  arail  himself  of  that  adrantage,  cannot,  after  judgment, 
arail  himself  of  such  discount  as  plaintiff  in  equity. 

To  depiire  a  psrty  of  the  fruits  of  a  judgment  at  law,  it  must  be  against 
conscience  that  he  should  enjoy  them.  The  party  complaipAog,  must 
show  that  he  has  more  equity  than  the  party  in  whose  &rour  the  law  has 
decided. 

Constmetion  of  the  laws  of  Penusylrania  rektiye  tofordgn  attachments. 

APPEALS  from  the  circuit  court  of  the  United  States  for  thi 
district  of  Kentucky. 

These  cases  were  argued  by  Mr  Bibb  for  the  appellant, 
Walter  Brashear;  and  by  Mr  Sergeant  and  Mr  Peters,  for  the 
appellees. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

These  are  appeals  from  a  decree  pronounced  in  the  court  of 
the  United  States  for  the  seventh  circuit  and  district  of  Ken« 
tucky,  on  a  bill  filed  by  Walter  Brashear,  on  which  an  injunc- 
tion was  awarded  to  stay  proceedings  on  two  judgments  ob- 
tained against  him  in  that  court,  by  Francis  West.  The  final 
decree  perpetuated  the  injunction  as  to  the  sum  of  four  thou- 
sand and  eleven  dollars  «nd  sixty-eight  cents,  the  supposed 
V0L.VIL— 4B 
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amount  of  a  judgment  obtained  against  the  complainant  as 
special  bail  for  West,  and  dismissed  the  bill  as  to  the  residue, 
with  ten  per  cent  damages  thereon.  Both  parties  have  ap- 
pealed to  this  comt. 

Francis  Brashear,  the  plaintiff,  a  resident  of  Kentucky,  being 
in  Philadelphia,  executed  two  notes  on  the  28th  of  February 
1807,  to  Francis  West,  a  citizen  of  Philadelphia,  lor  three  thou- 
sand five  hundred  and  twenty-seven  dollars  and  eighty-two 
cents  each,  payable  fifteen  months  after  date.  On  the  13th  of 
July  1808,  he  executed  a  paper  writing,  in  Kentucky,  acknow- 
ledging the  balance  of  an  account  due. from  himself  to  West, 
amounting  to  two  thousand  one  hundred  and  forty-seven  dol- 
lars and  seventy-six  cents. 

The  two  notes,  executed  in  February  1807,  were  assigned 
soon  after  their  date  to  John  Nixon  of  Philadelphia,  as  collate- 
ral security  for  a  debt  due  from  West  to  him. 

On  the  21st  of  April  1807,  West  assigned  all  his  estate  to 
trustees  to  be  sold,  and  the  money  paid,  first  to  certain  preferred 
creditors,  and  afterwards  to  his  creditors  generally;  with  a  pro- 
viso that  no  creditor  should  be  entitled  to  receive  any  dividend 
who  should  not,  within  ninety  days  jTrom  the  date  of  the  deed^ 
execute  a  release  of  all  claims  and  demands  upon  the  said 
Francis  West,  of  any  nature  or  sort  whatsoever. 

The  plaintiff  was  also  indebted  to  James  Latimer  of  Phila- 
delphia, to  whom  he  consigned  a  quantity  of  ginseng  with 
instructions  to  pay  the  proceeds,  after  discharging  his  own 
debt,  to  celrtain  other  creditors  of  the  consignor,  pro  rata. 

On  the  10th  of  December  1808,  James  Latimer,  to  prevent 
other  creditors,  as  he  alleges,  from  obtaining  a  prior  lien  on  the 
property  in  his  hands,  sued  out  a  foreign  attachment  against 
the  effects  of  Brashear,  summonmg  himself  as  garnishee,  and 
requiring  bail  in  the  sum  of  eight  thousand  dollars.  He  gave 
immediate  notice  of  this  proceeding  to  Brashear. 

Early  in  the  year  1809,  he  took  a  large  part  of  the  ginseng 
to  himself,  as  purchaser,  at  six  months  credit;  which  he  shipped 
on  his  own  account  to  China,  in  March  of  that  year.  In  the 
following  May  he  shipped  the  residue,  on  account  of  himself 
and  William  Redwood. 

On  the  11th  of  March  1809,  Francis  West  sued  out  a  foreign 
attachment  to  the  use  of  his  assignees^  against  Brashear,  and 
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summoned  Latimer  as  garnishee.  The  process  was  executed 
the  7th  of  April. 

On  the  2Sd  of  September  ISOS,  an  attacdment  was  sued  out 
by  Nixon's  executors,  which  was  returned  executed  on  the  9th 
of  October. 

The  attachments  sued  out  in  the  name  of  West,  by  his 
assignees,  and  by  Nixon's  executors^  were  prosecuted  to  judg- 
ment 

In  August  1811,  James  Latimer  became  insolvent,  and 
issigned  all  his  property  for  the  benefit  of  his  creditors.  His 
debt  to  Brashear  amounted  to  four  thousand  nine  hundred  and 
eighty-five  dollars  and  thirty-five  cents;  no  part  of  which  could 
be  collected,  his  whole  estate  being  absorbed  by  preferred 
creditcffB. 

Suits  were  instituted,  in  the  name  of  Francis  West,  on  the 
notes  assigned  to  John  Nixon,  and  on  the  acknowledged 
account  herein  before  mentioned,  in  the  circuit  court  of  the 
United  States  for  the  district  of  Kentucky,  and  judgments  ob- 
tained thereon.  A  bill  was  filed  by  Walter  Brashear  to  be 
relieved  from  these  judgments. 

The  bill  alleges  that  the  assignment  to  Nixon,  and  also  that  to 
Mifflin  and  others,  trustees  for  general  creditors,  are  fraudulent 
and  void.  •  It  also  alleges,  that  in  September  1808,  the  plain- 
tiflfhad  become  special  bail  for  the  said  Francis  in  a  suit  insti- 
tuted against  him  in  one  of  the  courts  of  Kentucky,  by  a  certain 
Grtorge  Anderson,  in  which  judgment  was  obtained  against 
him,  and  afterwards  against  the  plaintiff  as  his  special  bail,  for 
the  sum  of  four  thousand  and  eleven  dollars  and  sixty-eight 
cents.  That  on  the  Sd  day  of  November  1808,  the  said  Fran- 
cip  West  received  for  the  plaintiff  one  hundred  and  twenty 
dollars^  from  the  commissioner  of  loans  in  the  city  of  Philadel- 
phia, on  account  of  the  claim  of  William  Bush ;  to  which  the 
plaintiff  was  entitled.  And  that  the  said  Francis  West  was 
responsible  for  the  money  lost  by  the  plaintiff  in  the  hands  of 
James  Latimer;  that  loss  having  been  caused  by  the  attach- 
ments sued  out  to  attach  his  effects  in  the  hands  of  the  said 
Latimer,  and  by  the  negligent  and  illegal  manner  in  which  the 
said  attachments  were  prosecuted. 

The  answers  admit  that  the  assignment  to  Nixon  was  made 
for  the  purpose  of  securing  a  debt  dub  to  him,  amounting  to 
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rather  more  than  two  thousand  dollars.  They  insist  that  the 
assignment  to  Mifflin  and  others,  for  the  benefit  of  th^  creditors 
of  West,  was  fair  and  legal ;  and  that  Brashear  had  notice  of  it 
before  he  became  special  bail  for  West  at  the  suit  of  Anderson. 
They,  contend  that  the  attachments  were  legal,  and  were 
conducted  regularly,  and  without  fraud. 

James  Latimer,  who  was  sworn  as  a  witness,  deposed  that 
he  shipped  part  of  the  ginseng  on  hi»  own  account,  bef<Ke  the 
attachments  were  laid  by  the  assignees  of  West ;  and  that  he 
shipped  the  residue  after  the  attachment  sued  out  by  Mifflin 
and  others,  trustees  for  the  creditors^  had  been  served  He 
says  there  was  not  any  collusion,  agreement  or  consent  be- 
tween the  executors  of  Mr  Nixon,  or  the  assignees  of  Mr  West 
and  himself,  that  the  property  or  money  attached  should  re- 
main m  his  hands,  riiould  be  shipped  abroad^  or  used  or  dis- 
posed of  in  any  way;  other  than  the  consent  of  the  assignees  of 
Mr  West,  that  the  ginseng  might  be  sold ;  which  consent  was 
after  their  attachment,  and  before  that  of  Mr  Nixon^s  exeeu^ 
tors ;  nor  w  as  there  any  consent  on  the  part  of  the  said  assignees 
or  executors  to  any  delay  or  procrastination  of  payment  on  his 
part. 

The  court  admitted  and  allowed  the  claim  to  a  set  off  for 
the  money  paid  by  the  jriaintiffas  special  bail  for  West,  at  the 
suit  of  Anderson,  but  rejected  the  other  claims 

It  is  admitted  that  Nixon's  executors  have  no  Interest  in  the 
notes  assigned  to  their  testator,  beyond  the  debt  intended  to  be 
secured;  and  to  that  extent  their  claim  cannot  be  controverted. 
The  suggestions  made  in  the  bills  against  it>  are  unsupported ; 
and  are  denied  in  the  answer. 

The  first  inquiry  is  into  the  validity  of  the  general  assign- 
ment to  Mifl^in  and  others,  trustees  for  the  creditors  of  West. 

This  instrument  conveys  to  Bamuel  MifiUn,  John  Lapseley 
and  Henry  Nixon,  all  his  estate,  real,  personal  and  mixed^  in 
trust  to  sell  the  same  as  soon  as  conveniently  may  be,  and  to 
collect  all  debts  due  to  the  said  West,  and  to  pay  and  discharge 
the  debts  due  from  him,  first  to  certain  preferred  creditors^  and 
afterwards  to  creditors  generally ;  '^  provided,  nevertheless^  that 
none  of  the  above  described  creditors  shall  be  entitled  to  receive 
any  part  or  dividend  of  the  property  hereby  conveyed,  or  its 
proceeds,  who  shall  not,  within  ninety  days  from  the  date 
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hereof,  mgn  and  execute  a  full  and  complete  release  of  all 
claims  and  demands  upon  the  said  Francis  West,  of  any  na- 
ture or  sort  whatsoever.'* 

This  deed  was  executed  on  the  21  st  day  of  April  1807,  was 
acknowledged  before  the  mayor  of  the  city  of  Philadelphia  on 
the  2Sd,  and  was  recorded  in  the  proper  ofBce  of  the  city  and 
county  on  the  27th  of  the  same  month.  Its  validity  appears 
never  to  have  been  questioned  in  the  state  of  Pennsylvania. 

The  objections  made  to  it  in  argument  are, 

1,  That  the  creditors  were  not  consulted. 

2.  That  they  do  not  appear  to  have  assented  to  the  deed. 

5.  That  possession  was  not  delivered. 

4.  That  the  assignment  is  in  general  terms. 

6.  That  it  excludes  all  creditors  who  shall  not,  within  ninety 
days^  execute  a  release  of  all  claims  and  demands  on  the  said 
Francis  West,  of  any  nature  or  sort  whatsoever. 

1.  It  is  not  necessary  to  the  validity  of  a  deed  of  assignment 
that  creditors  should  be  consulted,  though  the  propriety  of 
pursuing  such  a  course  will  generally  suggest  it,  where  they 
can  be  conveniently  assembled.  But  be  this  at  it  may,  i(  can- 
not be  necessary  that  the  fact  should  appear  on  the  face  of  the 
deed.  Had  it  been  material,  it  ought  to  have  been  suggested 
in  the  bill.  The  fact  would  then  have  been  put  in  issue,  and 
might  have  been  proved. 

2.  The  same  answer  may  be  given  to  the  second  objection. 
The  bill  does  not  allege  the  refusal  of  th6  creditors  to  assent 
to  the  deed  of  assignment.  That  fact  is  not  put  in  issue. 
The  acceptance  of  the  trust  by  the  trustees,  and  the  acquies- 
cence of  the  creditors  for  more  than  twenty  years,  afford  pre- 
sumptive evidence  in  favour  of  their  assent :  and  that  is  suffi- 
cient, in  a  case  in  which  it  is  not  made  a  subject  of  direct 
inquiry  by  tlie  pleadings. 

3.  The  real  estate  passed  by  delivery  of  the  deed.  The 
claims  on  Brashear  were  not  objects  of  delivery.  They  could 
be  assigned  only  in  equity ;  and  notice,  when  given,  consum- 
mated the  assignment.  The  question  of  delivery  is  not  made 
in  the  proceedings.  It  is  not  alleged  that  West  retained  pos- 
session of  any  part  of  the  property  conveyed  in  the  deed. 
Fraud  may  be  given  in  evidence,  but  is  not  to  be  presumed. 
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4.  It  is  also  objected  that  the  assignment  is  in  general  terms^ 
and  that  no  schedule  of  the  property  .is  annexed. 

That  a  general  assignment  of  all  a  man's  property  is,  per  se, 
fraudulent,  has  never  been  alleged  in  this  country.     The  right 
to  make  it  results  from  that  absolute  ownership  which  every 
man  claims  over  that  which  is  his  own.     That  it  is  a  circum* 
stance  entitled  to  consideration,  and  in  many  cases  to  weighty 
consideration ;  is  not  to  be  controverted.     If  a  man  were,  to 
convey  his  whole  estate,  and  afterwards  to  contract  debts^ 
there  would  be  much  reason  to  suspect  a  secret  trust  for  his 
own  beneflL    The  transaction  would  be  closely  inspected,  and 
a  sweeping  conveyance  of  his  whole  property  would  undoubt- 
edly form  an  important  item  in  the  testimony  to  establish 
fraud.    So,  in  many  other  cases  which  might  be  adduced. 
But  a  conveyance  of  all  his  property  for  the  payment  of  his 
debts,  is  not  of  this  description.     It  is  not  of  itself  calculated  to 
excite  suspicion.     Creditors  have  an  equitable,  claim  on  all  the 
property  of  their  debtor;  and  it  is  his  duty,  as  well  as  his  right, 
to  devote  the  whole  of  it  to  the  satisfaction  of  their  clauns. 
The  exercise  of  this  right  by  the  honest  performance  of  this 
duty  cannot  be  deemed  a  fraud.     If  transferring  every  part  of 
his  property,  separately,  to  individual  creditors  in  payment  of 
their  several  debts,  would  be  not  only  fair  but  laudable ;  it  can- 
not be  fraudulent  to  transfer  the  whole  to  trustees  for  the 
benefit  of  all. 

In  England  such  an  assignment  could  not  be  supported,  be- 
cause it  is  by  law  an  act  of  bankruptcy,  and  the  law  takes  pos- 
session of  a  bankrupt's  estate  and  disposes  of  it.  But,  in  the 
United  States,  where  no  bankrupt  law  exists  for  setting  aside  a 
deed  honestly  made  for  transferring  the  whole  of  a  debtors 
estate,  for  the  payment  of  his  debts ;  the  preference  given  in  this 
deed  to  favoured  creditors,  tliough  liable  to  abuse,  and  perhaps 
to  serious  objections,  is  the  exercise  of  a  power  resulting  from 
the  ownership  of  property,  which  the  law  has  not  yet  restrained. 
It  cannot  be  treated  as  a  fraud. 

5.  The  fifth  and  most  serious  objection  is,  that  the  deed 
excludes  al!  creditors  who  shall  niott  within  ninety  days  execute 
a  release  of  all  claims  and  demands  On  the  said  Francis  West, 
ot  any  nature  or  kind  whatsoever. 
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The  stipulation  cannot  operate  to  the  exemption  of  any  por- 
tion of  a  debtor's  property  from  the  payment  of  his  debts.  If  a 
surplus  should  remain  after  their  extioguishraeiit,  that  would 
be  rightfully  his.  Should  the  fund  not  be  adequate,  no  part 
of  it  is  relinquished.  The  creditor  releases  his  claim  only  to 
the  future  labours  of  his  debtor.  If  this  release  were  volun- 
tary,  it  would  be  unexceptionable.  But  it  is  induced  by  the 
necessity  arising  from  the  certainty  of  being  postponed  to  all 
those  creditors  who  shall  accept  the  terms  by  giving  the  release. 
It  is  not  therefore  voluntary.  Humanity  and  policy  however 
both  plead  so  strongly  in  favour  of  leaving  the  product  of  his 
future  labour  to  the  debtor,  who  has  surrendered  all  his  pro- 
perty,  that,  in  every  commercial  country  known  to  us,  except 
our  own,  the  principle  is  established  by  law.  This  certainly 
furnishes  a  very  imposing  argument  against  its  being  deemed 
fraudulent. 

The  objection  is  certainly  powerful,  that  its  tendency  is  to 
delay  creditors.  If  there  be  a  surplus,  this  surplus  is  placed, 
in  some  degree,  out  of  the  reach  of  those  who  do  not  sign 
the  release,  and  thereby  entitle  themselves  under  the  deed. 
The  weight  of  this  argument  is  felt  But  the  property  is 
not  entirely  locked  up.  A  court  of  equity,  or  courts  exer- 
cising chancery  jurisdiction,  will  compel  the  execution  of  the 
trust;  and  decree  what  may  remain  to  those  creditors  who  have 
not  acceded  to  the  deed.  Yet  we  are  far  from  being  satisfied 
that,  upon  general  principles,  such  a  deed  ought  to  be  sus- 
tained. 

But  whatever  may  be  the  intrinsic  weight  of  this  objection, 
it  seems  not  to  have  prevailed  in  Pennsylvania.  The  con- 
struction which  the  courts  of  that  state  have  put  on  the  Penn- 
sylvania statute  of  frauds  must  be  received  in  the  courts  of  the 
United  b\iites. 

In  Lippincott  and  Annesly  v.  Barker,  2  Binney,  174,  this 
question  arose,  and  was  decided,  after  elaborate  argument,  in 
favour  of  the  validity  of  the  deed.  This  decision  was  made  in 
1809 ;  and  has,  we  understand,  been  considered  ever  since  as 
settled  law. 

In  Picrpoint  and  Lord  v.  Graham,  4  Wash.  Rep.  232,  the 
siime  question  was  maile,  and  was  decided  by  Judge  Washing- 
ton m  favour  of  the  validity  of  the  deed.     This  decision  was 
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made  in  1816.  We  are  infcrmed  of  no  contrary  decision  in 
the  state  of  Pennsylvania^  and  must  consider  it  as  the  settled 
construction  of  their  statute.  The  validity  of  the  deed  cannot 
how  be  controverted,  no  actual  fraud  being  imputed  to  it 

S.  .The  assignment  of  the  debt  due  from  Brashear  to  West 
being  valid  in  equity,  has  Brashear  a  right  to  set  ofl^  in  equity, 
against  judgments  obtained  for  the  use  of  the  assignees  in  the 
name  of  West,  his  claims  against  West  for  the  money  paid  to 
Anderson,  and  for  the  money  received  on  Bush's  claim t 

The  question,  whether  he  might  have  availed  himself  of 
these  offsets  at  law,  do3s  not  now  arise.  Can  he  avail  himself 
of  them  as  plaintiff  in  equity? 

That  a  chose  in  action  is  assignable  in  equity,  is  not  contio^ 
verted.  Equity  will  protect  and  enfc.  je  the  assignment  If 
subsequent  to  its  being  made,  and,  before  notice  of  it,  any  coun- 
ter claims  be  acquired  by  the  debtor,  these  claims  may  un- 
questionably be  sustained.  But  if  they  be  acquired  after  notice, 
equity  will  not  sustain  them.  If  it  were  even  true  that  they 
might  have  been  offered  in  evidence  in  a  suit  at  law  brought 
in  the  name  of  the  assignor,  he  who  has  neglected  to  avail 
hin-self  of  that  advantage,  cannot,  after  the-  judgment,  avail 
himself  of  such  discounts  as  plaintiff  in  equity.  To  deprive  a 
party  of  the  fruits  of  a  judgment  at  law,  it  must  be  agaiiist 
conscience  that  he  should  enjoy  them.  The  party  complain- 
ing must  show  that  he  has  more  equity  than  Uie  party  in 
whose  favour  the  law  has  decided.  This  cannot  be  done  in 
a  case  like  the  present,  unless  the  equity  of  the  debtor  accrued 
before  notice  of  the  assignment.  The  right  to  these  discounts 
then  depends  on  the  fact  of  notice. 

The  assignment  was  made  on  the  Slst  of  April  1807.  In 
September  1808,  Brashear  became  special  bail  for  West  in  a 
suit  instituted  by  Greorge  Andersop,  The  bill  alleges  that  at 
the  time  of  becoming  special  bait,  Brashear  hod  no  notice  of  the 
assignment     The  answer  avers  that  he  had  notice. 

It  is  contended,  in  argument,  that  the  fact  of  notice  is  not 
sufficiently  proved  by  the  answer.  This  cannot  be  admitted. 
The  defendant  bos  a  judgment  at  law,  and  the  plaintiff  comes 
into  court  to  set  aside  that  judgment  by  his  superior  equity. 
He  must  show  that  equity. 

A  circumstance  apoears  in  evidence  whicli  has  some  ten- 
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(leiicy  to  8upix)rt  ihe  answer.  In  July  1808,  ihc  account  was 
settled  between  Broshear  and  West,  and  the  balance  acknow- 
ledged. This  account  calculates  interest  up  to  the  21st  of 
April  1808,  the^  day  on  which  the  assignment  was  mode;  and 
strikes  the  balance  on  that  day.  The  coincidence  counte- 
nances the  belief  that  the  calculation  of  interest  stopped  on 
that  day,  because  the  account  was  then  transferred;  and  in- 
creases the  probability  that  West^  who  acknowledged  the 
account,  was  informed  of  the  reason. 

We  think  then  that  Brashear,  having  had  notice  of  tlie 
assignment  when  he  became  special  bail  for  West,  cannot  be 
permitted  to  set  off  the  money  paid  on  that  account  against 
the  judgment,  miless  be  was  induced  to  trust  West  by  the 
conduct  of  the  assignees.  Of  this  we  find  no  evidence  in  the 
record. 

The  money  received  by  West  for  Bush's  claim  is  a  still 
later  transaction,  aiid  is  consequently  subject  to  the  same  rule. 

5.  The  last  point  to  be  considered  is  the  claim  of  Brashear 
to  compensation  for  the  loss  of  the  money  attached  in  the 
hands  of  Latimer. 

r, 

T]ie  bill  charges  that  this  money  woidd  have  been  paid  by 
Latimer, liad  he  not  been  restrained  by  the  attachments;  that 
those  suits  were  wilfully  or  negligently  procrastinated  by  the 
plaintifis,  whose  duty  it  was  to  have  brought  them  to  a  con- 
clusion, auw  to  have  obtained  the  money  which  oiight  to  have 
been  adjudged  to  them,  before  Latimer  became  insolvent;  and 
farther,  that  the  effects  attached  ought  to  have  been  secured 
by  measures  which  the  law  authorized,  but  which  were  totally 
omitted. 

The  answers  deny  these  charges,  and  aver  that  the  suits 
were  prosecuted  with  diligence,  and  every  step  taken  to  secure 
the  debts  which  the  law  prescribed. 

The  first  impi^ession  would  be  that  the  creditors  who  sued  out 
their  attachments  were  desirous  of  obtaining  their  money,  and 
would  not  intentionally  interpose  obsf4icles  to  the  accomplish- 
ment of  their  object.  It  may  also  l:>e  stated  with  some  con- 
fidence, that  those  who  sue  out  process  authoiizcd  l)y  law,  are 
1101  «csponsible  for  the  loss  cous^eiiueut  from  that  process,  nnlewt 
1  hat  loss  IS  produced  by  (he  inipi'0|x;r  use  mude  of  it.  The 
charges  made  in  (he  bill  and  denied  in  the  answers,  must  be 
Vol.  VII.— 4  C 
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supported  by  evidence^  or  the  plaintiff  cannot  prevaiL  He 
relies  on  the  proceedings  in  the  attachment  as  furnishing  this 
eridence. 

The  writ  sued  out  by  the  assignees  of  Francis  West,  in  his 
name,  was  returnable  to  June  terra  1809.  The  defendant  not 
appearing,  judgment  was  rendered  against  him  at  the  third  term, 
on  the  20th  of  January  1810;  which  was  as  soon  as  by  the 
course  of  the  court  it  was  attainable.  No  further  step  appears 
to  have  been  taken  in  this  cause.  The  court  is  not  satisfied 
that,  had  a  scire  facias  been  sued  out  against  the  gamisbee, 
judgment  could  have  been  obtained  before  he  became  insolvent 

Nixon's  executors  sued  out  their  attachment  in  October 
1809,  and  obtained  judgment  at  the  third  term  by  default 
A  writ  of  inquiry  of  damages  was  awarded  in  March  and 
executed  in  June  term  1811;  and  final  judgment  rendered  fix 
eight  thousand  three  hundred  and  twenty-eight  dollars  and 
thirty  cents,  the  damages  assessed  by  the  jury.  A  scire  facias 
was  immediately  sued  out  against  Latimer,  the  garnishee,  re- 
turnable to  September  court.  In  the  preceding  August,  Lati- 
mer became  insolvent. 

The  only  delay  with  which  Nixon's  executors  can  be  charge- 
able is  the  interval  between  the  rendition  of  the  judgment  and 
the  awarding  of  the  writ  of  inquiry. 

Is  this  delay  so  culpable  as  to  charge  the  executors  with  the 
loss  resulting  from  the  insolvency  of  Latimer?  In  pursuing 
this  inquiry,  the  situation  of  the  parties  and  of  the  cause  must 
be  taken  into  view. 

When  this  attachment  was  sued  out,  no  property  on  which 
it  could  be  served  was  in  the  hands  of  the  garnishee.  The  gin- 
seng had  been  all  shipped  by  Latimer,  and  the  money  in  hk 
hands  had  been  attached  by  himself  and  by  the  assignees  ot 
West,  both  of  which  had  a  right  to  prior  satisfaction.  Had 
they  proceeded  with  as  much  expedition  as  the  course  of  the 
court  would  admit,  to  ascertain  the  amount  of  their  damages, 
and  to  sue  out  upon  the  judgment  for  those  damages,  a  scire 
facias  against  the  garnishee,  there  must  have  been  some  com- 
plexity and  delay  in  ascertaining  the  amount  of  the  prior  claims 
of  the  attachments  of  Latimer  and  of  West's  assignees,  both  of 
which  had  priority  to  theirs.  It  is  not  shown  that  a  judgment 
against  the  garnishee  could  have  been  obtained  before  he 
became  insolvent     At  any  rate,  there  was  much  reason  to 


JANUARY  TERM  1833.  619 

[Braihear  r.  West  and  otheiv.] 

lielieve  that  tlie  affair  would  be  more  expedkioiisly  as  well  as 
more  satisfactorily  arranged  by  the  parties  themselves. 

In  November  1809,  Nixon's  executors  addressed  a  letter  to 
Walter  Braahear,  informing  him  of  their  attachment,  as  well 
as  of  that  issued  by  West's  assignees,  and  urging  him  to  make 
provision  for  the  sura  whicli  would  remain  due  after  exhaust- 
ing the  fund  in  the  hands  of  Latimer.  The  letter  concludes 
with  saying,  ^*  we  think  a  direction  from  you  to  Mr  Latimer 
to  pay  over  the  balance  due  on  your  ginseng  on  the  attach- 
ments would  save  you  much  interest;  as  many  months  must 
elapse  before  the  law  will  possess  either  the  assignees  or  us  of 
our  legal  claims." 

The  record  shows  that  the  proceedings  of  the  executors  were 
embarrassed  by  the  claims  of  West's  assignees,  on  accoimt  of 
the  surplus  due  on  the  notes  assigned  to  John  Nixon  after  pay- 
ment of  his  debts^  In  a  letter  of  the  7th  of  March  1810,  to  the 
assTgnees,  they  say,  *' enclosed  is  our  leply  of  the  28th  ultimo 
to  Mr  West's  objections  to  the  account  of  the  late  Mr  Nixon, 
as  rendered  on  his  assignment.  You  will  oblige  us  by  consi- 
dering our  remarks,  and  withdrawing  all  opposition  to  our 
attachment  on  Dr  Brashear's  property  in  the  hands  of  Latimer. 
You  certainly  can  demand  of  us  a  settlement,  and  we  must 
pay  over  to  you  any  thing  recovered  beyond  what  will  satisfy 
the  just  demand  of  Mr  Nixon's  estate."  The  letter  referred  to 
is  also  in  the  record.  It  shows  that  Mr  West  made  snecific 
objections  to  their  claims. 

After  judgment  against  Latimer,  the  executors  consulted 
counsel,  whose  opinion  was  that  the  garnishee  might  safely 
pay  the  money  iji  his  hands  into  court.  The  letter  communi- 
cating this  opinion  is  in  the  record.  Mr  Latimer  states  the 
fact  in  his  deposition,  but  says  that  his  coimsel  thought  diC- 
fcrently. 

Late  in  1810,  or  early  in  181 1,  Dr  Brashear  was  in  Philadel- 
pliia.  The  executors  addressed  a  letter  to  him  of  the  2d  of 
February,  in  which  they  say,  *^we  beg  leave  to  call  your 
attention  to  the  following  letter,  and  to  state,  your  funds  in 
Mr  Latimer's  hands  must  lie.  without  interest  under  the  attach- 
ment until  they  are  divided ;  unless  you  ordef  him  to  pay  over 
the  saipe  in  the  proportions  that  are  due,  first  to  Mr  West's 
assignees  for  the  balance  of  your  account  as  settled  with 
Mr  West  when  in  Kentucky ;  and  what  remains  on  the  two 
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notes  ill  our  ix)ssession,  ns  stated  in  our  letter  of  the  4th  of 
November  last,  together  seven  thousand  and  fifty-five  doUan 
sixty-three  cents.** 

In  a  letter  to  Dr  Brashear,  after  the  failure  of  Latimer,  they 
say,  "  it  was  our  hope  that  before  your  depaiture  for  Kentucky 
an  arrangement  would  have  been  made  by  you  with  Mr  Lati- 
mer, which  would  have  enabled  us  to  have  received  from  your 
bffects  in  bis  hands  the  amount  of  your  notes  in  our  possession. 
In  this  expectation  we  were  disappointed.  Being  left  to  legal 
remedy  under  the  attachment,  judgment  has  been  had,  &€." 

It  appears  that  Dr  Brashear  had  full  knowledge  of  the 
attachments,  and  might  have  directed  Mr  Latimer  to  bring  the 
money  into  court  He  was  himself  in  Philadelphia;  and  might 
then  have  arranged  the  business  according  to  his  own  judg- 
ment He  does  not  appear  to  have  taken  any  step  to  fieu^ilitate 
its  termination.  He  might  have  given  special  bail,  and  have 
released  the  attached  effects.     He  has  not  done  so. 

We  think  the  delay  of  Nixon's  executors  to  proceed  with  the 
execution  of  the  writ  of  inquiry  to  assess  damages,  is  accounted 
for;  and  that  it  is  by  no  means  certain  that  had  they  proceeded 
with  the  utmost  despatch,  they  could  have  forced  the  money 
out  of  the  hands  of  the  garnishee  before  his  failure.  We  think 
that  more  blame  attaches  to  Doctor  Brashear  than  to  the  exec- 
utors, and  that  the  loss  is  to  be  ascribed  to  himself  in  a  greater 
degree  than  to  them. 

The  attachment  sued  out  by.  the  assignees  of  Mr  West,  in 
his  name,  is  attended  by  different  circumstances,  and  presents 
a  question  of  more  difficulty.  The  interval  between  their 
judgment  and  the  failure  of  Latimer,  was  nineteen  .months. 
Their  claim  on  the  fund  due  from  Latimer  to  Brashear,  had 
priority  to  that  of  any  other  creditor.  Mr  Brashear  states  in 
his  deposition,  that  a  part  of  the  ginseng,  more  than  one  third, 
was  in  his  possession  when  the  attachment  for  the  use  of  tlie 
assignees  was  served.  This  ginseng  was  soon  afterwards  ship- 
ped by  himself  and  another  on  their  own  account,  and  the  sale 
was  made  with  the  consent  of  the  assignees. 

The  act  "  about  attachments",  directs  that  the  manner  of 
executing  the  writ  ^<  shaH  be  by  the  ofiicer's  going  to  the  house, 
or  to  the  person  in  whose  hands  or  possession  the  defendant's 
goods  or  effects  are  supposed  to  be,  and  then  and  there  decla- 
ring in  th)B  presence  of  one  or  more  credible  persons  in  the 


JANUARY  TERM  1833.  621 

[Bnihear  v.  West  and  others.  ] 

neighix>iirhood,  that  he  .attacheth  the  same  goods  or  etkciB. 
From  and  after  which  declaration,  the  goods,  money  or  efiects, 
80  attached,  shall  remain  in  the  officer's  power,  and  be  by  him 
secured;  in  order  to  answer  and  abide  the  judgment  of  the 
court  in  that  case,  unlete  the  garnishee  will  give  security  there- 
for." 

The  language  of  the  act  seems  to  require  that  the  specific 
property  attached  should  be  taken  into  possession  by  the  officer, 
unless  the  garnishee  will  give  security  therefor.  At  all  events 
the  law  provides  positively  that  they  shall  remain  in  his  pow^ 
er.  The  reasonable  construction  of  the  act  would  seem  to  be, 
that  if  the  officer  leaves  them  in  possession  of  the  garnishee 
without  security,  he  is  himself  surety  for  their  forthcoming ; 
and  in  the  mean  time  be  retains  the  power  to  remove  them. 
The  possession  of  the  garnishee  must  be  virtually  his  possession : 
and  thus  that  power  of  the  officer  over  the  attached  effects 
which  the  law  requires  would  be  preserved. 

Mr  Sergeant,  in  his  Treatise  on  Attachment,  p.  14, 15,  says, 
'Uhere  can  be  no  difficulty  in  the  service  of  the  writ  in  this  case 
where  the  property  is  shown  to  the  officer,  and  is  admitted  by  the 
person  in  possession  to  be  the  property  of  the  defendant  in  the 
attachment  as  alleged  or  supposed  by  the  plaintiff.  But  the 
garnishee  may  conceal  the  alleged  property,  or  contest  the 
ownership,  liability,  &c.  And  of  these  and  other  circumstan- 
ces, the  officer  cannot  judge,  but  they  are  subsequently  to  be 
examined  into,  and  decided  upon  by  interrogatories  or  by  evi- 
dence on  trial."  In  these  cases  the  officer  would  not  be  bound 
to  take  possession  dt  security  from  the  garnishee,  unless  in- 
demnified by  the  plaintiff. 

In  consequence  of  these  and  other  difficulties,  Mr  Sergeant 
continues,  ^^'the  usual  practice  is,  where  there  is  a  garnishee, 
merely  to  serve  a  copy  of  the  writ  of  attachment  on  the  per- 
son named  as  garnishee  with  notice  annexed  by  the  officer, 
that  by  virtue  of  the  writ  of  which  that  is  a  copy,  he  attaches 
all  and  singular  the  goods  and  chattels  of  the  defendant  in  his 
hands  or  possession,  and  summons  him^as  garnishee :  iii  which 
case  the  return  of  the  officer  is  in  the  same  general  terms; 
leaving  the  existence,  nature,  extent,  and  liability  of  the  pro- 
perty to  be  developed  in  the  subsequent  proceedings  by  inter- 
rogatory or  by  evidence  on  the  triaL 

In  the  case  at  bar  the  officer,  pfoceeded  in  what  Mr  Ser- 
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geant  says,  ie  the  usual  manner.  The  service  and  the  retuni 
were  general,  and  the  property  remained  in  the  posoeeoion  of 
the  garnishee.  Yet  there  was  no  concealment  of  die  property, 
nor  contest  about  the  ownership.  The  difficulties  which 
caused  the  practice  stated  by  Mr  Sergeant  did  not  arise.  We 
are  not  informed  whether  this  practice  is  understood  in  Penn- 
sylvania to  have  so  far  changed  the  law,  that  no  responsibility 
is  in  any  case  incurred  by  the  officer  who  leaves  the  attached 
effects  in  the  hands  of  tlie  garnishee  without  security :  nor 
are  we  informed  whether  these  effects  are  supposed  to  remain 
in  the  power  of  the  officer. 

They  must  undoubtedly  be  to  a  certain  extent  in  the  custo- 
dy of  the  law.  If, .  under  this  modem  practice,  they  are  un- 
derstood to  be  confided  by  the  law  to  the  garnishee,  still  he 
must  keep  them  safely ;  and  he  is  not  at  liberty  to  change  them, 
to  convert  them  into  money,  or  to  exercise  any  act  of  owner- 
ship over  them. 

The  attachment  for  the  use  of  the  assignees  was  served  in 
April  1809,and  before  the  attached  effects  were  shipped  to  Chi- 
na by  the  garnbhee  on  account  of  himseif  and  William  Red- 
wood. The  assignees,  as  is  stated  by  the  garnishee,  consented 
to  the  sale.  They  have  then,  by  their  own  acts,  aided  the 
garnishee  in  violating  the  confidence  reposed  in  him  by  the  law, 
and  the  duty  growing  out  of  that  confidence.  If  the  goods 
were,  in  legal  contemplation,  still  in  the  power  of  the  officer, 
they  have  combined  with  the  garnishee  to  take  them  out  of 
his  power.  By  this  act  a.  total  loss  has  been  produced.  By 
converting  this  ginseng  into  a  debt  due  from  the  garnishee 
they  have  made  it  his  interest,  if  in  declining  circumstances,  to 
interpose  obstacles  to  the  regular  course  of  the  law,  and  to  de- 
lay the  proceedings  as  far  as  mfght  be  in  his  power.  He  re- 
fused to  bring  the  money  into  court  when  urged  to  do  so  by 
Nixon's  executors.  It  is  not  probable  that  he  would  have  re- 
fused to  produce  the  ginseng.  ^  The  plaintiff,  on  the  most  rea- 
sonable presumption,  has  lost  the  value  oi  the  ginseng  which 
was  attached  in  the  name  of  West  for  his  assignees,  by  this 
unjustifiable  interference.  We  think  them  legally  responsible 
for  this  loss. 

The  counsel  for  West's  assignees  contend  that  the  testimony 
of  Latimer  ought  not  to  be  regarded,  because,  supposing  the 
Act  to  be  as  charged  in  the  bill,  it  is  not  proved  as  charged.  The 
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aUegation  of  the  bill  is  that  the  attaching  creditora  '*  permitted 
the  whole  food  to  remain  subject  to  the  managemeiit  of  Lati- 
mer»  even  afisenting  and  encouraging  its  e^^port'*  Latimer 
sajrs,  '*  there  was  not  any  collusion,  agreement  or  consent 
between  the  executors  of  Mr  Nixon,  or  the  assignees  of  Mr 
West  and  myself,  that  the  property  or  money  attached  should 
remain  in  my  hands,  should  be  shipped  abroad  or  should  be 
used  or  disposed  of  in  any  way,  other  than  the  consent  of  the 
assignees  of  Mr  West  that  the  ginseng  might  be  sold ;  which 
consent  was  after  their  attachment  and  before  that  by  Mr  Nix- 
on's executors. 

At  a  time  then  when  the  ginseng  was  placed  in  the  custody 
of  the  law,  and  withheld  from  the  control  of  Brashear  by  the 
attachment  of  West's  assignees,  they  consented  to  its  being 
taken  out  of  the  custody  of  the  law  and  sold. .  The  loss  of 
the  article,  so  far  as  we  can  judge,  is  the  consequence  of  this 
consent.  -  That  they  did  not  mention  its  exportation,  in.  termii, 
is  we  think  unimportant.  The  place  of  sale  was  not  prescribed. 
The  foreign  was  the  ultimate  and  the  best  market  for  the  ar- 
ticle. An  unlimited  power  to  sell,  given  to  a  person  in  the 
habit  of  exporting  it  to  China,  without  mentioning  the  place 
of  sale,  included,  and  must  have  been  understood  to  include  a 
power  to  dispose  of  it  in  the  usual  nianner. 

The  assignees  also  insist  that  the  accounts  furnish  cause  for 
believing  that  the  witness  is  mistaken,  in  supposing  that  part 
of  the  ginseng  was  shipped  after  their  attachment  was  levied. 

If  any  obscurity  exists  in  the  testimony,  the  diuiculty  may 
be  removed  by  leaving  the  fact  to  be  investigated  in  the  circuit 
court. 

The  assignees  also  insist  on  the  fact  that  Latimer  was  the 
agent  of  Brashear  for  the  purpose  of  selling  his  ginseng;  and 
must  still  be  considered  as  his  agent  in  the  sale  itself.  He 
must  therefore  be  understood  as  selling  with  the  consent  of 
Brashear,  as  well  as  with  that  of  the  assignees. 

But  the  attachment  suspended  all  power  of  selling  under  the 
authority  given  by  Brashear.  To  implicate  him  in  this  trans- 
action, some  actual  interference  on  his  part  must  be  shown. 
None  is  even  alleged.  It  is  not  to  be  presumed;  for  Latimer 
could  not  have  paid  the  proceeds  of  the  ginseng  to  Brashear 
while  the  attachment  reinained. 

The  counsel  have,  insisted  that  the  attaching  creditors  couisl 
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not  have  taken  the  property  out  of  the  hands  of  the  garnishee. 
Admitting  them  to  state  the  law  of  Pennsylvania  correctly,  and 
we  cannot  doubt  it,  still  the  property  was  in  the  custody  of  the 
law,  and  would  have  remained  safely  in  its  custody,  so  far  as 
we  are  informed  by  the  testimony,  had  not  the  assignees  con- 
sented to  the  removal  of  that  protection. 

We  are  of  opinion  that  the  plaintiff  ought  to  have  been 
allowed  a  credit  for  the  amount  of  the  ginseng  sold  by  the 
garnishee  with  the  consent  of  the  assignees  of  West,  and  ship- 
ped by  Latimer,  for  himself  and  Redwood.  But  that  he  ought 
not  to  have  been  allowed  a  credit  for  the  money  paid  by  him 
OS  special  boil  for  Greorge  Anderson.  The  decree  is  to  be  re- 
versed and  the  cause  remanded  to  the  circuit  court  with  direc- 
tions to  reform  the  said  decree  according  to  this  opinion.  The 
parties  to  bear  their  own  costs  in  this  court. 


On  consideration  of  this  cause,  this  court  is  of  opinion  that 
there  is  error  in  the  decree  of  the  said  circuit  court,  in  allow- 
ing to  the  said  Walter  Brasheor,  credit  for  the  money  paid  by 
him  as  special  bail  for  Francis  West,  at  the  suit  of  George 
Anderson;  and  also  in  refusing  to  allow  the  said  Walter  Bra- 
shear  credit  for  the  value  of  the  ginseng,  shipped  and  sold  by 
the  said  James  Latimer,  with  the  assent  of  the  assignees  of 
Francis  West,  after  the  same  had  been  attached  in  his  hands, 
by  the  said  assignees.  It  is  therefore  decreed,  and  ordered, 
that  the  decree  pronounced  in  this  cause  by  the  court  of  the 
United  States,  for  the  seventh  circuity  in  the  district  of  Ken- 
tucky, be  reversed  and  annulled,  and  that  the  cause  be  re- 
manded to  that  court,  with  instructions  to  perpetuate  the 
iiijunction  as  to  the  sum  which  shall  be  equal  to  the  amount 
of  the  ginseng  shipped  and  sold  by  the  said  James  Latimer, 
after  the  attachment  sued  out  by  Francis  West  for  the  use  of 
Samuel  Mifflin,  James  Lapseley,  and  Henry  Nixon,  assignees 
for  the  benefit  of  his  creditors,  was  levied ;  and  to  dismiss  the 
bill  OS  to  the  residue. 

And  it  is  further  ordered,  that  the  parties  pay  their  own  costs 
in  tliis  court. 

The  same  decree  was  entered  in  the  case  of  West  and  others 
V.  Broshear. 
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The  Heirs  of  P.  F.  DuBouho  de  St  Colombe,  APPELLAifTs 

V.  The  Uhited  States. 

A  complex  and  intricate  account  is  an  unfit  aubject  for  examination  in  a 
court,  and  ought  always  to  be  referred  to  a  commiasioner,  to  be  examined 
by  him  and  reported,  in  order  to  a  final  decree.  To  such  report  the 
parties  may  take  any  exceptions,  and  thus  bring  any  question  they  may 
think  proper  before  the  court 

APPEAL  from  the  district  court  of  the  United  States  for  the 
eastern  district  of  Louisiana. 

The  case  was  argued  by  Mr  Livingston^.in  a  printed  argu- 
ment, for  the  appellants;  and  by  Mr  Taney,  attoniey-geiieral, 
for  the  United  States. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

The  United  States  had  obtained  judgment  against  P.  F. 
Dubourg  de  St  Colombo,  in  his  lifetime,  for  a  large  sum  of 
money.  This  judgment  was  revived  after  his  death;  or  in  the 
law  language  of  Louisiana,  declared  executory ;  and  the  pro- 
perty of  which  he  died  possessed,  ordered  to  be  seized  and  sold 
to  satisfy  the  demand  of  the  United  States. 

The  heirs  of  P.  F.  Dubourg  de  St  Colombe  filed  their  bill, 
praying  an  injunction  to  stay  proceedings  at  law  on  this  judg-i 
ment. 

The  bill  alleges  that  the  estate  of  their  parents  was  held  in 
common  at  the  death  of  their  mother,  and  that  the  moiety  be- 
longing to  their  mother  descended  at  her  death  on  them,  and 
was  not  liable  for  debts,  afterwards  contracted  by  their  feither. 
It  also  alleges  that  they  were  infants,  and  that  their  father 
took  possession  of  their  estate,  which  he  had  wasted  to  an 
amount  exceeding  his  effects  in  their  hands.  The  law  of 
Louisiana,  they  say,  gave  them  a  lien  at  the  death  of  their 
mother  on  all  the  estate  of  their  father,  to  the  extent  of  this 
waste,  exempt  from  the  claim  of  any  subsequent  creditor. 
Vol.  VII.— 4  D 
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Beverd  wiinenes  were  ezamined,  and  sevenl  dooimMito 
filed  to  prove  the  amouQi  of  the  eetate,  at  the  death  of  their 
mother.  The  accounts  are  complex  and  intricate*  The  judge 
examined  them,  and  being  of  opinim  that  the  estate  was  in-: 
solvent  at  the  death  of  the  mother,  dissolved  the  injunction 
and  decreed  costs.  This  has  been  understood  to  be  a  fined 
decree,  and  to  be  equivalent  to  dismissing  the  bill.  The  plain- 
tifls  appealed  to  this  court 

We  are  of  opinion  that  a  complex  and  intricate  account  is 
an  unfit  subject  for  examination  in  court,  and  ought  always  to 
he  referred  to  a  commissioner  to  be  examined  by  him  and  re- 
ported, in  order  to  a  final  decree.  To  such  wpoti  the  partiBB 
may  take  any  exceptions ;  and  thus  bring  any  question  they 
may  think  prq)er  hebxe  the  court  The  decree  therefore  is 
reversed,  and  the  cause  remanded  to  the  court  of  the  United 
States  for  the  eastern  district  of  f^AnM^n*,  with  directicMis  to 
refer  the  account  to  a  commissicMier,  with  instructions  to  settle 
and  report  the  amount  of  the  estate  at  the  death  of  the  wife, 
in  order  to  a  final  decree;  and  to  state  such  matters  qwcially  as 
he  may  think  necessary,  or  as  either  party  may  require. 


i 
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Ez  PABTB  Juan  Madeazzo. 

Juan  MadnaxQ^  a  mbject  of  tiM  kbg  of  8p«in,  iled  s  liM  pnyiaf  ofalr^ 
procefls  agmioit  the  lUte  of  Gcorptt  alleging  that  the  itate  was  in  pot- 
ienion  of  a  eettaan  aom  of  money,  the  proceeda  of  the  aale  of  eertain 
■lavea  which  had  been  aeized  as  illegally  brought  into  the  itate  of  Georgiai 
and  which  sebure  had  been  aubaequentljr,  under  admiralty  proceedings 
adjudged  to  hare  been  iU^^  and  the  r^t  of  Madraaao  to  the  alaYC% 
and  the  money  ariabg  from  the  aale  thcraof,  eatabfiahed  by  the  deciaon 
of  the  circuit  court  of  the  United  Statea  for  the  diatrict  of  Georgia.  The 
counsel  for  the  petitioner  claimed  that  the  aupreme  court  had  juriadiction 
of  the  caae,  alleging  that  die  eleventh  amendment  of  the  cooadtution  of 
the  United  Stately  which  dedarea  that  the  Juiticial  power  of  the  United 
Stntea  ahall  not  extend  to  any  aulta  in  law  or  equUff^  did  not  take  away 
the  Jorifdiction  of  die  coorti  of  the  United  Statei^  in  luits  in  M^  ndMvAy 
againat  a  atate.  Held,  that  this  ia  not  a  caae  where  property  ia  in  cuatody 
of  a  court  of  admiralty  t  or  brought  within  its  juiWiction,  and  in  the  poa- 
aeauon  of  any  private  person.  It  Sa  a  mere  personal  siiit  against  a  state 
to  recover  proceeda  m  ita  poaseanon,  and  such  a  suit  cannot  be  com- 
menced in  this  court  againat  a  atate. 

MR  WHITE  presented  a  libel,  in  the  admiralty,  against  the 
state  of  Cteorgia,  claiming  relief  by  the  aid  of  this  court,  in  far 
vour  of  the'libellant,  a  subject  of  his  catholic  majesty  the  king 
of  Spain,  domicOed  in  the  city  of  Havanna. 

The  right  of  the  libellant  to  maintain  this  proceeding  against 
the  state  of  Cteorgia,  Mr  White  stated,  depended  on  the  con- 
struction the  court  would  give  to  the  eleventh  amendment  of 
the  constitution  of  the  United  States,  which  declaims  that  <*  the 
judicial  power  of  the  United  States  shall  not  be  construed  to 
extend  to  any  mtt  in  law  armeqmty^  commenced  or  prosecuted 
against  one  of  the  United  States  by  citizens  of  another  state ; 
or  by  citizens  or  subjects  of  any  foreign  state.'' 

If  the  court  should  be  of  opinion,  that,  notwithstanding  this 
amendment,  jurisdiction  could  be  entertained  in  a  tuU  in  the 
admiraUy  against  a  state,  he  asked  that  a  citation  in  the  na- 
ture of  admiralty  process,  or  such  other  proceedings  in  the 
case,  as  the  court  should  deem  proper,  should  be  awarded 
against  the  state  of  -Georgia,  returnable  to  the  next  term  of 
this  court. 

The  libel  stated  that  the  libellant,  Juan  Madrazzo^  was  a 
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subject  of  the  king  of  Spain ;  that  about  the  2d  July  1817>  a 
vessel  called  the  babelita,  owned  by  him,  with  all  the  docu- 
n^nts  on  board  to  show  her  ownership  and  character,  cleared 
out  from  the  city  of  Havanna  for  the  coast  of  Africa  with  a 
cargo  of  merchandize,  his  property,  to  trade  there,  exclusively 
on  Spanish  account,  for  a  cargo  of  slaves,  to  be  conveyed  to 
the  said  city,  there  to  be  disposed  of  for  his  sole  account,  pro- 
perty and  risk.  On  the  coast  of  Africa  the  vessel  took  on 
board,  purchased  with  the  said  merchandize,  one  hundred 
and  twelve  slaves,  and  on  her  return  voyage  towards  Havanna, 
about  the  1st  of  October  1817,  she  was  captured  by  a  piratical 
or  insurgent  cruiser,  under  the  commission  of  one  Aurey,  or 
some  other  revolutionary  flag  of  the  revolted  colonies  of  Spain 
not  then  recognized  as  an  independent  government,  or  in  any 
manner  authorized  to  act  as  a  belligerent  power,  by  the  laws 
or  consent  of  nations.  The  capturing  vessel  was  called  the 
Successor,  commanded  by  one  Moore,  an  American  citizen, 
and  was  fitted  out  at  Baltimore,  and  in  the  river  Severn  in  the 
state  of  Marylar  d,  for  the  purpose  of  cafryiug  on  hostilities 
against  the  property  and  subjects  of  the  king  of  Spain,  with 
whom  the  United  States  then  were  and  still  are  at  peace ; 
wherefore  the  eaid  capture  of  the  vessel  was  illegal,  piratical 
and  felonious. 

The  Isabelita  and  her  cargo  were  carried  by  the  Successor 
into  the  port  of  Fernandina  in  the  island  of  Amelia,  at  that 
time  a  colony  of  Spain,  but  usurped  by  the  pretended  patriots 
or  revolutionists  affecting  the  rights  of  sovereignty  and  a  sepa- 
rate station  as  a  revolted  independent  government,  but  in  truth 
composed  of  a  band  of  adventurers,  chiefly  American  citizens, 
united  principally  by  the  hope  of  plunder,  and  not  acknowledged 
as  an  independent  government  for  any  civil  or  national  purpose. 
There  the  Isabelita  and  her  cargo  were  condemned  as  lawful 
prize  to  the  illegally  commissioned  piratical  vessel,  the  Suc- 
cessor; by  a  tribunal  pretending  to  exercise  admiralty  jurisdic- 
tion, under  the  usurped  and  assumed  government  of  the  place. 

The  vessel  was  afterwards  restored  to  the  libellant  by  a  de- 
cree of  the  district  court  of  the  United  States  for  the  district  of 
South  Carolina,  exercising  jurisdiction  as  a  court  of  admiralty, 
upon  a  libel  filed  for  restitution  on  behalf  of  the  libellant.  The 
proceedings  in  thai  case  are  invoked  and  referred  to.    The 
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slaves,  the  cargo  of  the  Isabelita,  were  sold  under  the  illegal 
decree  pronounced  at  Fernandina,  and  by  one  William  Bowen, 
the  jpurchaser,  were  conveyed  to  the  Creek  nation,  where,  at 
a  place  called  **  the  United  States  Agency,"  within  the  limits  of 
the  said  nation,  they  were,  to  the  number  of  ninety-five,  seized 
and  taken  possession  of  by  an  officer  of  the  United  States,  and 
brought  within  the  limits  and  district  of  Georgia.  These 
ninety-five  slaves  were  subsequently  delivered  over  to  the  go- 
vernment of  the  state  of  Greorgia,  on  pretence  that  they  had 
been  illegally  imported  or  introduced  into  the  United  States, 
contrary  to  an  act  of  congress,  and  in  compliance  with  an  act 
of  the  assembly  of  the  state  of  Georgia  to  carry  the  same  into 
effect  ''A  part  of  the  slaves  were  sold  by  t^e  government 
of  Georgia  or  its  ofiicers  or  agents,  without  any  form  of  trial 
or  judgment,  as  directed  by  the  said  act  of  assembly;  and  the 
proceeds  thereof,  to  the  amount  of  forty  thousand  dollars,  paid 
into  the  treasury  of  the  state  of  Georgia. 

The  residue  .^f  the  slaves,  twenty-seven  or  thirty  in  number, 
remain  in  the  possession  of  the  state  or  its  officers,  or  have  been 
converted  to  or  disposed  of*  by  the  state,  for  its  o¥m  use ;  or 
wrongfully  delivered  to  some  persons  not  entitled  to  the  same, 
and  contrary  to  the  will  of  the  libellant.  The  slaves,  or  the 
proceeds  of  those  sold,  could  not  rightfidly  become  the  pro- 
perty of  the  state  of  Georgia,  by  virtue  of  the  piratical  capture, 
seizure  or  condemnation,  or  by  the  unlawful  acts  of  the  pre- 
tended purchaser  of  the  same ;  but  the  same  remain  the  pro- 
perty of  the  libellant. 

The  libel  further  states  that  the  governor  of  the  state  of 
Georgia,  on  the  20th  of  May  1820,  ou  the  pretence  that  the 
said  negroes  had  been  illegally  transported  to  the  Creek  nation, 
and  unlawfully  imported  into  the  United  States  from  some 
foreign  place,  with  intent  to  hold  them  to  service  and  labour, 
filed  a  libel  in  the  district  court  of  the  United  States  for  the 
district  of  Georgia,  alleging  the  unlawful  importation,  and  that 
a  demand  of  them  had  been  jnade  by  the  society  for  the  coloni- 
zation of  free  people  of  colour  in  Africa;  which  the  governor  al- 
leged he  was  desirous  of  complying  wiili,  if  authorized  to  do  so 
by  a  decree  of  the  court.  No  specifirai  urn  is  made  of  th(*  number 
of  f  he  slaves,  and  no  inention  is  made  of  ihc  illegal  seizure  and 
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sale  of  the  slaves,  in  the  informatkxi^  or  of  the  payment  of  the 
forty  thousand  dollars  into  thetreasuryof  the  state  of  Georgia. 
The  libel  further  states^  that  William  Bowen,  who  had  par- 
chased  the  slaves^  the  cargo  of  the  Isabelita,  put  in  a  chum  fcr 
the  whole  of  the  said  slaves^  on  the  7th  November  1820;  alleg- 
ing that  they  were  his  property,  and  were  not  intended  to  be 
introduced  into  the  United  States,  but  had  been  carried  into 
the  Creek  nation  for  safety,  with  the  intention  to  remove  them 
to  West  Florida,  a  colony  of  Spain;  the  truth  of  which^allega- 
tion  the  libellant  admits.  The  libellant,  hearing  of  the  pro- 
ceedings in  the  district  court  of  Creorgia,  filed  a  libel  claiming 
the  slaves;  and  the  district  court  dismissed  the  claim  of  William 
Bowen  and  of  the  libellant,  and  decreed  in  fiivour  of  the  gov- 
ernor of  Georgia.  That  decree,  on  appeal  to  the  circuit  court 
of  the  United  States  was  reversed ;  the  claims  of  the  state  of 
Georgia  and  of  William  fiowen  were  dismissed ;  and  that  court 
decreed  that  the  said  slaves  should  be  restored  to  the  libellant, 
Juan  Madrazzo,  together  with  the  proceeds  of  them,  sold  and 
paid  into  the  treasury  of  the  state  of  Creorgia. 

From  this  decree,  the  governor  of  Georgia,  on  behalf  of  the 
sta^e,  appealed  to  this  court 

From  the  district  court  of  the  United  States  of  Georgia,  a 
warrant  of  arrest  upon  the  libel  of  this  libellant  was  issued ;  but 
the  execution  being  prevented  or  evaded  by  the  government 
and  officers  of  the  state  of  Creorgia,  the  same  was  never  served. 
A  monition  was  also  issued,  and  served  on  the  governor  and 
treasurer  of  the  state  of  Georgia. 

The  libel  proceeds  to  state  the  proceedings  in  the  circuit 
court  of  the  sixth  circuit,  in  which  it  was  ordered  that  it  should 
be  held  a  sufficient  execution  of  the  warrant,  if  the  gaveraor  of 
Georgia  should  sign  an  acknowledgement  that  the  slaves  were 
held  by  him,  subject  to  the  jurisdiction  of  the  court;  upon 
which,  on  the  16th  of  May  1823,  John  Clark,  the  governor  of 
Georgia,  signed  a  paper  filed  in  the  court  on  the  24th  Decem- 
ber 1823,  by  which  he  acknowledged,  that  the  governor  of 
Georgia  held  the  negroes  levied  on  by  virtue  of  sundry  execu- 
tions by  the  sheriff  of  Baldwin  county,  **  subject  to  the  order 
of  the  circuit  court  of  the  United  States  for  the  district  of 
Georgia,  after  the  claim  of  the  said  shcriflT,  or  prior  thereto  if 
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the  claim  in  the  circuit  court  shall  be  adjudged  to  have  pri- 
ority of  the  proceeding  in  the  state  courL^ 

The  libel  states  that  the  executions  referred  to  had  been 
levied  on  the  slaves  as  the  property  of  William  Bowen,  and 
the  proceedings  in  the  case  showed  that  the  same  did  not  be- 
long to  him.  That  the.  libellant  relied  on  the  stipulation 
entered  into  by  the  governor  of  Georgia,  by  which  the  juris- 
diction of  the  circuit  court  of  the  United  States  was  admitted ; 
and  he  proceeded  to  jprqsecute  his  appeal  in  the  circuit  court, 
in  which  no  exception  to  its  jurisdiction  in  the  case  was  sug- 
gested or  moved. 

In  the  circuit  court  the  rights  of  the  libellant  were  establish- 
ed; the  illegal  outfit  of  the  Successor  was  fully  jvoved ;  and 
every  other  matter  shown  to  entitle  him  as  a  Spanish  subject 
to  the  restitution  of  his  plundered  property. 

From  the  decree  of  the  circuit  court,  appeals  were  entered 
to  the  supreme  court  of  the  United  States. 

The  libel  then  states  the  proceedings  in  the  cases  in  the 
supreme  court  at  January  term  1828»  as  the  same  are  reported 
in  1  Peters's  Supreme  Court  Reports,  110,  &c.,  and  complains 
that  the  jurisdiction  of  the  supreme  court  in  the  case  was  de- 
nied by  the  governor  of  Georgia  en  behalf  of  the  state,  in  direct 
violation  of  the  stipulation  entered  into  by  him,  consenting 
to,  and  acknowledging  the  said  jurisdiction ;  by  which  the  said 
court  were  prevented  proceeding  to  give  a  decree  c(r  judgment 
in  the  case.  That  by  reason  of  the  proceedings  aforesaid,  and 
of  other  acts  of  the  state  of  deorgia,  her  officers  and  agents, 
which  the  libel  alleges  to  have  been  tortious,  and  by  the  sale 
and  dispersion  of  the  slaves,  the  libellant  is  prevented  seizing  or 
identifying  his  property;  he  is  without  remedy  or  redress,  unless 
this  court  will  cause  the  state  of  Greorgia  to  do  him  right  in  the 
premises. 

Wherefore  the  libellant  prays  the  court  to  award  admirally 
proce$$  against  the  state  of  Gkorgia,  to  be  issued  and  served  as 
the  court  may  dii'ect,  citing  the  said  state  of  Greorgia,  as  well 
as  ail  others  concerned,  to  show  cause  why  the  proceeds  of  the 
said  slaves,  paid  into  the  treasury  of  the  said  state,' should  not 
be  paid  over  to  the  libellant ;  the  slaves  remaining  in  the  pos- 
session of  the  state  restored  to  him;  a  just  and  reasonable  com- 
pensation decreed  to  him  for  the  slaves,  converted  to  her  own 
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use,  or  otherwise  taken  by  the  state ;  and  such  other  damages 
allowed  to  him  as  the  owner  of  the  slaves,  as  the  court  might 
think  proper,  against  the  state  of  Gteorgia,  &c. 

&fr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court 

The  case  is  not  a  case  where  the  property  is  in  custody  of  a 
court  of  admiralty,  or  brought  within  its  jurisdiction,  and  in  the 
possession  of  any  private  person.  It  is  not,  therefore,  one  for 
the  exercise  of  that  jurisdiction.  It  is  a  mere  personal  suit 
against  a  state  to  recover  proceeds  in  its  possession,  and  in  such 
a  case  no  private  person  has  a  right  to  commence  an  original 
suit  in  this  court  against  a  state. 
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GsoRaE  W.  Ward,  and  Richard  K.  Call,  rrgistbr  and 

RKCEIYER  (U.  S.),  APPELLANTS  ▼.  LeWIS  GrBOORT. 

Bams,  appellants  v.  Jacob  Robinson  and  F.  Swearinobn. 


A  flMuidamui  was  issued  by  the  superior  court  oi  appeals  of  the  eastern 
die  district  of  Florida,  directed  to  the  register  and  recelrer  of  the  west- 
cm  land  district  of  Florida,  commanding  them  to  permit  the  entiy  and 
purchase  of  certain  lands.  From  thb  proceeding,  the  register  and  re- 
ceiTcr  appealed  to  this  court  The  appeal  wu  dismissed;  the  proceed- 
ing at  mandamus  being  at  common  law,  and  therefore  the  remoral  to  this 
court  should  hare  been  by  writ  of  error. 

APPEALS  from  the  court  of  appeals  for  the  territory  of  Flo- 
rida. 

Mr  White  moved  to  dismiss  these  cases.  On  the  grounds  that 
the  proceedings  were  at  laiy  in  the  courts  of  the  United  States 
for  the  territory  of  Florida,  and  that  they  had  been  brought 
up  from  the  court  of  appeals  of  that  territory,  by  appeals  in-^ 
stead  of  by  writs  of  error. 

On  the  ISih  December  1826,  on.  the  application  of  the  ap- 
pellees to  the  superior  court  of  appeals  for  the  middle  district 
of  Florida,  a  mandamus  was  issued  directed  to  George  W. 
Ward,  the  register  of  the  western  land  district  of  Florida,  and 
to  Richard  K.  Call,  receiver  of  public  moneys  in  said  district, 
commanding  them  to  permit  the  persons  praying  for  the  man- 
damus to  enter  and  purchase  certain  sections  of  land^  described 
in  the  writ,  under  the  provbions  of  the  act  of  congress  of  the 
22d  of  April  1826,  which  gave  rights  of  pre-emption  in 
the  purchase  of  land  to  certain  settlers  in  the  states  of  Alar 
bama  and  Mississippi,  and  the  territory  of  Florida.  From  the 
superior  court,  the  case  was  removed  by  a  writ  of  error,  to  the 
court  of  )ippeals  for  the  territory  of  Florida;  and,  on  the  21st 
of  January  1831,  the  order  of  the  superior  court  was  affirmed 
by  the  court  of  appeals.  From  this  judgment  the  United 
States  appealed  to  this  court. 

The  court  ordered  the  appeal  to  be  dismissed;  the  proceed- 
ings by  mandamus  being  at  common  law,  and  therefore  the 
eases  should  have  been  brought  up  by  writs  of  error. 
Vol.  VII.— 4  E 
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Ex  PARTE  Martha  Bradstreet,  in  the  matter  of  Martha 

Bradstreet,  demandant. 

MjuiJamuf.  In  the  district  rourt  of  the  northern  district  of  New  Toik, 
writs  of  ri|^t  were  prosecuted  for  Isnds  lying  in  thst  district,  and  nei- 
ther in  the  writs^  or  in  the  counts,  was  there  an  ayerment  of  the  value  of 
the  premises  being  sufficient  in  amount  to  give  the  court  jurisdiction.  The 
tenants  appeared,  and  moved  to  dismiss  the  cause  for  want  of  jurisdictiooi 
which  motion  was  granted.  Subsequently,  the  demandant  moved  to  rein- 
state the  cases  and  to  amend,  by  inserting  an  averment  that  the  premtses 
were  of  the  value  of  five  hundred  dollars;  which  motion  wad  denied  by 
th^  court  The  demandant  also  mor ed  the  court  to  compel  liill  records 
of  the  judgments  and  orders  of  dismission,  and  of  the  process  in  the 
several  suits,  to  be  made  up  and  filed,  so  that  the  demandant  might 
have  the  benefit  of  a  writ  of  error  to  the  supreme  court,  in  order  to  have 
its  decirion  upon  the  grounds  and  merits  of  such  judgments  and  orden. 
The  district  court  refused  thu  motion.  On  a  rule  in  tfaiie  supreme  court 
for  a  mandamus  to  the  district  judge,  and  a  return  to  the  same,  it  was 
held,  that  the  refusal  to  allow  the  amendment  to  the  writ  and  count,  by 
inserting  the  averment  of  the  value  of  the  property,  was  not  the  subject 
of  examination  in  this  court  The  allowance  of  amendmenta  to  plead- 
ings is  in  the  discretion  of  the  judge  of  the  inferior  court;  and  no  ccmtrol 
over  the  action  of  the  judge  in  refusing  or  admitting  them  will  be  eze^ 
cised  by  this  court.  The  court  granted  a  mandamus  requiring  the  dis- 
trict judge  to  have  the  records  of  the  cases  made  up,  and  to  enter  judg- 
ments thereon,  in  order  to  give  the  demandant  the  benefit  of  a  writ  of 
error  to  the  supreme  court 

In  cases  where  the  demand  is  not  for  money,  and  the  nature  of  the  action 
does  not  require  the  value  of  the  thing  demanded  to  be  stated  in  Che  de- 
claration, the  practice  of  th'is  court,  and  of  the  courts  of  the  United  8(atei 
has  been,  to  allow  the  value  to  be  given  in  evidence. 

This  court  will  not  exercise  any  control  over  the  proceeding*  of  an  iBr 
ferior  court  of  the  United  States,  in  allowing  or  refusing  to  allow  asMod- 
ments  in  the  pleadings,  in  cases  depending  in  those  courts ;  but«reiy 
party  in  such  courts  has  a  right  to  the  judgment  of  this  court  in  a  suit 
brought  in  those  courts,  provided  the  matter  in  dbpute  exceeds  the  va- 
lue ot  two  thousand  dollars. 


AT  the  January  term  of  this  court  in  18SS,  on  the  motion  of 
Mr  Jones,  counsel  for  the  demandant,  the  court  granted  **  a 
rule  on  the  district  judge  of  the  district  cqurt  of  the  United 
States  for  the  northern  district  of  New  York,  commanding  him 
to  be  and  appear  before  this  court,  either  in  person  or  by  an 
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attorney  of  this  court,  on  the  first  day  of  the  next  January  terui 
of  this  court,  to  wit  on  the  second  Monday  of  Japuary,  anno 
Domini.  1833,  to  show  cause,  if  any  he  have,  why  a  m&ndamus 
should  not  be  awarded  to  the  said  district  judge  of  the  northern 
district  of  New  York,  commanding  him, 

'^M.  To  reinstate,  and  proceed  to  try  and  adjudge,  according 
to  the  law  and  right  of  the  case,  the  several  writs  of  right 
and  the  mises  thereon  joined,  lately  pending  in  said  court,  and 
said  to  have  been  dismissed  by  order  of  said  court,  between 
Martha  Bradstreet,  demandant,  and  ApoUoe  Cooper  et  al. 
tenants. 

^^  £.  Requiring  said  court  to  admit  such  amendments  in  the 
form  of  pleading,  or  such  evidence  as  may  be  necessary  to  aver 
or  to  ascertain  the  jurisdiction  of  said  court,  in  the  several  suits 
aforesaid. 

V  3.  Or  if  su£Gicient  cause  should  be  shown  by  the  said  judge 
on  the  return'  of  this  rule,  or  should  otherwise  appear  to  this 
court,  against  a  writ  of  mandamus  requiring  the  matters  and 
things  aforesaid  to  be  done  by  the  said  judge ;  then  to  show 
cause  why  a  writ  of  mandamus  should  not  issue  from  this  court, 
requiring  the  said  judge  to  direct  and  cause  full  records  of  the 
judgments  or  orders  of  dismission  in  the  several  suits  aforesaid, 
and  of  the  processes  of  the  same,  to  be  duly  made  up  and  filed, . 
so  as  to  enable  this  court  to  re-examine  and  decide  the  grounds 
and  merits  of  such  judgments  or  orders  upon  writs  of  error ; 
such  records  showing  upon  the  face  of  each  what  judgments  or 
final  orders  dismissing,  or  otherwise  definitively  disposing  of 
said  suits,  were  rendeied  by  the  said  district  court,  at  whose 
instance,  upon  what  grounds,  and  what  exceptions  or  objec- 
tions were  reserved  or  taken  by  said  demandant,  or  on  her 
behalf,  to  the  judgments  or  decisions  of  the  said  district  court 
in  the  premises,  or  to  the  motions  whereon  such  judgments  or 
decisions  were  found  ;  and  what  motion  or  motions,  applica- 
tion or  applications,  were  made  to  said  court  by  the  demandant, 
or  on  her  behalf,  and  either  granted  or  overruled  by  said  dis- 
trict court,  both  before  and  after  said  judgments  or  decisions 
dismissing  or  otherwise  finally  disposing  of  said  suits ;  eq)e- 
ciauy,  what  motions  or  applications  were  made  by  said  de- 
mandant or  on  her  behalf  to  said  district^ourt,  to  be  admitted 
to  amend  her  counts  in  the  said  suits,  oi'  to  produce  evidence 
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to  establish  the  value  of  the  lands,  &c.  demanded  in  such 
counts,  together  with  all  the  papers  filed,  and  proceedings  had 
in  said  suits  respectively."    6  Peters,  774. 

The  honourable  Alfred  Concklin,  judge  of  the  district  court 
of  the  United  States  for  the  northern  district  of  New  York, 
appeared  before  the  court,  by  Mr  Beardsley  his  counsel;  and,  in 
pursuance  of  the  rule,  ma<le  the  following  statement  as  a  return 
thereto. 

**  To  the  supreme  court  of  the  United  States.  In  answer 
to  a  rule  granted  by  your  honourable  court,  the  certified  copjr 
whereof,  hereunto  annexed,  was  on  the  Slst  of  December 
instant  served  upon  him,  the  undersigned  begs  leave  respect- 
fully to  state,  as  follows: 

**  1.  That  after  the.  mises  had  been  joined  in  the  several 
causes  mentioned  in  the  rule,  motions  were  made  therein  <Mi 
the  part  of  the  tenants  that  the  same  should  be  dismissed  upon 
the  ground  that  the  counts  respectively  contained  no  allegation 
of  the  value  of  the  matter  in  dispute;  and  that  it  did  not  there- 
fore appear  by  the  pleadings  that  the  causes  were  within  the 
iurisdiction  of  the  court.  In  conformity  with  what  appeared 
to  have  been  the  uniform  language  of  the  national  courts  upon 
the  question,  and  his  own  views  of  the  law;  &nd  in  accordance 
especially  with  several  decisions  in  the  circuit  court  for  the 
third  circuit  (see  4  Wash.  C.  C.  Rep.  482,  624),  the  under- 
signed granted  these  motions.  Assuming  that  the  causes  were 
rightly  dismissed,  it  follows  of  course  that  he  ought  not  now  to 
He  required  to  reinstate  them,  unless  leave  ought  also  to  be 
granted  to  the  demandant  to  amend  her  counts. 

^*  2.  After  the  dismissal  of  these  causes  as  above  stated,  mo- 
tions were  made  therein  on  the  part  of  the  demandant,  that 
the  same  should  be  reinstated,  and  that  she  should  be  permit- 
ted to  amend  her  counts.  These  motions  the  undersigned 
considered  it  to  be  his  duty  to  deny;  and  he  can,  perhaps,  in 
no  other  manner  more  properly  show  cause  why  he  should  not 
now  be  required  to  do  what  he  then  refused  to  do,  than  by  here 
inserting  a  copy  of  the  opinion  which  he  delivered  upon  that 
occasion.    This  opinion  is  as  follows: 

'^  *  This  cause  having  at  a  former  term  of  the  court  been 
diimiiwiftd  upon  the  ground  that  it  did  not  appear  upon  the  Ace 
of  ^the  demandant's  count,  that  the  case  was  one  to  which  the 
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jurisdiction  of  the  court  extends,  a  motion  has  been  made  by 
the  demandant,  for  leave  to  amend  her  count,  and  that  the 
cause  be  reinstated  in  court  There  are  also  a  great  number 
of  other  causes  brought  by  the  same  deinandant,  standing  in 
exactly  the  same  predicament,  and  depending,  of  course,  upon 
the  decision  of  this.  The  question  is  therefore  important,  and 
by  no  means  free  from  difficulty.  Under  these  circumstances, 
and  ample  time  having  been  afforded  to  the  parties  for  thorough 
investigation,  it  was  expected  that  the  question  would  have 
been  more  fully  and  satisfactorily  argued.  It  is  incumbent 
upon  me  however  now  to  decide  it ; .  and  I  shall  proceed 
to  perform  that  duty.  The  defect  in  question  is  clearly  one 
in  substance.  It  consists  in  the  want  of  any  averment  in 
the  count  of  the  value  of  the  land  in  dispute,  an  allegation, 
without  which  the  court  wUl  not  ever  take  jurisdiction  of  the 
cause. 

*^  *  The  power  of  the  national  courts  to  grant  amendments, 
depends  upon  the  thirty-second  section  of  the  judicial  act 
of  September  24,  1789,  which  is  as  follows  .[this  quotation 
is  opiitted  as  unnecessary  to  be  here  inserted].  With  the 
exception  of  the  last' clause  of  this  section,  it  is  understood  to 
relate  exclusively  to  defects  in  matters  of  form.  No  proceed- 
ing in  civil  cases  is  to  be  rendered  ineffectual  by  reason  of  any 
such  defects;  they  are  to  be  disregarded  in  giving  judgment^ 
except  when  especially  set  dowa  as  causes  of  demurrer ;  and  are 
to  be  amended  of  course,  without  the  imposition  of  conditions. 
To  this  extent  the  language  of  the  section  is  also  imperative. 
The  last  clause  of  the  section  however  extends,  in  terms,  to 
defects  of  every  description  in  the  process  and  pleadings,  and 
confers  upoii  the  courts  a  discretionary  power  of  permitting 
amendments  therein*  upon^such  conditions  as  they  shall  direct. 
Without  stopping  then  to  ascertain  the  precise  limits  of  this 
authority,  it  may  be  safely  assumed  that  it  extends  to  the  case 
before  the  court;  and  the  true  question  for  decision  is,  whether 
this  is  a  fit  instance  for  its  exercise.  No  affidavit  has  been 
furnished  as  the  foundati<xi  of  the  motion ;  and  I  do  not  under- 
stand it  to  he  pretended  that  there  are  any  circumstances  of  a 
special  nature^  entitling  the  demandant  to  favour.  Leaving 
out  of  view,  therefore,  for  the  present,  a  peculiaritv  affecting 
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the  csLse  which  will  be  Dotieed  in  the  sequel,  tlie  application 
presents  the  naked  question,  whetti^i  as  a  general  rule,  the 
demandant  in  a  writ  of  right  oughl  to  be  allowed  tp  amend  a 
defect  in  substance. 

'^Mt  is  wholly  unilecessary  to  refer  to  adjudications  ir 
the  English  conmion  pleas  (in  which  court  alone  this  action 
is  cognizable  in  that  country),  to  show  how  such  an  appli- 
cation would  be  there  decided.  No  one  in  the  least  degree 
conversant  with  the  settled  usage  of  that  court  in  this  rer- 
spect,  can  doubt  that  it  would,  without  a  moment*s  hesitation, 
be  denied.  But  as  one  of  the  reasons  for  the  great  strict- 
ness which  prevails  in  England  (viz.  the  long  period  of  limita- 
tion against  this  action),  does  not  exist  in  an  equal  degree 
here,  and  as  it  is  contended  that  this  difference  would  of  itself 
warrant  a  relaxation  of  the  rules  which  govern  there,  it  is  im- 
portant to  advert  to  a  few  of  the  English  decisions,  in  order 
the  more  clearly  to  perceive  to  what  extent  this  court  would  be 
obliged  to  depart  from  them,  to  permit  an  amendment  in  the 
present  case.  In  the  case  of  Charlwood  v.  Morgan,  4  Bos. 
and  Pull.  64,  a  motion  was  made  to  amend  the  mistake  of  a 
Christian  name  in  the  count,  founded  upon  an  affidavit  ac- 
counting for  the  mistake.  The  motion  was  however  denied, 
upon  the  ground  that  there  was  no  precedent  to  warrant  such 
an  amendment:  the  court  at  the  same  time  declaring  that  they 
should  have  been  willing  to  amend  had  hot  the  case  before 
them  been  a  proceeding  by  writ  of  right.  The  demandant 
then  asked  leave  to  discontinue;  but  this  was  also  refused. 
In  the  cade  of  Maidment  v.  Jukes,  5  Bos.  and  Pull.  429,  a 
sidebar  rule  to  discontinue  having  been  entered,  the  court 
ordered  it  to  be  set  aside  with  costs. 

**  *  And  in  the  very  lecent  case  of  Adams  v.  Radmay, 
1  Marsh.  602,  a  motion  was  made,  on  the  part  of  the  demand- 
ant, for  leave  to  quash  the  writ  of  summons  to  the  four  knights, 
on  the  ground  that  no  previous  notice  of  executing  it  had  been 
served  on  the  tenant's  attorney.  The  application,  it  was  urged, 
was  made  in  the  demandant's  own  delay,  ex  majari  etnUela; 
lest  it  should  be  objected  that  the  tenant  would  have  a  right 
to  challenge  the  four  knights.  But  the  motion  was  denied: 
Loid  Chief  Justice  Oibbs  declaring  the  rule  adopted  on  consi- 
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deration  to  be^  that  the  court  will  not  aasist  a  demandwt  iii  a 
writ  of  right  in  getting  over  any  difficulties  that  may  occur  to 
him.    And  the  other  judges  concurred  in  what  he  said* 

<<  <To  this  brief  reference  to  English  cases,  I  will  only  add, 
that  as  far  as  I  have  been  able  to  discover,  the  records  of  Eng« 
lish  jurisprudence  furnish  no  instance  of  a  successful  applica* 
tion  by  the  demandant  in  a  writ  of  right  to  amend. 

**  *  If  then,  in  England,  a  demandant  is  not  allowed  to  amend  a 
mistake,  even  in  a  simple  Christian  name,  though  satisfactorily 
accounted  for,  if  he  is  not  permitted  to  quash  his  own  proceeding 
to  enable  him  to  correct  a  slight  informality,  nor  even  to  discon- 
tinue his  own  suit;  if,  in' short,  no  aid  whatever  will  be  granted 
in  any  difficulty  into  which  he  may  have  the  misfortune  to 
fall;  it  is  clear  that  to  permit  the  amendment  now  applied  for, 
would  not  only  be  a  wide  departure  from  the  established  rule 
in  that  country,  but  an  unqualified  rejection  of  it;  for  it  would 
be  placing  the  writ  of  right  in  this  respect  upon  a  footing  of 
peifect.equality  with  the  most  favoured  actions.  Still,  how- 
ever, could  I  find  myself  warranted  in  such  a  course  by  the 
decisions  of  the  supreme  court  of  this  state,  I  should  not  hesi- 
tate to  pursue  it ;  though  this  is  one  of  those  questions  upon 
which  the  decisions  of  the  state  courts  are  not  deemed  obliga- 
tory upon  the  national  courts.  But  the  only  case  of  this  nature 
in  our  own  courts,  referred  to  upon  the  argument,  or  which 
I  have  been  able  to  find,  is  that  of  Malcolm  v.  Roberts,  reported 
in  1  Cowen,  1.  In  that  case  the  sherifi*,  in  his  return  to  a 
writ  of  right,  had  stated  that  he  had  made  proclamation  at  the 
most  usual  door  of  the  episcopal  church  in  Beekman  street, 
called  St  Greorge's  chapel,  in  the  second  ward  of  the  city  of 
New  York,  within  which  the  tenements  lay.  The  tenant 
having  been  called  on  th^  quarto  die  po8tf  it  was  objected  that 
the  return  was  defective  under  the  statute  of  this  state,  although 
in  exact  conformity  with  the  English  form  of  a  return ;  in  not 
stating  that  the  church  mentioned  in  the  return  was  the  near- 
ett  church  to  the  tenements  in  question.  The  court  having, 
after  advisement,  held  the  objection  to  be  well  taken,  the  ques- 
tion was,  whether  the  sheriff  should  be  permitted  to  amend  his 
return  in  this  particular,  it  being  admitted  that  the  church  at 
which  the  proclamation  was  made,  was  iii  fact  the  nearest  to 
the  tenements,  and  that  the  proceeding  in  itself  had  therefore 
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been  correct  It  certainly  is  not  easy  to  fancy  a  more  favour- 
able case  than  this  for  amendment,  but  I  well  remember  the 
•trenuoue  and  very  protracted.ari^wnent  to  which  the  court 
deemed  it  their  duty  to  listen  before  tEey  determined  to  graat 
the  application. 

^  *  It  does  not  appear  that  any  such  case  has  arisen  ia 
England,  nor  does  it  by  any  means  follow  from  the  decisions 
of  the  co;mnon  pleas,  that  even  there  sach  an  application 
would  be  denied.     Indeed,  it  is  said  in  one  of  the  cases  above 
eited,  that  there  might  possibly  arise  a  case  in  which  an 
amendment  would  be  permitted.    The  case  of  Malcolm  v. 
Roberts,  therefoie,  which  I  have  already  said  is  a  solitary  one 
in  this  state,  does  not  warrant  the  conclusion  that  the  strictness 
of  the  English  practice  in  this  respect  had  been  relaxed;  much 
less  that  it  has  been  wholly  repudiated  here.     It  is  true  that 
one  of  the  judges  in  that  case  leraarked,  that'  the  ancient 
•strictness  which  prevailed  in  real  actions  had  been  much  re* 
laxed  by  the  late  decisions;  and  as  evidence  of  such  a  change 
.  he  stated,  that  he  recollected  a  case  in  which,  at  the  last  term 
of  the  court,  a  default  and  grand  cape  having  been  taken,,  the 
default  was  set  aside.    I  have  searched  for  this  case,  but  it 
does  not  appear  to  have  been  reported.     But  (admitting,  which 
does  not  appear,  that  the  case  referred  to  by  his  honour  was  a 
writ  of  right),  it  is  to  be  observed,  that  in  that  case  it  was  the 
tenanty  and  not  the  demandant,  who  applied  for  relief.    The 
indefatigable  reporter,  however,  whose  well  known  and  useful 
practice  it  was  to  collect  all  the  important  decisions  tending 
to  confirm  or  illustrate  the  point  decided,  cites,  in  a  note,  the 
case  of  Van  Bergen  v.  Palmer,  18  Johns.  504,  in  which  the 
default  of  the  demandant  for  not  appearing  upon  the  call  of 
the  tenant,  was  set  aside  upon  an  affidavit  satisfactorily  ex- 
cusing the  default.     But  this,  upon  examination,  turns  out  to 
have  been  an  action  of  dower;  an  action  favoured  in  law,  and 
to  which  less  strictness  has  been  applied.     However  the  fact 
may  be,  therefore,  it  no  where  appears,  as  far  as  I  have  been 
able  to  discover,  except  in  the  dictum  in  Malcolm  v.  Roberts, 
above  mentioned,  that  the  ancient  strictness  against  the  de- 
mandant  in  the  writ  of  right  has  been  rela.'ed,  even  here:  while 
it  is  abundantly  evident  from  the  recent  case  of  Adams  v. 
Radmay,  cited  above,  (the  latest  case  which  I  have  foiind), 
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i  that  no  such  relaxatioD  has  taken  place  in  Engiand.    The 

Ir.  writ  of  right  is  an  ancient  common  law  remedy,  injudiciously 

f  adopted  here,  with  all  its  cumtnTous  machinery  and*  useless 

f  appendages;  and  in  the  absence  of  any  authority  for  so  ddng, 

I  fear  I  should  hardly  be  warranted  in  denying  that  its  pecu- 
1  liar  disadvantages  were  also  adopted  along  with  it ;  and  that 

I  he  who  chooses  to  resort  to  it,  must  be  content  to  take  it  with 

I  all  its  imperfections  on  its  head. 

r  **  *  But  there  is  a  peculiar  feature  in  this  case  which  remains 

I  to  be  noticed,  and  which  ought  not  to  be  without  influence 

upon  its  decision.    By  a  recent  statute  of  this  state,  the  remedy 
I  by  writ  of  right  is  wholly  abolished.    The  present  action  was 

commenced  after  ih$  enaetmetU  of  this  law,  and  just  before  it 
went  into  oponXion.  Whatever  room  there  may  have  been, 
therefore,  before  the  passage  of  this  act,  for  doubting  whether 
this  action  ought  to  be  viewed  by  our  courts  in  the  light  in 
which  H  has  already  been  regarded  in  England,  as  one  by  no 
means  entitled  to  fovout,  but  to  be  discouraged;  no  such  doubt 
can  now  exist,  since  it  has  been  abolished  as  an  evil  which 
ooi^t  no  longer  to  be  tolerated.    But  this  is  not  all. 

<*  *  I  apprehend  it  may  safely  be  assumed,  that  this  act,  taken 
in  connexion  with  the  rule  of  this  court  adopting  the  practice 
of  the  supreme  court  of  this  state,  is  to  be  regarded  as  apf^cable 
to  this  court;  so  that  no  new  action  by  writ  of  right  can  now  be 
prosecuted  in  this  court.  If  this  be  so,  it  becomes  a  seriods 
question  whether  this,  of  itself,  does  not,  upon  authority,  consti- 
tute an  insuperable  objection  to  this  application.  By  the  dis- 
mission of  the  cause,  th^  ^^Amandant  has  lost  the  power  of  fur- 
ther prosecuting  it;  and  the  application  now  is,  first,  for  leave 
to  insert  in  the  court  an  allegation  indispensable  to  her  right  of 
recovery  in  this  court;  and  second,  that  the  catise  be  thereupon 
reinstated,  without  prejudice  in  court  Now,  there  is  no  action 
in  which  the  courts  have  been  more  liberal  in  permitting 
amendments  than  that  of  ejectment;  insomuch,  that  it  has 
been  the  uniform  practice  of  the  courts  of  Engleihd,  as  welt  as 
in  this  state,  to  allpw  new  demises  to  be  added,  even  after  the 
lapse  of  several  years. 

*<  *  By  an  act  of  the  legidature  of  this  state,  passed  iii 
181S,  suits  against  bona^fide  purchasera  for  the  recovery  ot 
military  bounty  lands,  were  required  to  be  commenced  be- 
VoL.  VII.— 4  P 
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at  the  last  tenoo,  requiring  the  judge  of  the  district  court  to 
■how  cause  why'  a  mandamus  should  not  issue  to  compel  him, 

1.  To  remiUUe  and  try  these  causes,  &c. 

t.  To  permit  such  amendments  to  be  made  in  the  pleadings 
as  may  be  necessary  to  aver  jurisdiction. 

S.  Or  to  require  records  to  be  made  up  and  filed,  so  that  this 
eourt  may  bring  up  the  judgments  by  writ  of  error,  &c. 

To  tlus  rule  the  judge  has  answe^d,  and  has  presented  the 
statement  which  is  filed. 

1.  The  first  inquiry  is,  did  the  court  below  decide  right  in 
lefusing  to  permit  the  amendment  to  be  made  1 

The  defect  is  one  of  9ub$UmUf  not  of  form;  and  it  is  noi 
therefore  amendable  of  couth.  1  Paine,  486.  It  might,  per- 
haps, well  be  doubted  whether  a  court  can,  in  any  case,  anmid 
in  a  matter  necessary  to  give  jurisdiction.  It  is,  however, 
believed,  that  a  diflbrent  rule  has  prevailed  in  the  courts  of 
the  United  States,  and  therefore  the  proceeding  will  not,  at  this 
time,  be  called  in  question. 

It  is  then  assumed  that  the  court  below  had  power  to  make 
this  amendment  It  also  had  power  to  refuse  to  make  it.  No 
special  grounds  were  shown  for  granting  these  applications 
to  the  court  below :  no  affidavit,  in  fact,  was  presented  as  a 
foundation  for  the  motion.  Would  the  coiirt  gtant  it  with- 
out affidavit  1  proof  f    It  was  in  the  discretion  of  the  court 

Has  a  demandant,  in  a  writ  of  right,  a  right  to  amend  of 
course,  on  mere  motion,  without  showing  any  cause,  in  a  mat- 
ter of  substance  1  1  Paine,  492.  The  answer  of  the  judge 
cites  the  authorities.  4  Bos.  and  Pull.  64 ;  5  Bos.  and  PuIL 
4S9 ;  1  Marshall,  60S ;  1  Cowen,  1. 

There  is  a  further  objection.  Before  these  causes  were 
commenced,  a  statute  was  passed  in  New  York  abolishing 
writs  of  right,  after  a  certain  day,  and  which  day  arrived  be- 
fcre  the  motions  to  amend  were  made.  When  the  moti<»is  to 
amend,  therefore,  were  made,  such  actions  could  not  be  brought 
in  New  York  in  its  own  courts.  That  statute  was  equally  ap- 
plicable to  the  district  court;  so  that  no  writ  of  right  could 
thm  be  prosecuted  in  that  court. 

This  was  a  good  objection  to  the  amendment  The  amend- 
ment would  have  been  an  evasion  of  the  statute  abolishing 
writs  of  right :  it  would,  in  effect,  have  given  an  action  which 


JANUARY  TERM  168S.  64< 

[S«  pwta  Bmdbritett.] 

had  been  aboli8hed,^-«>yinuaUy  repealing  the  statute.  Cited 
by  the  judge,  1  Cowen,  156 ;  t  Dum.  and  East,  707,  708 ; 
6  Dum.  and  East,  171,  548;  17  John.  S46. 

It  is  submitted  that  the  district  judge,  in  refusing  to  allow 
the  amendments,  decided  conrectly.  But  if  he  did  not,  this 
court  will  not  proceed  by  a  mandamus  to  correct  his  errocs. 
Such  a  proceeding  is  not  an  exercise  of  original  jurisdiction; 
and  if  it  is  the  employment  of  the  appellate  power  of  this  court, 
it  cannot  be  used  in  this  form.  Congress  may  extend  the 
powers  of  this  court  to  any  cases  under  the  constitution  of  ju- 
dicial cognizance ;  but  they  have  not  given  the  power  by  pro* 
ceedings  for  a  mandamus  to  examine  into  the  action  of  the 
inferior  courts  in  matters  of  this  description.  The  power  to 
issue  a  mandamus  exists  under  the  fourteenth  section  of  the 
judiciary  act  of  1789j  and  it  does  not  comprehend  this  case. 
The  writ  of  mandamus  is  never  used  for  such  purpose& 

It  does  not  lie  to  control  or  coerce  the  discretion  of  a  suIxnt- 
dinate  tribunal.  1  Wend.  299;  1  Cow.  4SS;  t  Cow.  458, 
48S;  6  Cow.  S93 ;  7  Cow.  363,  523;  1  Paine,  453. 

No  doubt  is  entertained  of  the  power  of  this  court  to  award  a 
mandanvus  for  the  Uut  purpose  indicated  in  the  rule ;  that  is,  to 
compel  reeordi  to  be  made  iip  and  filed,  1  Paine,  455.  This 
court  may  review  the  judgments  of  the  district  court  by  writ 
of  enor.  But  no  such  judgment  can  be  brought  up  until  a 
record  has  been  filed. 

This  court  may  compel  such  record  to  be  filed.  That  power 
is  **  necessary,**  to  enable  this  court  to  exercise  its  jurisdiction 
by  writ  of  error.  The  writ  of  mandamus  is,  for  that  puipose, 
**  agreeable  to  the  principles  and  usages  of  law.**  This  court 
then,  for  that  purpose,  may  award  iL  For  that  purpose  the 
parties  interested  in  this  case  have  no  objection  that  it  should 


What  will  it  oring  up  t  A  juugment  of  the  court  dismissing 
the  cause  for  want  of  jurisdiction.  If  that  judgment  was  cor- 
rect, it  must  be  affirmed.  Let  it  be  brought  here  if  the  de- 
mandant asks  it.  Whether  it  is  a  final  judgment,  has  not 
been  examined ;  nor  is  it  regarded  as  materia].  Perhaps,  how- 
ever, the  better  opinion  is,  that  it  is  not  a  final  judgment. 

Judgments  of  nonsuit  cannot  be  removed  by  writ  of  error. 
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S  Dall.  401;  4  Dall.  82;  4  Wheat.  73;  5  Cranch,280;  7 
Cranch,  152. 

On  a  writ  of  error  to  an  inferior  tribunal,  which  had  given  a 
judgment  on  the  merits,  if  it  appears  from  the  pleadings  that 
the  court  below  had  no  jurisdiction,  this  court  cannot  award  a 
venire  de  novo.  3  DalL  19.  Then  why  require  a  record  to 
be  made  out  t  These  matters  are  stated  not  as  objections;  Ux 
none  are  fnade,  if  these  were  in  fact  final  judgments.  Bo  fiur 
the  jurisdiction  of  this  court  is  conceded. 

But  it  may  perhaps  be.  said  on  the  other  side,  that  the  judg- 
ments which  have  been  rendered  are  not  jinaZ  judgments;  and 
therefore  not  removable  by  writ  of  error.  That  it  is  therefore 
proper  to  compel  the  court  to  reinstate  and  try  the  causes,  to 
the  end  that  final  judgments  may  be  rendered.  6  Wheat. 
601,  602 ;  6  Peters,  657;  2  Laws  U.  S.  64,  22. 

For  what  end  reinstate,  try  and  determine  them  ?  If  judg- 
ments should  pass  in  favour  of  the  demandant,  they  woul^ 
be  erroneous.  She  therefore  crunot  desire  such  judgmenta 
The  pleadings  being  defective,  and  &tally  so;  she  cannot 
possibly  have  a  valid  judgment  on  them.  If  rendered  in  her 
fii\3ur.  it  would  be  erroneous:  if  rendered  against  her,  she 
could  not  reverse  it.  No  venire  de  novo  could  be  awarded  in 
such  case.     3  Dall.  19. 

But  if  this  court  may  compel  the  court  below  by  mandamus 
to  reinstate  and  try  the  causes,  and  render  final  judgments 
therein  ;  yet  it  cannot,  as  it  is  supposed,  compel  that  court  to 
grant  the  amendmenU  asked  for.  The  judgments  will  be  just 
aa  final  without  as  with  the  amendments. 

It  has  already  been  said  that  a  mandamus  does  not  lie  to 
coerce  the  disereHon  of  a  subordinate  tribunal.  Now  it  is  in- 
sisted that  it  was  4i8cretumary  with  the  court  below  to  make,  or 
refuse  to  make  this  amendment.  That  the  question  was  for 
that  court  otoie,  and  that  it  cannot  be  c(xitrol]ed  here. 

Under  the  act  of  congress,  amendments,  like  the  one  in 
question,  are  not  demandable  of  right. 

1.  The  judiciary  act  of  1789  (sect.  32),  in  its  first  clause, 
declares  that  no  summons,  &c.  shall  be  abated,  &c.  **  for  any 
defect  or  want  of  farmJ*  But  this  is  not  a  famal  defect,  it  is 
one  of  9ub8tanee. 
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t.  That  section  declares  that  the  court  may  amend  tmy  de* 
feet  upon  such  conditions  as  the  court,  in  ttv  iuaretian,  shall 
prescribe.  This  section  gives  perhaps  ftill  power  to  the  court 
below  to  make  the  amendment.  But  it  is  to  be  made  on  eon* 
dUian;  such  condition  aa  the  court  m  Ub  discretion  shall  prescribe. 

Permitting  amendments  is  a  matter  of  discretion.  Cited, 
5  Cranch,  17,  2  Peters's  Cond.  Rep.  175;  6  Cranch,  267,  il;  6 
Cranch,  217,  2  Peters's  Cond.  Rep.  351 ;  9  Wheat.  576;  U 
Wheat.  280 ;  3  Peters,  32;  6  Peters,  656;  1  Paine,  456,  457. 

The  court  below  therefore  is  not  compellable  by  mandamus 
to  allow  them. 

It  18  then  submitted  to  the  court: 

1.  That  the  court  below  decided  correctly  in  refusing  the 
amendment — ^it  being  a  writ  of  right.  It  would  not  have  been 
made  in  England.  It  should  not  have  been  made  when  moved, 
as  no  writof  right  could  then  have  been  prosecuted  in  New  York. 

2.  It  was  not  at  all  courts  a  matter  resting  in  the  discretion 
of  that  court,  which  cannot  be  controlled  by  a  mandamus. 

Mr  Jones,  for  the  defendant. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

After  hearing  counsel,  and  considering  the  cause  shown  by 
the  honorable  the  judge  for  the  court  of  the  Uuivcd  States  for 
the  northern  district  of  New  York;  this  court  is  of  ojnnion  that 
it  ought  not  to  exercise  any  control  ove^  the  proceedings  of 
the  district  court  in  allowing  or  refusing  to  allow  amendments 
in  the  pleadings;  but  that  every  party  has  a  right  to  the  judg- 
ment of  this  court  in  a  suit  brought  by  him  in  one  of  the 
inferior  courts  of  the  United  States,  provided  the  matter  in 
dispute  exceeds  the  sum  or  value  of  two  thousand  dollars. 

In  cases  where  the  demand  is  not  for  money,  and  the  nature 
of  the  action  does  not  require  the  value  of  the  thing  demanded 
to  be  stated  in  the  declaration,  the  practice  of  this  court,  and 
of  the  courts  of  the  United  States,  is,  to  allow  the  value  to  be 
given  in  evidence.  In  pursuance  of  this.prac,tice,  the  demand- 
ant in  the  suits  dismissed  by  order  of  the  judge  of  the  district 
court,  had  a  right  to  give  the  value  of  the  fitoperty  demanded 
in  evidence,  at  or  before  the  trial  of  the  cause ;  and  would 


648  SUPREME  COURT. 

have  a  right  to  give  it  in  evidence  in^this  court.  Consequently 
he  cannot  be  legally  prevented  from  bringing  hk  case  befim 
thie  tribunal.  The  court  doth  therefore  direct  that  a  manda- 
mus be  awarded  to  the  judge  of  the  court  of  the  United  StAtes 
for  the  ninrthem  district  of  New  York,  requiring  the  said  judge 
to  reinstate,  and  proceed  to  try  and  adjiulge  according  to  the 
right  of  the  case,  the  several  writs  of  right,  and  the  miees 
thereon  joined,  lately  pending  in  said  court,  between  Martha 
Bradstreet,  demandant,  and  Apollos  Cooper  et  al.  tenants. 

The  following  mandamus  was  issued  by  order  of  the  court. 

United  States  of  America,  ss. 

To  the  honourable  Alfred  Concklin,  judge  of  the  district 
court  of  the  United  States  for  the  northern  district  of  New 
York,  greeting : 

Whereas,  one  Martha  Bradstreet  hath  heretofore  commenced 
and  prosecuted,  in  your  court,  several  certain  real  actions^  or 
writs  of  right,  in  your  court  lately  pending  between  the  said 
Martha  Bradstreet,  demandant,  and  the  following  named  ten- 
ants severally  and  respectively,  to  wit,  Apollos  Cooper  and 
others  [naming  them].  And  whereas,  heretofore,  to  wit,  at  a 
serdon  of  the  supreme  court  of  the  United  States,  held  at 
Washington  on  the  second  Monday  of  January  in  the  year 
18St,  it  appeared,  upon  the  complaint  of  the  said  Martha 
Bradstreet,  among  other  things,  that  at  a  session  of  your  said 
court,  lately  before  hdden  by  you,  according  to  law,  all  and 
singular  the  said  writs  of  right  then  and  there  pending  before 
your  said  court,  upon  the  several  motions  of  the  tenants  afore- 
said, were  dismissed  for  the  reason  that  there  was  no  averment 
of  the  pecuniary  value  of  the  lands  demanded  by  the  said  de- 
mandant in  the  several  counts  filed  and  exhibited  by  the  said 
demandant  against  the  several  tenants  aftnresaid ;  which  orders 
of  your  said  court,  so  dismissing  the  said  actions,  were  against 
the  will  and  consent  of  said  demandant :  whereupon  the  said 
supreme  court,  at  the  instance  of  said  demandant,  granted  a 
rule  requiring  you  to  show  cause,  if  any  you  had,  among  other 
things,  why  a  writ  of  mandamus  from  the  said  supreme  court, 
should  not  be  awarded  and  issued  to  yoti,  commanding  you  to 
reinstate  and  proceed  to  try  and  adjudge,  accor$ng  to  the  law 
and  right  of  the  case,  the  several  writs  of  right  aforesaid,  aod 
the  mises  therein  joined.     And  whereas,  at  the  late 
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ion  of  the  said  supreme  court  held  at  Washington  on  the 
second  Monday  of  January  in  the  year  1833,  you  certified  and 
returned  to  the  said  supreme  court,  together  with  the  said 
rule,  that  after  the  mises  had  been  joined  in  the  several  causes 
mentioned  in  the  said  rule,  motions  were  made  therein,  on  the 
part  of  the  tenants,  that  the  same  should  be  dismissed  upon 
the  ground  that  the  counts  respectfully  contained  no  allega- 
tion of  the  value  of  the  matter  in  dispute,  and  that  it  did  not 
therefore  appear,  by  the  pleadings,  that  the  causes  were  within 
the  jurisdiction  of  the  court :  that,  in  conformity  with  what 
appeared  to  have  been  the  uniform  language  of  the  national 
courts  upon  the  question,  and  your  own  views  of  the  law,  and 
in  accordance  especially  with  several  decisions  in  the  circuit 
court  for  the  third  circuit  (see  4  Wash.  C.  C.  Rep.  482,  624), 
you  granted  their  motions ;  and  assuming  that  the  causes  were 
rightly  dismissed,  it  follows  of  course  that  you  ouglit  not  to  be 
required  to  reinstate  them,  unless  leave  oiight  also  to  be  grant- 
ed to  the  demandant  to  amend  her  counts  :  and  whereas,  af- 
terwards, to  wit  at  the  same  session  of  the  said  supreme  court 
last  aforesaid,  upon  consideration  of  your  said  return  and  of 
the  cause  shown  by  you  therein  against  the  said  rule's  being 
made  absolute,  ami  against  the  awarding  and  issuing  of  the 
said  writ  of  mandamus,  and  upon  consideration  of  the  argu- 
ments of  counsel,  as  well  on  your  behalf,  showing  cause  as 
aforesaid,  as  on  behalf  of  the  said  demandant,  in  support  of  (he 
said  rule,  it  was  considered  by  the  said  supreme  court,  that 
you  had  certified  and  returned  to  the  said  court  an  insuificient 
caui«e  for  having  dismissed  the  said  actions,  and  against  (he 
awarding  and  issuing  of  the  said  writ  of  mandamus,  pursuant 
to  the  rule  aforesaid ;  the  said  supreme  court  lieingof  opinion, 
and  having  deternuned  and  adjudged  upon  the  matter  afore- 
said, that  in  cases  where  the  demand  is  not  made  for  money, 
and  the  nature  of  the  action  does  not  require  (he  vahic  of  the 
thing  demanded  to  be  stated  in  the  declaration,  the  practice  of 
the  said  supreme  court,  and  of  the  courts  of  the  United  States,  is 
to  allow  the  value  to  be  given  in  evidence  :  that,  in  pursuance 
of  this  practice,  the  demandant  in  the  suits  dismissed  by  order 
of  the  judge  of  the  district  court,  had  a  right  to  give  (he  vakie 
of  (he  property  demanded  in  evidence,  either  at  or  before  (he 
(rial  of  the  cause,  and  would  have  a  right  to  give  it  in  evidence 
Vol.  VIL— 4  G 
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ill  the  said  supreme  court ;  consequently  that  she  cannot  be 
legally  prevented  from  bringing  her  ca^s  before  the  said  su- 
preme court ;  and  it  was  also  then  and  there  considered  by 
the  said  supreme  court  that  the  peremptory  writ  of  the  United 
States  issue  requiring  and  commanding  yon,  the  said  judge  of 
the  said  district  court,  to  reinstate  and  proceed  to  try  and  ad- 
judge, according  to  the  law  and  right  of  the  case,  the  several 
writs  of  right  and  the  mises  therein  joined,  lately  pending  in 
your  8«aid  court  between  the  said  Martha  Bradstreet,  demand- 
ant, and  Apollos  Cooper  and  others,  the  tenants  aforesaid : 
therefore,  you  are  hereby  cc»nmandcd  and  enjoined,  that  im- 
mediately after  the  receipt  of  this  writ,  and  without  delay,  you 
reinstate  and  proceed  to  try  and  adjudge,  according  to  the 
law  and  right  of  the  case,  the  several  writs  of  right  and  the 
mises  therein  joined,  lately  pending  in  your  said  court  between 
the  said  Martha  Bradstreet,  demandant,  and  the  said  Apollos 
Cooper  and  others,  the  tenants  herein  above  named,  so  that 
complaint  be  not  again  made  to  the  said  supreme  court ;  and 
that  you  certify  perfect  obedience  and  due  execution  of  thin 
writ  to  the  said  supreme  court,  to  be  held  on  the  first  Monday 
in  August  next.  Hereof  fail  not  at  yoiu*  peril,  and  have  then 
there  this  writ. 

Witness  (he  honourable  John  Marshall,  chief  justice  of  said 
>:upreme  court,  (he  second  Monday  of  January. in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  thirty-three. 

W.  T.  Carrol, 
Clerk  of  (he  supreme  court  of  the  United  Statc^. 
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The  State  op  Rhode  Island,  complainant  v.  The  State 

OF  Massachusetts. 

MR  ROBBINS,  solicitor  for  the  complainant,  having  renewed 
his  motion  of  last  term  in  tliis  case,  prayed  the  court  to  award 
such  process,  and  in  such  form,  as  the  court  may  deem  proper. 

On  consideration  of  the  motion  made  in  this  case,  it  is  now 
here  ordered  by  the  court  that  process  of  subpoena  be,  and  the 
same  is  hereby  awarded  as  prayed  for  by  the  complainant,  and 
that  said  process  issue  against  "  The  commonwealth  of  Massa- 
cluis»etts/' 
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No.  1. 

Charge  9f  Mfge  SkpkknMn^  in  the  cote  of  The  lettee  of  Edward  IjningMton  and 
othen  V.  John  Moore  and  others.    See  ante^page  477. 

Thb  vgameiit  of  this  oaoM  hai  been  ipread  OTer  a  wide  surface;  and  matters 
introdueed  into  it,  by  way  of  illQitration  or  otherwiae,  which  have  greatly  in- 
ereaaed  ita  proper  sice  and  difiiealtiea.  The  magnitude  of  the  interests  at 
atake,  and  the  high  prineiplea  whieh  have  been  discussed,  have  excited  extra- 
ordinary ezertiooa  from  the  able  and  distinguished  counsel  who  have  appeared  be- 
fore you.  Theae  are  the  rights  and  duties  of  the  counsel.  It  is  tlie  business  of  the 
ooiirt  to  aeleet  from  the  grant  mass,  the  matter  moat  worthy  of  your  attention,  and 
to  pat  it  before  you  in  as  plain  and  simple  a  shape  as  it  will  admit  of. 

Such  will  be  my  object  on  this  occasion;  and  I  trust  that  both  you  and  I  will  enter 
upon  our  dntiea,  and  endeavour  to  perform  them,  with  a  single  eye  to  the  authority 
of  the  laws,  which  we  are  bonnd  to  obey,  and  which  we  are  placed  hcra  to  maintain. 
If  the  state  to  which  we  belong  has  fallen  into  an  en*or,  and  injured  one  of  her 
citixena  by  an  illegal  and  unanthoriaed  act  of  legislation,  it  is  here  that  the 
error  mast  be  eorrected,  or  the  wrong  wtU  be  perpetual.  On  the  other  hand,  we 
are  not  to  deal  lightly  with  the  power  and  rights  of  a  state  ;  or  to  overthrow  her 
moat  solemn  acts  in  a  aptrit  of  wantonness,  or  in  the  indulgence  of  speculative  the* 
oriea  and  ingeoiooa  refinementa.  The  facts  of  this  case,  supported  by  document- 
ary teatJDMmy,  are  before  ua,  with  no  contrariety  in  any  thing  material;  and  it  is  our 
daty  to  aeek  for  the  law  which  governs  them,  and  so  pronounce  our  judgment  be- 
tween the  parties. 

The  title  of  the  plaintiffs  to  the  land  in  question  is  derived  from  John  Nicholson; 
who,  in  the  year  1794,  parehaaed  it  from  the  commonwealth.  By  an  agreement 
made  between  the  parties  in  this  case,  it  is  stated  that "  as  both  parties  claim  under 
John  Nicholson,  the  title  to  the  premises  shall  be  admitted  to  have  been  in  him, 
anicaa  divested  by  the  alleged  lien  and  proceedings  of  the  state  of  Pennsylvania.** 
The  defendants  abo  claim  title  from  the  aame  John  Nicholson.  They  purchased 
their  landa  severally  onder  the  alleged  lien  and  proceedings  of  Pennsylvania;  and 
boQghC  them  from  the  atate,  aa  the  property  of  John  Nieholaon :  and  *<  as  and  for  such 
estate  aa  the  aaid  John  Nicholson  had  and  held  the  same  at  the  time  of  the  com- 
nenaemenC  of  the  lien  of  the  eomnionwealth  against  the  estate  of  the  said  John 
Nieholaon."  By  this  eUnse  in  the  act  of  aasembly  directing  the  sales,  the  original 
eoBlraet  between  the  eommonwealth  and  John  Nieholaon  is  recognized  a-d  affirmed, 
hia  right  and  property  in  the  lands  admitted;  and  the  commonwealth  nndertook  to 
aell  to  the  purchasers,  the  present  defendants,  only  sach  estate  as  .lohn  Nicholson 
bald  in  them. 
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Both  parties  then  rluim  to  hnvi;  tlie  title  and  right  in  thtsc  lands,  trhick  Jolta 
Nicholson  once  hehl,  and  the  qaestion  now  to  be  decided  it — which  of  them  '  as 
made  good  Iiia  claim;  which  of  them  has  proved  :md  maintained  his  right  bj  thr 
tacts  of  the  case,  and  the  law  of  the  land. 

Tlie  original  title  being  admitted  to  have  been  in  John  Nicholson,  his  heirs,  vlio 
claim  immediately  from  him,  have  and  hold  his  rights,  **  ablest  they  have  been  di- 
vested by  the  alleged  lien  and  proceedings  of  the  state  of  Pennsylvania,  under  which 
the  defendants  have  title." 

This  simple  view  of  the  case  brings  us  at  once  to  ibe  question  we  have  to  ex- 
amine, to  wit: — Have  the  lien  of  the  state  on  this  property,  and  the  proceeding^  of 
the  state  to  enforce  that  lien,  divested  John  Nicholson  and  his  heirs  of  the  title 
and  estate  he  once  had  in  it;  and  have  the  title  and  estate  of  John  Nieholaon  beoome 
vested  in  the  defendants  by  virtue  of  that  lien  and  those  pi'oceedings  ? 

In  pursuing  this  inquiry,  our  first  step  must  be,  to  ti'ace  this  lien  and  these  pro- 
ceedings from  their  origin  to  their  termination;  and  examine  whether  they  hmve 
brought  these  lands  which  John  Nicholson  once  held,  lawfully  and  rightfully  in  the 
possession  of  the  defendants,  with  all  the  title  John  Nicholson  had  to  them.  If 
they  have  not  done  so,  the  defendants  stand  without  title;  they  pretend  to  no  other; 
the  original  rights  of  John  Nicholson  in  the  land  are  unobanged  by  these  proceed- 
ings,  and  the  plaintiffs  now  holding  those  rights,  are  entitled  to  recover. 

We  most  turn  a  careful  attention  to  some  of  the  laws  of  (he  legislature  of  Penn- 
sylvania, and  settle  their  meaning  and  effect,  before  we  consider  the  various  acta 
tliat  have  been  done  under  them.  The  foundation  of  the  title  of  the  defendanta  is 
found  in  the  twelfth  section  of  the  act  of  IS  February  1785.  It  enacts  « that  the 
settlement  of  any  public  account  by  the  comptroller-general,  and  eonfirmation 
thereof  by  the  suprr-^c  executive  council,  whereby  any  balance  or  sum  of  money 
shall  be  found  due  from  any  person  to  the  oommonwesdth,  shall  be  deemed  and 
adjudged  to  be  a  lien  on  all  real  estate  of  such  person  throughout  this  state, 
in  the  same  manner  as  if  judgment  had  been  given  in  favour  of  the  coromonwealih 
for  such  debt  in  the  supreme  court."  This  act,  1.  Gives  a  .lien  in  favour  of  the 
common  wealth,  uiiuu  all  tho  real  estate  of  any  person  who  shall  be  found  to  be  a 
debtor  to  the  commonwealth,  in  any  balance  or  sum  of  mone}',  by  a  settlement  of 
his  account  by  the  comptroller-general,  eunfirmed  by  the  executive  council.  S. 
This  lien  is  to  attach  to  the  estate  in  the  same  manner  as  if  a  judgment  had  bceii 
given  for  the  debt  in  the  supreme  court. 

1  have  not  been  able  to  satisfy  myself  of  the  meaning  of  the  legislature  in  this 
last  phrase — *'^  in  the  same  manner  as  if  a  judgment  had  been  given  in  the  supreme 
court."  It  is  true  that  at  the  time  when  this  act  was  passed,  a  judgment  in  the 
supreme  court  extended  its  lien  over  the  whole  state ;  but  as  the  aet  had  pi«- 
viottsly  declared  that  the  lien  under  it  should  be  on  all  the  real  estate  of  tlie  debtor, 
throughout  tfie  state,  we  roust  presume  something  more  waa  intended  by  the  subse- 
quent clause. 

The  defendants  contend,  that  by  the  words,  '*  in  the  same  manner,*'  &c,  the 
legislature  intended  that  a  purchaser  under  this  lien  should  hold  the  land  in  the 
same  manner  as  a  purchaser  under  a  judgment ;  and  have  the  tame  proteetton 
against  a  subsequent  reversal  for  any  errors  in  vhe  proeeedings  antecedent  to  the 
lien.  If  this  construction  be  the  true  one,  it  will  greatly  abridge  our  inqniriea  in 
this  cause.  It  closes  up  all  the  objections  of  the  plaintiffs  to  the  settlement  of  the 
accounts  ;  and  ratifies  every  irregularity,  if  there  be  any,  prior  to  the  lien.  It 
therefore  becomes  necessary  to  examine,  and,  as  far  as  we  oan,  determine  what 
was  the  meaning  of  the  legislature  in  using  these  words — '*  shall  be  deemed  and 
adjudged  to  be  a  lien  on  all  the  real  estate  of  such  person,  throughout  this  atate,  ui 
the  same  manner  as  if  a  judgment  had  been  given  in  favour  of  the  commonwealth 
against  such  person,  for  such  debt  in  the  supreme  court."  Did  they  mean  to  any 
that  a  sale  made  under  a  lien,  in  such  manner  as  might  afterwards  be  difected,  Cor 
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this  aot  made  do  provision  for  a  sale,  should  have  the  same  protection  or  iromuoily 
from  errors,  as  was  given  bjihe  lavr  of  1705  to  sales  by  execution  under  a  Judgment. 
I  have  suggested  already,  that  while  the  act  of  1785  gives  to  the  settlement  of  an 
account  the  effect  of  a  lien  .by  judgment,  it  provides  no  mode  of  proceeding  by 
which  the  lien  is  to  be  enforced,  or  the  money  secured  by  it  collected.  I  cannot 
but  infer  from  this  that  it  was  the  intention  of  the  legislature  to  make  the  debt 
seenre  by  the  lien  :  but  that  it  was  to  be  recovered  and  collected  in  the  oi'dinary 
way  of  a  suit,  a  judgment  and  an  execution  ;  the  settlement  being  conclusive  evi- 
dence of  the  debt.  If  this  be  so,  then  as  the  sale  would  also  be  by  a  venditioni  by 
virtue  of  the  judgment  and  levy,  the  purchaser  would  of  course  receive  the  deed 
of  the  sheriff,  and  have  all  the  protection  given  by  the  ninth  section  of  the  law  of 
1705  to  such  a  sale.  In  this  view  of  the  act  no  provision  was  necessary  for  the  se- 
curity of  the  purchaser,  and  therefore  none  can  be  intended  by  the  words  in 
question. 

Again,  the  lieii  is  given  in  the  same  manner  as  if  a  judgment  had  been  given  in 
the  supreme  court.  Now  a  judgment  in  the  supreme  court  had  no  special  pri- 
vilege or  rights  in  this  respect ;  but  a  purchase  under  a  judgment  in  any  other 
eourt  had  the  same  protection  from  disturbance  in  case  of  a  reversal  of  the  judg- 
ment as  if  it  had  been  rendered  in  the  supreme  court.  On  comparing  the  twelfth 
section  of  the  act  of  1785,  with  the  ninth  section  of  that  of  1705,  it  will  be  found  very 
difficult  to  connect  them  in  the  manner  contended  for  by  the  defendants^  By  the 
law  of  1785,  the  lien  is  pnt  on  a  footing  with  njudgmetU  and  no  more.  Now  the 
provision  of  the  law  of  1705,  has  no  reference  to  the  judgment,  but  the  sale  made 
by  the  sheriff,  by  virtue  of  the  levy,  condemnation  and  venditioni  exponas  issued 
from  the  court.  It  is  the  9ale  which  is  not  to  be  avoided  by  a  reversal  of  the 
judgment,  but  the  purchaser  is  confirmed  in  his  right  and  title  to  the  land,  and  its 
former  owner,  the  defendant,  can  demand  a  restitution  only  of  the  money  for  which 
it  was  sold.  If  the  act  of  1785  had  authorized  an  execution  to  issue,  on  the  settle- 
ment which  in  truth  is  the  substitute  for  the  judgment  as  regards  the  debt,  or  a  sale 
to  be  under  any  process  to  satisfy  it  in  the  same  manner  as  a  sale  under  a  judg- 
ment, the  conclusion  might  have  been  fairly  made  tliat  the  purchaser  at  such  a  sale 
would  stand  as  secure  in  his  title  as  a  purchaser  under  a  judgment. 

From  1785  to  1806,  no  provision  was  made  to  enforce  the  payment  of  the  mo- 
ney received  by  the  lien  i  n  any  other  way  than  by  a  judgment  and  execution  to  be 
obtained  as  for  any  other  debt    In  1806,  an  act  was  passed  specially  for  the  case 
of  J.  Nicholson,  leaving  the  collection  of  the  debts  due  from  all  other  persons  to 
the  commonwealth,  still  to  be  made  in  the  ordinai7  way.    In  the  case  of  J.  Nichol- 
son, for  reasons  very  apparent  on  the  &cc  of  the  act,  the  legislature  provided  a  pro- 
ceeding **  for  the  more  speedy  and  effectual  collection  of  oeitaiu  debts  due  to  this 
commonwealth/*  by  which  and  another  aot  passed  in  the  following  year  a  sale  was 
ordered  to  be  made  by  commissioners,  as  in  the  manner  prescribed  by  th^  acts,  of 
the  lands  of  J.  Nicholson,  subject  to  the  lien  of  the  commonwealth."    This  sale 
differs  in  many  i-espects  from  that  authorized  by  the  law  of  1705,  by  virtue  of  a 
judgment  and  execution.    The  lands  are  to  be  sold  absolutely,  and  not,  as  ia  the 
other  case,  only  "  where  a  sufficient  personal  estate  eannot  be  found.**    No  inqui- 
sition is  <o  be  held  to  ascertain  the  annual  value  of  the  land  ;  and  in  other  matters, 
it  is  wholly  unlike  a  sheriff's  sale  ;  why  then  shall  we  say  it  it  to  have  the  effeet  of 
a  sheriff's  sale,  in  this  particulai*,  which  effeet  is  expressly  given  to  that  sale  by 
the  law  which  authorizes  the  Sale  in  question.    I  am  inclined  to  think  this  rednn^ 
daney  of  expression  is  but  a  pleonasm  which  may  oecar  in  legislative  compoaitions 
as  in  other  works  of  the  pen. 

The  full  and  perfect  validity  of  this  act  has  not  been  questioned-^iior  could  be. 
Every  government  assumes,  and  rightfully  has,  the  power  to  take  care  of  its  own 
revenue,  to  protect  it  by  extraordinary  securities,  to  collect  it  by  extraordinary 
remedies.    Without  this  power,  and  liberal  exercise  of  it,  the  government  might 
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be  throwu  ioto  ruinous  euibarnssments,  and  dittrauiiig  i)in(>poinUiieois, 
dehijs  in  meeting  the  expenses  of  the  (mblio  serviee.  The  United  States  by  aei  o€ 
congress  are  entitled  to  a  preference  in  certain  eases,  over  all  other  ereditora,  and 
even  a  judgment  will  not  protect  a  creditor' from  the  extraordinary  right  of  the 
government  for  the  payment  of  an  ordinary  debt. 

We  proceed  then  on  the  undisputed  ground,  that  the  state  of  PeonsylTaxiIa  haa 
taken  to  herself  no  illegal  nor  unusual  advantage  by  the  enactmeot  of  the  tvelAh 
section  of  the  law  of  1775,  but  that  any  balance  or  sum  of  money  due  from  any 
person,  ascertained  and  settled  in  the  manner  therein  prescribed,  **  shall  be  deeosed 
and  adjudged  to  be  a  lien  on  all  the  real  estate  of  such  person  throughout  the  state.'* 

You  have  obsen'ed  that  the  settlement  of  the  account  to  which  the  lien  ia  giren 
must  be  confirmed  by  the  supreme  executive  council.  This  was  io  1785 ;  in  the 
year  1790,  the  people  of  Pennsylvania  made  for  themselves  a  new  ooostitulioo,  or 
form  of  government,  and  thereby  the  executive  power  of  the  commonwealth  wma 
vested  in  the  governor ;  and  the  executive  council  of  course  ceased  to  exist. 

Many  acts  of  legislation  became  necessary  to  accommodate  the  laws  of  the  state  to 
the  new  government.  Among  othen  to  vest  in  the  governor  the  power  of  the 
executive  council.  On  the  13th  April  1791, a  general  act  was  passed  which  enacted 
that  the  governor  of  the  commonwealth  shall  have  and  exercise  all  the  powers 
that  by  any  law  or  laws  were  vested  in  the  supreme  executive  counciL  The  dura- 
tion of  this  act  was  limited  to  the  1st  of  August  following.  On  the  21st  of  Sep- 
tember 1791,  the  act  of  April  was  continued  to  Deoember,  and  in  the  law  of 
September  we  find  the  following  provision — "  that  in  all  cases  where  aecouals 
examined  and  settled  by  the  comptroller-general  and  register-general,  or  either  of 
them,  have  heretofore  been  referred  to  the  executive  authority,  to  be  approved  and 
allowed,  or  rejected  by  the  governor,  the  same  shall  only  for  the  future  be  reietred 
to  the  governor,  when  the  »aid  comptroller-general  and  register-general  ahaO  Afer 
in  opinion  /  but  in  all  cases  when  they  agree^  only  the  balances  due  on  each  ac- 
count shall  be  certified  by  the  said  comptroller-general  and  register^feneral  to  the 
governor,  who  shall  thereupon  proceed  in  lilie  manner,  as  if  said  accounts  respectively 
had  been  referred  to  him  according  to  former  laws  upon  the  subject.  And  pro- 
vided also,  that  in  all  cases  when  a  party  or  parties  shall  not  be  satisfied  with  the 
settlement  of  their  respective  accounts  by  the  comptroller-general  and  register^ 
general,  or  when  there  shall  be  reason  to  suppose  that  justice  had  not  been  done 
to  the  commonwealth,  the  governor  may  and  shall,  in  like  manner,  and  upon  the 
same^  condition  as  heretofore,  allow  appeals,  or  cause  suits  to  be  instituted,  as  the 
case  may  require." 

The  meaning  and  construction  of  these  provisions  have  formed  a  prominent  sub- 
ject of  the  discussion  you  have  heaixl.  It  is  my  duty  therefore  to  give  you  my 
4#  s  of  it.     We  must  go  back  for  a  momenL 

By  t)ie  law  of  1782,  great  powers  wei-e  given  to  the  comptroller>general,  tii  the 
settlemefpf  of  accounts  ;  and  no  appeal  was  allowed  from  his  decision,  or  any  means 
given  by  which  a  party  aggrieved  by  his  settlement  could  bring  his  case  before  the 
court  and  jiiry  upon  its  facts  or  its  law.  To  remedy  this  injury  attd  injustice,  the 
act  of  1795  was  passed.  It  enacts  that  wherever  the  comptroller-general  shall 
settle  an  account  in  pursuance  of  the  previous  law  and  transmit  it  to  the  executive 
council  for  their  approbation,  if  the  party  be  dissatisfied,  he  may,  witliin  one 
month  after  notice  given  to  him  by  the  comptroller,  appeal  to  the  supreme  court 
on  certain  terms  not  now  material. 

The  sixth  section  of  the  law  of  1785  directs,  that  if  the  council  be  dissatisfied 
with  the  settlement  made  by  the  comptroller,  they  may  direct  a  suit  to  be  instituted 
against  the  party,  with  whose  accounts  tliey  may  be  dissatisfied,  l^is  brief  recur^ 
rcnce  to  previous  laws  will  aid  us  in  understanding  the  acts  of  September  1791, 
with  one  additional  reference.  On  the  28th  March  1789,  an  act  was  passed  for  the 
appointment  of  a  register-general,  and  the  comptroller  is  required  to  submit  all 
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the  aeeouuti  he  slmll  adjaaC,  before  he  shall  finally  letlle  them,  to  the  eiaminatioii 
of  the  regUter-|{enera1,  and  take  his  advice  and  assistance  in  making  sneh  settlement  ( 
and  the  settlements  made  bj  the  comptrtiller  with  the  ai<l  and  assistance  of  the 
register,  are  to  be  Uid  befut-e  the  executive  council.  Aflerwaitls  by  a  law  of 
April  1790,  all  accounts  ai*e  o:*dered,  in  the  first  Instance,  to  be  submitted  to  the 
register,  and  afier  his  liquidation  and  adjustment  to  be  transmittefl  to  the  comptroller 
for  his  examination  and  approhHtion,  who  shall  in  like  manner  transmit  them  to  the 
exeouti  ve  council  for  their  Jf  mi/  approbation.  Thus  we  see  that  antecedent  to  the  law 
of  September  1791,  the  course  of  settling  an  account  with  the  comptroller  was :  1. 
To  have  it  examinud  and  a<ljii«ted  by  the  regialer-general.  S.  By  the  comptrol- 
ler-general. 3.  By  the  supreme  executive  council,  and  trus  not  eonsidered  to  be  a 
final  teitiement  until  it  M-as  examined,  adjusted  and  approved  by  all  these  tribunals. 
All  the  rights  of  apiieal  by  the  party,  and  of  a  suit  by  tlie  executive  on  behalf  of 
the  commonwealth,  remained  as  they  were  given  by  the  act  of  1798: 

We  now  come  to  the  act  of  September  1791,  and  the  changes  eflTeeted  by  it  in 
the  settlement  of  public  accounts.  In  the  first  pUee  it  enacts  that  the  reference  of 
the  accounU  to  the  governor,  or  executive  power,  to  be  by  him  approved  and 
alioved  or  rejected,  sliall  in  future  only  be  made,  Mrhen  the  eomplroller  and  re- 
gister shall  (iilfcr  In  opinion.  When  they  agree,  the  accmtnt9  are  not  to  be  trans- 
mitted to  the  governor,  or  in  any  manner  referred  to  him  for  his  approbation  or 
rt-jection,  but  the  register  and  comptroller  are  required  to  certify  to  the  go\emor 
only  the  balancs9  due  on  the  one  side  or  on  the  other  on  each  account.  It  Is,  how- 
ever, provided  thut  if  the  party  shall  be  dissatisfied  with  the  settlement,  he  shall 
have  an  appeal  in. like  manner  and  upon  the  same  conditions  as  heretofore;  and  so 
on  the  other  hand,  if  the  governor  sludl  supiiose  that  justice  has  not  been  done  to 
the  commonwealth  he  may  ^ause  a  suit  to  be  instituted  against  the  party,  and  in 
either  case  the  whole  account  will  he  Investigated  and  recommended  by  a  court 
and  jury.  But  if  the  party  does  not  take  his  appeal  in  the  manner  prescribed,  and 
the  governor  does  not  cause  a  suit  to  be  instituted,  both  the  commonwealth  and  the 
party  are  presumed  to  acquiesce  in  the  settlement  made  by  the  register  and  eorop« 
troller,  and  it  in  finally  conclusive  upon  both. 

Such  was  the  law  of  the  commonwealth  for  the  settlement  of  pnblie  accounts, 
when  the  account  of  J.  Nicholson,  now  before  the  court,  was  adjusted  and  settled. 

We  are  now  prepared  to  approach  the  question  of  Uetu  The  right  of  a  common- 
wealth to  a  lien  on  all  the  real  estate,  throughout  the  stale,  of  any  i>erson  for  the 
sum  or  tialiince  found  due,  being  given  by  the  law  of  1785,  we  have  to  inquire 
whether  such  a  balance  or  sum  of  money  was  found  due  from  J.  Nicholson  to  the 
commonwealth,  in  such  manner  and  form  as  to  give  .this  lien  to  the  commonwealth 
on  all  the  real  estate  of  J.  Nicholson  throui;hout  this  state  for  such  balance  or  sum. 
In  other  words,  were  the  accounts  of  J.  Nicholson  with  the  eommonwealih,  so  set- 
tled, according  to  the  laws  of  this  state,  and  the  balances  or  sums  alleged  to  be  due 
from  him  so  found,  as  to  entitle  the  commonwealth  to  the  lien  given  by  the  twelfth 
•ection  of  the  act  of  ir85.  Was  there;  on  the  dlst  of  March  1806,  when  the  aet 
waa  passed  '*  for  the  more  speedy  and  effectual  collection  of  certain  debts  due  to 
this  commonwealth  ;*'  was  there  a  debt  due  from  J.  Nicholson  to  the  common- 
wealth ;  and  was  there  a  valid  and  subsisting  lien  on  his  real  estate  for  the  security 
and  payment  of  that  debt  ? 

The  defendants  allege  the  affirmative  of  both  these  questions.  And  they  rest 
their  proof,  1.  On  the  settlement  of  certain  accounts  of  J.  Nicholson,  in  1796. 
S.  On  two  judgments  rendered  against  him  by  the  supreme  oouit  of  the'State  in  faToar 
of  the  oommon wealth:  one  on  the  ISth  of  December  1795,  the  other  on  the  Sltt  of 
March  1797. 

1.  The  accounts. 

Three  having  been  laid  before  you,  and  they  were  produced  by  the  plaintiff's  :q 
the  opening  of  the  ease,  I  shall  take  them  in  their  order  of  tine. 

Vol.  VII.— 4  H 
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1.  An  aMOunt  which  affirms  on  the  face  of  it  to  have  been  settled  and  entered  in 
the  office  of  the  comptroller-general  on  the  3«I  of  March  1796;  and  in  the  olSee 
of  the  recltter-geneml  on  the  8lh  of  March  ]79d.  This  account  is  headed  **  Dr 
John  Nioholscm  on  account  in  continental  certificates  with  the  state  of  Pennsylvar 
nia,  Cr.**  Yon  will  huve  it  with  you  :  it  ip  therefora  sufficient  for  me  to  9»y  that 
on  this  account  there  is  a  balnnce  struck  against  J.  Nicholson  of  fifty-eight  tbooaand 
four  huniii^  and  twenty-nine  dollars  and.  twenty-four  cents. 

2.  An  account  **  settled  and  entered"  in  the  office  of  the  register-gen er*!  on  the 
90th  of  December  1796,  and  **  a|)proved  and  entered"  in  the  comiUroUer's  office 
on  the  8Sd  of  December  1796,  headed  **  Dr  John  Nicholson,  account  in  cootineotal 
certificates  vith'the  coipraonwealth  of  Penn8)-lvania,  Cr." 

'  The  balance  of  the  former  account,  fi Ay-eight  thousand  four  hundred  and  twenty- 
nine  dollars  and  twenly.four  cents,  is  here  chai^<l  to  J.  Nicholson.  And  cre«lits 
arc  given  to  him  which  reduce  that  balance  to  fifty -one  thousand  two  hundretJ  and 
nine  dollars  and  tweniy-two  cents.  This  balance  and  the  former  contract  are  staled 
to  be  carried  to  aeconnt  un  new  account 

S.  An  account  which  is  thus  vouched  by  the  accounting  officers — "  *  settled  and 
entered,' Samuel  Bryan,  register-general  officer,  dOth  June  1800.  I>e»naberSO, 
1706.  N.  B.  This  account  was  settled  in  December  1796,  but  not  entered  in  the 
books  till  30th  June  1800.  Also  examined  and  entered,  John  Donaldson,  comp- 
troller-general officer,  December  20,  1796." 

This  account  is  headed  "Dr  John  Nicholson,  account  three  per  cent  stock  of 
the  United  States,  In  account  wiih  commonwealth  of  Penns}  Ivania,  Cr." 

A  balance  it  struck  against  John  Nicholson  of  sixty-three  thousand  seven  hun. 
dred  and  twenty-nine  dollars  and  eighty-six  cents,  caiTiud  to  the  new  account. 

As  the  lien  of  the  commonwer  ah,  by  which  the  defendants  maintain  their  right, 
as,  in  part,  alluded  to,  hns  been  created  by  those  accounts  and  their  settlements, 
they  have  properly  atlrocied  a  particular  attention  from  both  parties,  and  been  the 
aubject  of  great  |)art  of  the  discussion  that  has  been  laid  before  you.  The  objec- 
tions to  these  settlements,  urged  by  the  plaintiffs,  are  numerous ;  and  I  shall  dniv 
your  notice  to  such  of  them  as  I  think  we  may  now  consider.  You  have  observed 
that  one  of  these  accounts  has  been  brought  before  the  supreme  court  of  the  state 
in  the  ease  of  Smith  v.  Nicholson,  repotted  in  4  Yates,  6.  Such  of  the  questions 
now  raised  as  were  clearly  decided  in  that  ease,  I  shall  not  trouble  you  with ;  1 
shall  abide  by  that  decision,  not  only  on  account  of  the  obligation  1  am  judicially 
under  to  do  so,  but  because  I  am  entirely  sati&fie<l  with  it.  1  8i)eak  of  law  there 
fettled.  In  that  case  the  commonwealth  claimed  a  priority  over  a  private  creditor 
of  John  Nicholson,  who  had  taken' in  execution  a  tract  of  land  as  the  property  of 
Nicholson.  The  commonwealth  maintained,  her  claim  by  virtue  cf  hemlleged 
lien  onfall  the  real  estate  of  Nicholson,  given  to  her  by  the  law  of  1785,  on  a  cer- 
tain settlement  of  one  offut  accounts,  by  which  the  sum  of  fit\y  eight  thouitand  four 
^hundred  and  twenty-nine  dollars  and  twenty-four  cents,  made  on  the  dd  and  8ih 
days  of  March  1796,  was  found  due  to  the  commonwealth.  I'bis  is  one  of  the  ac- 
counts and  settlements  on  which  the  defendants  now  rely.  The  question  submitted 
to  the  couit  was,  whether  the  said  settlement  created  any  lien  on  the  real  estate  of 
John  Nicholson.  We  must  observe  thiil  this  is  the  account  which  whs  first  settled 
and  entered  in  the  books  of  the  comptroller-general ;  and  afterwards  settled  and 
entered  in  the  books  of  the  register-general,  which  is  here  insisted  upon  to  be  a 
fttal  in*egulari(y.  It  is  also  expressly  stated  that  the  accounts  were  not  transmitted, 
and  received  no cou^rmation  from  the  governor.  Ihese  facts  were  then  distinctly 
presented  to  the  court,  and  their  opinion  given  on  the  law  uf  such  a  case: 

1.  That  the  account  settled  was  but  one  of  the  various  accounts  between  the 
commonwealth  and  the  debtor. 

2.  That  the  aettlement  had  been  made  first  by  the  comptroller  and  alterwards  by 
the  register. 
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"• ,  3.  That  it  hiul  never  been  transmitted  to  the  governor,  nor  received  tuxy  eonfir- 

jc,a  mation  by  him.    And  the  question  aubmitCed  to  the  court  was,  whether  ibit  teC- 

y.;.  tieroent  nf  their  aeeoant  ereated  a  lien  on  the  lands  of  the  debtor,  in  favour  of  the 

•  t  eomroon  wealth. 

>y;  The  court  then  decided, 

1.  Tliat  the  provision  in  the  law  of  17S5,  which  creates  the  lien,  is  not  repealed 
f^  by  any  subaeqaent  If.w  or  laws,  expressly  or  by  impIicHtion. 

,. .  S.  I'hat  the  setilement  of  the  aceotmt  before  tliero,  made  in  the  manner  men- 

^  ^  tioned,  did  create  a  lien  on  all  the  real  estate  of  John  Nicholson  throughout  the 

Slate 
^,  This  decision  is  the  law  of  the  case  as  it  was  presented  in  the  supreme  court  of 

the  state  and  no  fuKher.  The  {larty  licre,  who  was  not  a  party  to  that  suit,  has  a 
right  to  the  benefit  of  any  new  fucts  which  would  vary  the  case,  if  there  be  any 
such.  We  must  therefore  consider  such  of  his  objections  to  the  settlements  aa 
were  not  bi'O'Jght  into  view,  and  have  not  been  disposed  of  by  the  judgment  of  the 
court  in  the  case  cited. 

It  is  alleged  that  John  Nicholson  had  a  legal  right  to  notice  of  the  Intended  set* 
tlement  of  his  account  \  that  he  had  no  such  notice,  and  that  therefore  the  settle- 
ment made  by  the  accounting  officers  of  the  oomraouwealth  was  ex  parte,  and  had 
no  binding  force  on  him  or  his  pro|)erty. 

This  allegation  as  an  affirmative  fact,  that  he  had  no  notice,  it  not  supported  by 
evidence  or  admission,  as  it  was  in  Filler's  case;  but  the  case  here  is,  that  no 
proof  has  been  produced  ilial  he  had  iioiioe.  We  come  at  once  to  these  questions. 
Was  any  notice  necessaiy  to  give  a  legal  validity  to  these  settleroinls  f  May  a 
notice  be  now  presumed  ?  Is  tliera  any  evidence  of  it,  which,  at  this  distance  of 
ttme,  and  under  the  circumstances  of  the  case,  ought  to  satisfy  us  that  it  was  given, 
or  that,  what  is  equivalent  to  it,  the  party  attended  at  the  settlements  ? 

One  of  the  plaintifis*  counsel  has  insisted  that  the  notice  directed  by  the  fiflh 
section  of  the  law  of  1782,  which  is,  in  truth,  a  process  of  summons  to  be  issued  by 
a  prothonotary,  and  served  by  a  sheriff,  was  such  a  notice  as  John  Nicholson  was 
entitled  to.  On  turning  to  the  act,  it  to  me  is  extremely  clear,  that  the  notice  there 
has  no  reference  whatever  to  accounts  which  should  afterwards  arise  and  be  settled 
with  the  treasur}'  of  the  commonwealth.  It  applies  only  to  certain  accounts  then, 
of  long  standing  and  unsettled  or  not  finally  closed,  with  persons  having  in  their 
hands  large  sums  of  money  or  effects,  belonging  to  the  commonwealth,  in  danger 
of  being  lost,  if  '*  vigorous  measures  be  not  taken  to  compel  such  persons  to  settle 
their  accounts,  and  dischai^ge  the  balances  which  may  appear  to  be  due  to  the 
state."  The  comptroller  is  ordered  to  form  lists  or  abstracts  of  the  names  and 
places  of  abode,  &o.  of  such  persons ;  and  it  is  to  them  that  the  notice  or  summons 
is  to  be  issued,  to  be  followed  by  the  subsequent  proceedings,  according  to  the  acL 
We  recur  to  the  question — was  any  notice  required  to  be  given  to  John  Nichol- 
son, of  the  intended  settlement  of  his  accounts  ?  Certainly  none  is  directed  by 
the  numerous  acts  of  assembly  which  have  been  passed  for  settling  the  accounts 
of  public  debtors.  It  is  nevertheless  insisted  that  it  is  indispensitble ;  and  the 
opinion  of  the  supreme  court  of  the  state  is  relied  upon — Filler's  case,  12  S.  fc 
R.  878 — to  prove  the. necessity  of  notices,  although  none  may  be  expressly  directed 
by  the  act  under  which  an  account  is  settled.  The  circumstances  of  that  ease 
were  very  peculiar,  showing  a  strong  and  clear  equity  with  the  defendant,  not 
merely  in  the  point  of  notice,  but  in  the  substantial  merits  In  controversy.  Great 
vrrong  had  been  done  him  in  the  settlement,  and  it  was  admitted  by  the  accounting 
officer.  What  is  more  material,  there  were  many  expressions  and  provisions  of  the 
acts  under  which  his  accounts  were  settled,  from  which  the  couit  thought  it  was 
*'  manifest  the  legislature  intended,  in  such  case,  that  the  party  should  have  been 
summoned,  or  in  some  way  or  other  have  had  notice.*'  l*he  case  decided  by  the 
court  was  very  different  from  this:*  it  is  an  authority  only  so  far  as  they  are  the 
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tam&  In  the  acts  or  the  legislature  we  liave  to  eooitrue,  there  ara  do  aoeVi 
prorisiont  ns  fire  round  in  Fitler's  ease,  from  which  the  eourl  inFei-red  a  manifest 
legislative  intention  of  notice.  Some  general  expressions  of  the  ehief  justice,  in 
delivering  the  opinion  of  the  court,  are  itssorted  to,  to  susinin  the  ol  jeciion  here  ) 
sill  !i  Hs  that  notice  to  tlte  pnriy,  **  is  one  of  the  most  suUstHulial  requisites  of  natuml 
justice*'— iliHt  '*  in  proportion  as  power  Approaches  to  arhitrxry  ili»crelioii,  it  should 
be  re&ti-Hined  within  the  limits  pix'Soribed  tu  it  by  the  legislMture.*' 

AgJiin,  *Mhe  word  tettlement  ini|>orts  a  joint  act  of  the  parties  who  have  com- 
puted together;  and  an  ex  parte  settlement  (if  any  thing  ])rnperly  be  so  calleil) 
is  contrary  to  the  plainest  principles  of  naturnl  justice."    This  is  all  ii"ue,  and 
well  Mpplied  to  the  case  before  that  court,  in  which  Uiey  thought  llw»i  the  proceed- 
ing of  the  accounting  officer  had  not  been  "restrained  within  the  limits  prescribed 
to  It  by  the  legisUture"— but  it  would  be  a  bold  step  in  this,  or  any  other  court, 
to  pronounce  an  act  of  a  stutc  legislature,  unconsiitutiooal  and  void,  on  such  general 
0|>inion8  and  principles,  however  just  in  themselves ;  and  without  going  thus  far, 
they  will  avail  nothing  for  the  plaintiffs  in  this  case.     If,  therefore,  it  were  here 
-  proved  or  admitted,  that  John  Nicholson  had  no  ooliee  of  the  settlenaents  now 
charged  upon  him  and  his  property,  made  by  virtue  of  legislative  acta,  which  it  ia 
tfdmiued  require  no  notice,  I  should  not  imagine  mynelf  to  be  authorized  to  pro* 
nounce  the  acts  and  proceedings  of  the  legislature  invalid ;  for  the  argument,  on 
the  subject  of  notice,  followed  out,  ends  in  this,  if  it  is  to  serve  the  plaintifTs: 
that  the  acts  of  18U6  are  unconstitutional  and  void,  because  th«*y  ordered  the  sale 
of  the  estate  of  John  Nicholson,  by  viitue  of  a  lien  created  by  a  settlement  of  bia 
Recounts,  which  settlement  was  made  without  notice  to  him,  and  tlieivfore  gave  no 
authority  to  the  legislature  to  pau  the  acts  in  question  ;  or  tliat  no  lieu  was,  or 
constitutionally  couhl  be  created,  by  a  settlement  of  accounts  without  notice  to  the 
parties,  although  the  legislature  had  required  no  notice,  and  that  such  a  settlement 
itself  was  illegMl,  and  not  binding  on  the  party  or  his  property.     This  is  (sup|K)- 
sing  the  notice  not  to  be  required  by  the  laws),  that  the  legislature  had  no  power 
to  direct  a  settlement  of  a  debtor's  accounts,  Dor  to  make  the  balance  due  on  such 
a  settlement,  a  lien  on  his  property  without  notice.     Granting  this  to  be  just — ^Is  it 
a  void  act } 

If  the  argument  does  not  come  to  this  conclusion,  it  does  not  help  the  plaintiflfa. 
And  can  we  soberly  and  judiciously  bring  it  to  this  conclusion.  Can  we  solemnlj 
pronounce  a  law  of  tltis  stale  to  be  void,  because  a  notice  was  not  given,  when 
none  was  required,  by  the  power  having  the  clear  right,  to  say  whether  it  should 
be  given  or  not?  I  might  think  notice  to  be  a  '*  substantial  requisite  of  oalui'sl 
justice,**  hut  in  a  certain  ease,  the  legislature  has  thought  otherwise ;  and  they  had 
a  const ittttlonal  right  to  think  so,  and  to  act  upon  their  own  opinion  of  this  abstract 
question,  as  well  as  of  its  application  to  the  case  they  were  providing  fur.  In  Filler's 
case,  the  only  question  was,  whether  he  should  be  charged  with  interest  on  the 
balance  of  his  account,  a  question  praotictilly  within  the  equity  of  the  court,  and 
the  opinions  of  substantial  justice.  I'hat  court  was  not  called  U(ion  on  such  a 
point,  to  dednre  a  law  of  the  state  void,  and  to  prostrate  it  as  an  illegal  assumption 
of  legislative  power.  No  court  hat  yet  presumed  to  question  a  legislative  act,  on 
the  ground  of  i^  difference  with  their  notions  of  actual  justice  \  and  no  legislature 
would,  or  ought  to  submit  to  such  a  restriction  of  their  authority.  To  affect  the 
defendant's  title,  on  this  point  of  notice,  we  most  declare  that  the  settlement  and 
the  aots  directing  it,  are  unauthorized  and  void,  because  they  give  no  notice,  and 
therefore  created  no  lien,  and  that  the  acts  of  1800-7  are  void,  because  tbej  order 
a  sale  without  a  settlement  or  lien. 

If  then,  the  legislature  bad  a  right  or  a  power  to  direct  a  settlement  of  the  ae- 
eouolB  of  a  debtor  without  notice  to  him,  and  they  have  done  so,  we  might  dismlsa 
(his  objection  with  the  remark,  that  however  unjust  we  might  deem  it,  yet  ••  it 
▼iolBtes  no  provision  of  the  eonstitutioo,  we  cannot  put  the  judicial  veto  oo  a  lav 
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on  this  aeeount.  But  1  will  proceed  a  little  further  with  it.  Tlie  eoontcl  for  (he 
defendants  hare  insisted,  ami  are  well  supported  by  precedent,  bj  principle  and 
sound  pdlicv,  in  llie  ailministraiion  of  juKtice,  that  Mfter  a  lapse  of  thiity-four 
yean  siiicc  ilicse  Hccounts  were  settled,  a  f.iir  and  legal  presumption  arisen,  that 
all  was  done  which  the  law  reqnirt:d  to  be  done,  or  which  ought  to  have  been 
done,  lo  gtvu  validity  to  the  setilcments ;  th:U  It  must  be  presumed,  in  the  absence 
of  all  prtjof  tu  the  contrary,  tliat  the  app'jiiited  and  sworn  officers  of  the  common- 
wealth who  settled  the  accounts,  perlonned  their  duties  with  a  proper  regard  to 
the  rights  of  the  other  party  ;  tiial  the  whole  proceetling  whs  regular  and  lawful. 
But  allow  nie  to  call  your  attention  lo  the  evidence  you  liave  Itad  of  the  circum- 
stances which  may  at  this  time  be  considered  as  proof  of  notice,  or  of  the  att<;nd- 
anee  and  acquiescence  of  the  partyt  John  Nicholson. 

It  does  not  seem  to  be  questioned  by  the  plaintiflTH,  that  slight  cireomstancea 
might  now  be  received  as  proof  of  notice— -are  there  not  sucli  eircumstances  in 
this  CHSe  }  In  the  first  place,  we  have  the  official  ceilificates  of  the  register  and 
comptroller,  that  these  accounts  were  ^*  tettled.*  If  we  may  with  the  plaintiffs 
adopt  the  suggestion  or  allegation  of  judge  Gibson  in  Filler's  case,  that  the  word 
**  settlement"  impoits  a  joiiU  act  of  the  itarties,  can  we  refuse  the  same  inteq)re- 
tation  to  the  word  "  aeitleii,**  if  where  the  law  directs  a  tetUemettt  of  an  account, 
it  implies  that  both  parties  are  to  be  present,  and  acting  in  making  it:  when  the 
officer  certifies  that  it  is  aettlcil,  the  s»me  implication  arises  not  only  from  the 
force  of  the  term,  but  from  the  presumption  that  it  was  settled  according  to  law. 

Again.  The  proofs  of  these  accouiits  were  in  the  hands  of  J.  Nicholson,  proba- 
bly in  November  1796  ;  in  which  it  is  s»:verally  stated,  that  his  account  whs***^- 
</e</"  in  .Mtirvh  179C.  If  the  term  has  the  meaning  now  given  to  it,  J.  Nieholsoa 
had  then  an  allegation  hy  the  accounting  officers,  that  these  letilenients  were  by 
the  said  officers  in  conjunction  with  him,  and  he  never  denied  the  allegation  or 
the  inference ;  but  by  liking,  as  is  nsserted  for  him,  these  accounts  as  the  basis  of 
the  judgment  afterwards  confessed  by  him,  affirmed  it. 

On  all  these  grounds  I  am  of  opinion,  thai  this  objection  of  the  want  of  notiee  of 
the  settlement  of  the  accounts  of  J.  Nicholson^  cannot  avail  the  plaintiffs  in  this 
cause,  or  affect  the  validity  of  the  settlements. 

The  ease  of  Smith  v.  Nicholson  decides,  and  I  think  very  properly,  that  where 
the  register  and  comptroller  agi'ee  in  the  settlement  of  an  account,  the  aeeount  need 
not  be  transmitted  to  the  governor  for  his  confirmation  or  revisal—^f  course  I  make 
DO  further  answer  to  this  olijeclion :  but  it  is  argued  that  if  this  be  so,  yet  In  all 
cases  the  balances  roust  be  reported  to  the  governor,  by  whom  the  ap|)eal  is  to  be 
allowed  and  certified.  This  is  true,  and  no  inch  point  was  brought  to  the  view  of 
the  court  in  the  case  just  mentioned.  The  reason  is  obvious.  'I'hc  question  then 
was,  as  it  now  is,  as  to  the  lien  of  the  commonwealth,  and  which  lien  was  given  by 
the  law  of  1785,  on  and  by  the  teiilemetU  of  the  account,  and  was  full  and  complete 
jrhen  that  settlement  was  full  and  complete,  which  it  whs  on  the  agreement  of  the 
register  and  comptroller  When  the  further  confirmation  of  the  governor  was 
necessary  to  llic  tetllement^  then  the  lien  did  not  attach  until  that  confirmation  was 
obtained  :  but  no  act  of  the  governor  being  necessary  to  this  settlement,  it  at  once 
created  the  lien  ;  subject,  it  is  true,  to  such  alteration  in  the  amount  secured  by  it 
as  on  appeal  might  be  found  due,  but  if  no  appeal  was  taken,  it  stood  for  the  balance 
,  found  by  the  register  and  comptroller  on  the  settlement  of  the  accounts.  This 
answer  also  will  meet  the  objections  that  these  accounts  were  not  entered  in  the 
books — although  those  produced  are  certified  by  both  officers  to  be  enteretl.  The 
entry  eillier  of  the  whole  account  or  the  balance  is  no  essential  ])art  of  the  settle- 
ment— on  the  contrary,  the  account  roust  be  settled  and  finally,  unless  appealed 
fix>m,  before  it  can  be  entered. 

It  has  been  strongly  argued  that  tnc  oaianees  must  be  in  money — not  in  stock, 
certificates  or  other  cfTeeta.    For  this  1  can  only  16ok  to  the  accounts  themselves, 
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whieh  profeM  to  give  money  balances  in  dollara  and  eenti.  1  believe  no  eontinental 
oertificatei,  or  eertificates  of  ttocks,  were  given  for  dollars  and  cents.  If  in  this 
1  am  correct,  it  is  clenr  llmt  in  stating  the  accounts  and  striking  the  balances,  the 
stocks  had  been  valued  and  reduced  to  money. 

It  is  said  thnt  the  order  of  sfttlemtnt  by  the  acconnting  officers  has  been  re- 
versed. There  might  be  lome  embarrHSsment  on  this  question  if  it  were  material ; 
but  AS  accounts  liave  been  ))rocluued,  settled  in  both  wmjs,  and  any  one  ia  sufficient 
to  give  a  lien  to  be  the  foundation  of  the  subsequent  acts  of  aisembly,  we  need  not 
stop  to  exsmine  this  objection  more  ]i:.i-ticul:uiy  {  we  are  not  now  settling  the 
accounts,  nor  inquiring  which  of  several  hns  given  a  legal  balanoe-^at  whether  an 
account  has  been  settled  so  as  to  give  a  lien  to  the  commonwealth,  under  the  pro- 
visions of  the  law  of  1785. 

Besides  the  objections  to  these  settlements  by  the  force  of  which  it  is  maintained 
that  they  created  no  lien  in  favour  of  the  commonwealth,  it  has  been  ai^ued  that  if 
auch  lien  were  given  by  them,  it  was  afterwards  lost  by  the  judgment  entered  for 
the  same  debt  in  March  1787,  rendered  in  a  suit  brought  against  J.  Nicholson,  in 
the  supreme  couit  of  the  state,  to  Sept«^mber  (795. 

This  was  antecedent  to  the  settlements.     The  argument  is  that  the  eommon* 
wealth  had  two  modes  of  prr>ceeding,  to  secure  and  recover  moneys  or  effects  doe 
to  her.     1.  'I'h^  ordinary  proceefling  by  a  suit  in  one  of  her  courts,  regularly  {iro- 
secuted  to  judgment.     2.  By  a  settlement  nf  the  account  of  the  tlcbtors,  and  the 
lien  thereby  ci^eated  for  the  balance  found  due.    That  she  could  not  have  or  use 
both  at  the  same  time,  and  in  (his  case  having  made  her  election  to  proceed  by 
suit,  she  can  claim  nothing  by  the  settlement     It  has  been  fuilher  strongly  urged 
by  the  last  counsel,  in  connexion  with  this  point,  that  the  two  claims  are  here 
inconsistent,  for  that  while  the  suit  demands  the  certificate  and  stock  as  the  property 
of  the  common weidlh — ihe  accounts,  by  charging  him  with  their  vhIuc,  cousider 
them  AS  the  property  of  J.  NichoUon.     The  declaration  is  produced  to  show  this 
understanding  of  the  case.     This  is  ver}*  much  a  technical  view  of  the  proceeding. 
But  this  is  not  the  only  answer  or  explanation  of  it.     When  the  suit  was  brought, 
and  the  declaration  has  reference  to  that  iteriod,  the  account  had  not  been  settled, 
and  the  certificate  and  stock  whs  really  the  property  of  the  commonwealth,  in  the 
hands  of  the  defendant.     More  than  a  year  afterMards  the  accounts  are  settled 
between  the  parties;  and  a  value  is  given  to  the  certificates  and  stock  which  had 
been  claimed  in  the  suit,  and  he  is  charged  with  them  at  their  money  value,     llien 
they  became  the  property  of  J.  NichoUon,  and  he  becomes  indebted  to  the  com- 
monwealth for  the  value — the  account  is  accordingly  soi settled — with  all  the  legal 
effects  of  the  settlement.     At  the  next  meeting  of  tiie  court,  in  March .1797,  when 
the  cause  is  called  for  trial,  a  judgment  is  given  and  taken  for  the  money  value  pre- 
viously accoiHled  to  the  ceiiificates  and  stock  :  and  the  result  of  the  whole  operation 
is,  that  the  commonwcahh  has  a  settlement,  lien  and  judgment  at  the  same  time, 
against  the  same  person  for  the  same  debt.     If  there  is  any  thing  illegal  or  unusual 
in  this,  it  is  unknown  to  me.     Are  not  the  instances  without  number,  io  which  a 
party  is  allowed  to  have  two  or  more  securities,  and  two  or  more  rvmediea  for  the 
same  object  or  debt,  which  he  may  prosecute  sometimes  together  and  somelimea 
successively  without  impairing  either.^    If  the  judgment  did  merge  and  destroy 
the  lien — could  it  do  so  wiO>out  becoming  its  sub&titufe  and  as  fully  serving  all  ihe 
purposes  of  the  defence.'    To  avoid  this  concluuon,  the  plaintiffs  have  made  an 
extraordinary  elfoil.     They  argue  at  one  time  that  no  lien  can  be  claimed  by  viilae 
of  the  settlements,  because  neither  the  commonwealth  nor  her  accounting  officer 
had  any  such  expectation  or  intention  :  and  the  judgment  of  March  1797  is  invoked 
to  demonstrate  the  truth  of  this  allegation.     At  another  time  they  argue  that  itte 
commonwealth  can  have  no  advantage  in  these  s;ilcs  from  the  lien  of  her  judg- 
ments, because  the  legislature  had  no  such  expectation  or  intention,  but  looked 
altc^ether  to  the  settlement  liens.     By  this  ingenious  process  of  reasoniug,  the 
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eommonwemlth  ia  made  to  dettroj  her  own  rights,  by  her  own  intmUimu  /  and  it  ii 
not  the  letst  remarkable  feature  in  the  argument,  that  she  has  done  this  by  the 
very  acts  by  which  we  may  say  nhe  supposed  she  was  strengthening  and  scouring 
those  rights.  In  1797  she  abandoned  llie  settlements  to  rely  upon  her  judgment ; 
and  in  18k)7  she  abandoned  the  judgment  to  resort  to  the  settlements  which  she 
had  surrendered  and  lost  ten  years  before. 

If  the  defendants  are  to  be  deprived  of  the  liens  of  the  law  of  1795;  they  then  go 
to  the  judgments  obtained  by  the  commonwealth  against  J.  Nicholson,  as  suflScient 
to  support  the  sales  ordere<]  by  the  acts  of  1806  and  1 807 — and  the  titles  deriveil  from 
those  sales.  And  why  are  they  not  ?  Why  arc  these  judgments  not  such  liens  aa 
satisfy  the  provisions  of  those  lets  and  afford  a  foundation  for  the  proceedings 
thereby  directed?  The  only  pretence  set  up  by  the  plaintiffs  against  them  is  that 
the  legislature  did  not  intend  it;  with  a  reference  to  a  section  in  one  of  the  acta 
which  relates  to  a  dispute  with  the  Asylum  Company  to  support  the  allegation. 
Can  I  say  that  the  legislature  did  not  intend  to  exercise  all  the  rights  which  these 
judgments  gave  to  the  commonwealth'  Can  I  say  by  a  forced  and  remote  inference 
that  they  intended  so  greut  ^  wrong  to  the  interests  they  were  bound  to  protect } 
I  turn  to  the  acts  for  ihis  intention,  and  do  not  find  it  any  where  declared  or  ex- 
pressed. 1  find  no  abandonment  of  onjr  right  the  commonwealth  had  against  J. 
Nicholson  or  his  properly,  for  the  recovery  of  the  debt  he  owed  to  her.  The 
language  of  the  acts  is  of  sufficient  comprehension  to  include  the  liens  by  ju<Ig- 
nients — indeed  as  fully  and  clearly  as  the  liens  by  the  settlements— and  there  is  no 
more  exception  of  the  one  than  of  the  other.  The  various  provisions  of  these  aott 
relate  to  the  lands  of  J.  Nicholson,  subject  to  the  Uen  in  one  act  and  to  the  Uttu  in 
the  other  of  this  commonwealth.  I  look  in  vain  for  any  reason  legal  or  logical  to  in- 
duce a  belief  that  the  legislature  in  their  acts  of  1806  and  1807,  intended  to  relinquish 
the  lien  which  the  law  gave  them  upon  the  lands  of  J.  Nicholson,  by  virtue  of  the 
judgements  against  him. 

If  the  law  of  1785  is  a  good  and  valid  act  of  legislation,  and  if  either  by  virtue 
of  settlements  made  of  the  accounts  of  John  Nicholson,  or  by  the  judgments  ren- 
dered  against  him  at  the  suit  of  the  commonwealth,  there  was  in  1806  a  legal  and 
aubsisting  lien  on  all  hi^  vcnl  estate  within  the  state  ;  the  only  remaining  question 
is,  whether  the  a^ts  of  1806  and  1807,  or  such  jinrts  of  them  as  are  ntcessary  to  the 

tie  of  the  defendants,  arc  valid  and  constitutional  laws,  or  whether  they  violate 
any  of  the  provisions  of  the  constitution  of  the  United  States,  or  of  the  constitution 
of  Pennsylvania,  and  are  so  inconsislenl  with  them  or  either  of  ihem,  that  it  is  the 
right  and  duty  nf  the  court  to  declare  them  to  be  null  and  void.  I'he  ]>ower  aYid 
right  of  the  court  to  do  this  has  been  freely  admitted  by  the  counsel  on  bnth  sides  ; 
indeed  I  do  not  see  how  it  is  possible  to  doubt  it.  If  we  are  bound  faithfully  to 
administer  the  law  of  the  land  ;  if  it  is  our  duty  to  give  to  every  suitor  the  rights 
he  is  entitled  to  under  that  law  ;  it  follows  that  it  is  our  right  and  dnty  to  seek  for 
that  law  in  fliJbf  dcchuvd  will  of  tlie  people,  who  alone  have  the  power  to  make  it : 
and  if  in  this  icarch  we  find  conflict-ing  acts,  both  profrssing  to  be  toe  will  of  the 
people,  we  must  yield  submission  to  the  greater  or  paramount  law,  and  disregard 
the  inferior. 

That  the  constitution  is  that  paramount  law,  and  that  acts  of  legislation  are 
subordinate  to  it  cannot  be  denied,  and  the  constfqutrnce  is  that  where  they  cannot 
be  reconciled — where  both  cannot  be  executed,  the  courts,  when  called  U|>on  to 
declare  the  law,  must  give  the  uffeut  to  the  constitution,  and  annul  the  act,  which 
would  violate  and  defeat  it.  This  is,  however,  a  high  exercise  of  powtr,  and  should 
always  be  attempted  under  a  deep  sense  of  the  responsibility  assuuicd  by  the  courts, 
with  a  profoumi  respect  for  the  legislative  body,  and  anxious  desire  to  give  eiTect 
to  both  acts,  if  they  can  be  reconciled.  The  incompatibility  must  not  be  specula- 
tive, argumentative,  or  to  be  found  only  io  hypothetical  cases  or  supposed  uonse- 
quvn^f  s.    It  must  be  clear,  decided  and  inevitable,'  such  as  prcsenta  a  contradiction 
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at  once  to  the  mind,  without  straining  either  bj  forced  meanings  or  to  remote  9mt» 
sequences.    It  is  the  eonstitution  that  mast  be  violated,  and  not  any  man's  opinions 
of  riglit  and  wrong,  or  his  t)rinci(>les  of  natural  justice.    These  are  unocrrtMiu 
standanis  of  IcgisUuve  power,  and  most  be  refeiretl  to  the  discretion  of  those  to 
whom  the  people  have  given  that  power,  anil  to  whom  they  mutt  answer  for  aa 
abuse  of  it      Under  the  direction  of  these  principles,  1  approt  ch  the  consiitniiunal 
objections  that  have  been  made  to  ihe  acts  of  the  legislature  of  Pennsylvania  of 
1806  and  1807,  and  shall  give  to  them  a  distinct  and  seimmte  consideration.      Thej 
are  clwrged  with  oppression,  injustice,  pMi-tiality,  an  injurious  deimrture  from  the 
ordinary  modes  of  proceeding,  and  a  total  disregard  to  the  rights  and  interests  of 
others  in  the  pursuit  of  the  rights  and  interests  of  the  slate.     If  all  this  were  true, 
there  may  nevertheless  be  evils  for  m  hich  we  are  nttt  authorised  to  administer  a  re- 
medy ;  there  may  be  injuries  we  csnnot  redress,  ami  errors  we  cannot  contact  ;  our 
power  over  the  subject  is  me«(sured  co  us  by  the  const iiiit ion,  and  we  must  take  care 
tliat  in  our  xeal  to  redress  real  or  supposed  wrongs,  we  do  not  commit  a  greater 
wrong.     If  we  agree  that  the  state  of  Pennsylvania  has  exercised  her  authority 
with  a  strong  arm  and  selfish  spirit— if  she  has  been  a  hard  creditor,  still  ihis  will 
not  bring  us  to  the  point  where  we  may  array  the  federal  power  hstAusl   her 
acts  and   demand  of  her  to  surrender  the    advantages  she  has  thus  obtained. 
If  the  authority  she  has  exercised   be  her  right,  wc   have  no  control  over  the 
manner  in  which  she  may  choose  to  use  it.     It  has  been  more  than  once  urged 
upon  you,  that  it  is  the  liberal  and  humane  policy  of  Pennsylvania  to  post^ione  the 
payment  of  debts  due  to  herstrlf,  and  to  pay  individuals  first.     I'here  is  such  a 
provision  in  the  law  of  1794,  directing  (he  order  for  the  payment  of  the  d  Jls  of  a 
decedent  by  executors  or  administrators— but  does  this  furnish  a  rule  for  any  oilier 
ease?     Has  it  ever  done  so?     If  by  a  general  law  (not  the  eonstitution)  debu  doe 
to  this  eommonwealih  were  in  all  c^ses  to  be  paid  last,  would  (his  take  from  the 
legislature  the  [tower  either  to  repeal  the  law  altogether ;  or  to  alter  it  in  a  special 
case  for  reasons  (hotight  by  them  to  be  suflicient,  which  would  be  a  repeal  pro 
Unto.    t}iher  states  claim  a  priority  in  all  cases,  and  can  it  be  unconstitutional  or 
unjust  in  the  legislature  of  Pennsylvania  to  do  so  in  a  very  |>eculiar  caM;,  lakinr 
upon  themselves  to  judge  of  the  reastms. 

The  acts  in  question  are  alleged  to  be  illegal ;  1.  Because  they  authorize  a  sale 
of  the  lands  of  the  debtor,  without  a  previous  i/i^ii^^Y/o/t  to  ascertain  whellic-r  their 
rents  and  profits  would  not  pay  the  incumbrances  on  ihem  in  seven  years.  AVe 
ask,  what  is  the  right  of  a  debtor  to  this  iiiqniutfon?  Mow  does  he  derive  it.* 
Assuredly  not  from  Ihe  conslituiion,  nor  from  those  natural  ami  eternal  ]iiiiiciplea 
of  justice  which  have  been  so  ol\en  mentioned.  It  is  the  gift  of  legisl.tlive  indul- 
gence, a  mere  gratuitous  benevolence  to  the  debtor,  in  dirrojjalion  of  (he  rights  of 
the  UHfdilor,  who  on  strict  principles  of  justice  ought  to  have  his  money  iroroe> 
diately— ought  to  be  allowed  to  make  his  debtor*s  property  available  ( i  |wy  his 
debt  without  delay,  and  not  be  coinpelletl  to  take  the  possession  a^c^  cure  of  aa 
estate  he  does  not  want,  and  wait  for  its  slow  and  uncertain  proceeds  for  the  |iay- 
ment  of  a  debt  which  by  llic  contt^ct  of  (he  debtor  was  to  have  b'Mti  discliar^ed 
long  before.  This  right  is  by  no  means  so  sacred  as  h:ts  been  supposed,  nor  is  a 
resumption  of  it  so  unusual.  The  legislature  has  not  hesitated  to  withdraw  it 
when  they  thought  the  public  interest  required  i(.  Liinds  are  sold  for  taxes  with- 
out an  inquisition  and  by  a  very  summary  process,  and  tiiis  has  never  been  deemed 
illegal  or  oppressive.  Further,  the  courts  of  the  commonwealth  have  taken  nixm 
themselves  ihe  authority  to'dis|)ense  with  this  proceeding  in  many  cases  in  which 
lliey  believed  it  would  be  useless-^s  iu  cases  of  levies  on  unseated  lands,  on 
vacant  town  lots,  on  uncertain  estates  in  land.  It  would  be  strnnge  to  say  after 
Mich  precedents  that  the  act  of  1807  is  unconstitutiooal  and  void,  because  it  orders 
a  sale  of  John  Nicholson's  laoil  without  an  iiiquisilion,or  even  lo  complain  of  it  as 
unusual,  oppressive  and  injurious,  especially  a^,  so  far  as  we  arc  informed  of  the 
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•idutioii  of  these  Umdi,  the  ioquiaition  would  not  have  been  neeeniiry  for  a  wle 
under  a  judgment  and  ezeemion.  Who  has  been  iojored,  who  oppressed  by  this 
proeeeding  f — I  mean  the  omission  of  \he  inguitUion,  Neither  John  Nieholson 
nor  his  creditors.  On  the  eontrary,  a.grtet  and  useless  expense  has  been  avoided, 
whieh  would  have  eonsumed  no  inconsiderable  portion  of  tlie  proceeds  of  the  sales 
in  the  ease  of  John  Nicholson  and  his  creditors. 

As  eonneoted  with  this  part  of  the  argument,  I  will  now  remarlc,  that  the  sales 
bj  the  eommiasioners  instead  of  by  the  many  sheriff's  of  the  many  counties  in 
whieh  tlie  lands  lie,  had  ttie  sume  effect  in  saring  expenses  and  charges  whieh 
would  exhaust  the  fund.  It  is  replied  tliat  the  state  has  saved  perliaps  Jive 
per  oent,  by  giving  10ft  to  the  eommissioners.  But  it  must  be  observed,  this  ten 
per  edit  was  paid  by  the  state  out  of  her  moneys,  and  coustitutes  no  cliarge  upou 
John  Nicholson  or  his  creditors. 

4.  The  want  of  a  public  notice  of  thoae  sales,  lias  been  urged  ngutnst  the  legality 
of  this  act :  and  this  is  presumed  because  no  proof  of  notice  lias  been  given  f  1 
cannot  allow  the  inference.  By  the  expreu  enactment  of  the  law  the  deed  of  ilie 
commissioners  is  declared  to  be  prima  facie  evidence  of  tiib  grantee's  title,  and  of 
courae  of  the  regularity  of  their  proceedings,  if  tlicre  was  not  a  provision  of  the 
law,  I  should  certainly,  in  tlie  first  instance,  presume,  at  this  late  day,  and  under 
the  eiroumstanceii  of  th«  caw,  thnt  ilie  proceeding  had  been  I'Cgultir,  and  the 
notice  required  by  the  act  given.  The  IcgUlatnm  proviilcd  liberally  for  this 
notice  ;  much  more  so  than  the  debtor  would  have  been  entitled  to,  if  his  land 
had  been  sold  under  the  executions.  In  that  case  the  notice  of  the  «ale  would 
have  been  *<  by  so  many  writings  upon  paixhment  or  good  paper,  as  the  debtor 
shall  reasonably  request  to  be  pot  up  in  the  most  public  places  of  the  cmoUyRi 
least  ten  days  before  the  sale."  By  tlie  act  of  1807,  it  is  ordered  that "  inall  cases 
of  sales  made  by  the  commissioners,  at  least  tweiittf  days  notice  shall  be  given  of 
the  time  and  place  of  sale,  by  advertisement  in  the  newspaper  printed  in  the  coun- 
ty where  the  lands  respectively  lie,  if  any  be  there  printed,  and  if  not,  in  the 
newspaper  printed  nearest  to  such  county,  and  also  in  two  newspapers  printed  in 
the  city  of  Philadelphia."  The  notice  here  directed  is  similar  to,  if  not  the 
same  with,  that  directed  of  sales  of  unseated  lands  for  taxes. 

5.  The  power  given  to  tlie  commissioners  to  malce  compromise  with  persons 
who  may  allege  title  to  any  of  the  lands,  has  been  vehemently  complained  of,  and 
even  declared  to  be  unconstitutional.  What  is  the  ground  of  this  complaint  and 
charge  ?  How  is  this  an  unconstitutional  grant  of  power  f  Does  the  state  assume 
any  right  that  any  individual  would  not  j>ossess  in  Wke  circumstances  f  \\'hen 
about  to  sell  a  tract  of  land  as  the  property  of  John  Nicholson,  to  satisfy  a  debt 
due  by  him,  a  third  party  sets  up  a  claim  to  the  bnd.  Instead  of  encountering  the 
trouble,  expense  and  delay  of  litigation  to  decide  this  question,  the  state  offers  a 
eompromise,  and  authorizes  the  commissioners  or  agents  to  ai'range  the  terms  ot 
the  compromise,  and  to  bind  her  finally  and  conclusively  by  tlieir  decision  and 
agreement— '*  their  proceeilings  shall  he  final  and  conclusive  upon  the  common- 
wealth," not  upon  John  Nicholson  or  his  craditors,  who  have  not  the  most  remote 
interest  in  this  proceeding.  It  is  an  arrrangemenl  and  contract  iu  its  terms,  in  its 
object,  and  in  its  effect,  wholly  between  tlie  coinmonwcaltli  and  the  claimant  ol 
title  to  the  land  {  it  touches  no  right  of  John  Nicholson  or  his  creditors ;  it  de- 
prives them  of  nothing,  and  makes  no  change  in  their  condition  or  relation  to  the 
land,  to  each  other,  or  to  tlic  commonwealth.  As  respects  the  rights  of  John 
Nicholson  and  his  creditors,  every  thing  remains  as  before. 

When  a  compromise  is  effected,  wliat  arc  the  commissioners  authorized  to  do  ' 
<*Tc  expcute  and  deliver  an  assignment  of  so  much  of  the  Uena  of  the  comtnoti' 
•afealth  against  the  estate  of  John  MichoUon,  as  may  be  equivalent  to  the  considera- 
tion paid  i"  and  the  holders  of  the  u&signment  "  may  at  any  time  proceed  upon 
the  liens  to  sell  the  lauds  whiih  wctc  the  subject  of  compromise.*'    Was  not  'his 
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Ml  anignftble  right  or  interest ;  and  when  auigiied,  would  not  the  assignee  hold 
all  the  rights  of  the  eommonwealth  in  the  subject  assigned,  and  no  more  ?  What- 
ever objections  of  law  or  faet  John  Nicholson  or  bis  creditors  could  liave  opposed 
to  this  lien  or  any  proceeding  under  it  while  it  remained  in  the  hands  of  the  com- 
monwealth, they  could  oppose  with  like  effect  to  the  assignee  holding  from  the 

commonwealth. 

The  purchaser  of  the  lien  stands  precisely  in  the  place  of  the  state,  with  no 
greater  rights  than  she  had,  and  no  greater  wrong  to  John  Nicholson  or  bis  credi- 
tors. The  only  difference  is,  in  case  of  a  controversy  they  will  have  an  Individual 
instead  of  a  commonwealth  for  their  antagonist.  Is  this  complained  of  as  an  in- 
jury }    What  provision  or  principle  of  the  constitution  is  violated  by  it  ? 

While  the  objections  to  these  laws  we  have  just  considered  were  charged  to  U 
violations  to  the  constitution,  the  chaiges  were  left  on  the  genersl  allegation  and 
argument,  but  no  attempt  was  made  to  designate  the  article  or  provision  of  the 
constitution  which  it  was  supposed  was  violated.    On  some  other  points  the  counsel 
for  the  plaintiffs  have  been  more  specific  in  their  objections  under  this  head,  and 
have  referred  us  to  parU  of  the  constitution  of  the  United  States  and  of  Pennsylvap 
nia,  which  they  allege  to  be  infringed.    They  assert  that  these  acts  impair  a  coa> 
tract,  or  the  obligations  of  a  contract.    That  they  Uke  away  the  trial  by  jury,  and 
deprive  a  citizen  of  his  property  without  the  judgment  of  hi»  peers.    You  are  fami- 
liar with  the  parts  of  our  constitnf iou  to  which  tlicse  allegations  relcr,  and  it  is  un- 
necessary for  me  to  i-ecite  them.    We  proceed  to  inquire,  what  contract  or  obli- 
gation of  a  contract  has  been  impaired  by  these  laws  or  either  of  them  ?    The 
plaintiffs  have  mentioned  two— 1.  The  original  contract  between  J.  Nicholson  and 
the  commonwealth  for  the  sale  and  purchase  of  the  land.    S.  The  contract  or 
agreement  made  between  them  when  the  judgment  was  Entered  against  hlra  in  the 
supreme  eourt  of  Pennsylvania.    1.  The  contract  for  the  purchase  of  land.    The 
argument  ia  that  John  Nicholson  had,  by  his  warrant,  survey  and  the  payment  of 
money  to  the  commonwealth,  acquired  an  equitable  or  inchoate  title  to  these  lands, 
and  that  the  eommonwealth  had  bound  herself  to  complete  this  title  by  delivery  to 
John  Nicholson  of  a  legal  deed  of  conveyance;  but  that,  by  selling  these  lands 
mid«  the  laws  in  question,  she  had  put  it  out  of  her  power  to  complete  or  perform 
this  part  of  it;  and  thereby  has  virtually  violated  it    Let  us  consider  whether,  by 
these  laws,  the  eommonwealth  repudiated  any  right  she  had  given  to  John  Nichol- 
son by  her  contract  with  him,  anfi  whether  she  had  disabled  herself  from  doing 
any  thing  she  was  bound  to  do  by  that  contract.    What  had  she  done  ?    She  had 
vested  in  him  the  property  of  these  lands— he  had  legally  acquired  the  property  in 
them.    Does  sh3  deny  it,  or  resume  it  by  these  acts  ?    By  no  means— on  the  con- 
trary, all  the  proceedings  directed  by  these  laws  are  founded  on  the  basis  that  the 
lands  are  the  property  of  John  Nicholson,  and,  at  nicA,  liable  to  the  Hens  of  the 
commonwealth.    What  says  the  first  aet  on  this  point?    I1ie  commissioners  are 
ordered  to  procure  copies  of  deeds  and  other  writings  relating  to  the  teat  estate  of 
John  Nicholson,  to  ascertain  the  quality  of  the  estate  of  John  Nicholson,  subject 
to  the  lien  of  the  commonwealth.    Through  every  section  of  this  aet  the  lands  to 
be  sold  under  it  ai«  invariably  spoken  of  and  described  as  the  estate  or  property  of 
John  Nicholson.    So  of  the  aet  of  March  1807.    The  governor  is  to  issue  process 
to  the  commissioners  to  sell  such  lands  as  they  may  specify,  <*  as  the  pix>perty  of 
the  late  John  Nicholson."    The  purchaser  is  to  receive  a  deed  fi»r  the  property 
sold  to  him  **  as  and  for  such  an  estate  as  the  said  John  Nicholson  had  and  held 
the  same  at  the  Ume  9/ the  eemmencement  of  the  liens  of  the  commonwealth  again* 
the  estate  of  the  said  John  Nicholson."    A  scrupulous  regard  is  here  paid  to  the 
right  of  any  citizen  who  msy  have  acquired  any  right  in  these  lands  from  John 
Nicholson,  between  the  period  of  his  purchase  from  the  commonwealth,  and  the 
commencement  of  the  lien,  a  space  of  more  than  two  yeara.    The  original  contmst 
then,  it  is  evident,  was  unaffected,  nay,  it  was  in  terms  afllrmed  by  the  laws  of 
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1806  md  1807.  Did  theie  impair  bcr  farther  andertaking  to  girc  a  deed  or  patent 
for  the  premiiei.  In  the  firtt  this  undertaking  was  not  absolute,  but  depended  on 
eodtittgeneies  or  things  to  be  farther  performed  on  the  part  of  the  purchaser.  But 
let  that  pass.  Can  it  be  denied  that  the  right  of  propertj  whicli  John  Niebolsoo 
bad  in  these  lands  was  suoh  as  be  might  alienate  and  transfer  to  anotlier  ?  that  it 
was  suflh  as  might  be  taken  and  sold  by  process  of  law  for  his  debts,  and  that  his 
alienee  or  the  poreliaser  at  a  sale  for  his  debts  would  aequire  all  his  interest,  all 
his  title,  and  all  his  right  to  any  farther  assuranee  of  title?  This  part  of  tlie  eon- 
traet  of  the  eommonwealth  is  neither  riolated,  impaired  or  diminislied  by  the 
passing  of  the  land  from  J.  Kicholson  to  any  other  person|^but  it  follows  and  itieka 
to  the  soil,  and  beoomcs  tested  in  any  and  every  owner  of  the  soiL  The  sale  onder 
the  law  of  1807  manifestly  has  no  more  effeet  upon  the  obligations  of  tlie  eommon- 
wealth to  eomplete  the  inchoate  title  sold  to  John  Nicholson  in  1794,  than  If  tlie 
land  had  been  assigned  by  John  Nicholson,  to  a  l>ona  fide  purshaser,  or  sold  nndcr 
a  judgment  and  execution  from  one  of  the  courts  of  the  commonwealth. 

We  will  now  briefly  inquire  how  these  acts  Tiolate  or  impair  the  agreement 
made  at  the  time  when  the  judgment  was  entered,  in  March  1797.  This  agrees 
ment  wo  have  on  the  records  of  the  supreme  court  of  the  states  and  it  is  now  fully 
befora  us.  It  is  agreed  on  the  part  of  J.  Nicholson,  that  a  judgment  be  entered 
against  him  for  the  sum  of  one  hundred  and  ten  thousand  dollars  and  eighty-nine 
cents,  rating  the  stack  for  which  the  suit  was  brought  at  certain  specified  prioea. 
It  is  stipulated  that  *<  in  the  sct-oflT,  the  stock  be  allowed  at  the  same  rate,  the  de- 
fendant to  be  allowed  three  months  to  point  out  any  error  to  the  satisfaction  of  the 
comptroller-general  and  register-general;  such  errors  to  be  deducted  from  the 
sum  for  which  the  judgment  shall  be  entered.'*  Errors,  if  anj,  against  the  colii- 
monwealth,  are  also  to  be  corrected.  The  agreement  concludes— "  the  sum  for 
which  judgment  is  now  entered  to  l)e  altered  by  the  subsequent  calculation  of  the 
comptroUergeneral  alone.*' 

What  are  we  to  understand  by  this  ?  That  the  commonwealth  dums  of  John 
Nicholson  on  that  suit  the  sum  of  one  hundred  and  ten  thousand  dollars  and  eighty- 
nine  cents— that  John  Nicholson  hating  then  nothing  to  show  to  diminish  that 
sum,  agreed  that  a  judgment  riiould  be  entered  i^^ainst  kim — «  final  judgment  for- 
that  amount :  but  supposing  that  he  might  show  himself  entitled  to  iM>m«  reduction 
or  set-off,  or  might  detect  some  error  in  the  account,  a  right  is  reserred  to  him  to 
do  so,  provided  it  was  done  within  three  months.  If  within  that  period  he  had 
shown  an  error  or  a  further  eredit,  he  was  entitled  to  do  so.  What  effect  would 
that  have  had  on  the  judgment  ?  It  would  neither  have  opened  it,  nor  in  any  man- 
ner disturbed  it,  nor  have  entitled  John  Nicholson  to  any  further  trial  before  a  jury. 
It  would  have  lessened  the  amount  to  be  paid  in  latisfaction  of  tlie  judgment,  and 
for  which  an  execution  might  be  issued,  and  nothing  more;  nor  even  this,  unless 
the  comptroller  and  register  were  satisfied  of  the  justice  of  the  deduction  demand- 
ed. But  J.  Nicholson  lived  for  several  years  after  tlte  date  of  this  agreement,  and 
never  pointed  out  an  error  or  claimed  any  deduction  or  set-off,  as  far  as  we  are  in- 
formed. Further,  an  execution  issued  on  that  judgment  two  years  before  J.  Nichol- 
son's death,  and  we  know  of  no  objection  made  to  it  by  him,  or  any  allegation  or 
pretence  that  it  was  contrary  to  the  agreement  for  entering  tlie  judgment. 

It  lias  been  finally  argued  that  these  laws  violate  the  contract  made  by  the  eom- 
monwealth when  she  sold  them,  that  they  should  be  subjected  to  the  payment  of 
the  debts  of  the  purchaser  only  in  the  usual  mode  by  which  other  lands  of  any  other 
citizen  were  subject.  We  ask  where  is  tliis  contract,  or  anye  videncc  of  It  •'  Again 
—how  has  it  been  shown  that  the  lands  of  any  other  citizen  being  a  debtor  to  the 
c()miii'>nweallli,  might  not  have  been  subjected  to  the  same  proceedings }  The 
l>laintiffii  must  sustain  both  these  positions  to  give  any  force  to  the  argument.  In 
this  case  it  is  not  only  the  lands  of  John  Nicholson,  bought  of  the  commonwealth, 
that  are  subjected  to  the  provisions  of  these  laws,  but  all  his  real  estate,  hcwevcr 
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he  imy  hate  obiained  it.  ike  cReet  of  this  agrceineiil  would  be  to  render  the  Uv 
▼Old  as  to  the  real  estate  purduisecl  of  the  eommonweaUh,  and  good  and  eoastito- 
tiooal  as  to  all  the  rest.  I1ie  ease  of  Stoddard  ▼.  Smith,  5  Bin.  5S5,  aaiBoieotly 
answers  this  objection.  Certain  lots  in  the  eity  of  Washington  were  told,  and 
bonds  and  notes  taken  for  the  pnrehase  monej.  Theae  not  being  paid,  the  eom- 
mlsslooers  resold  the  lots,  agreeably  to  an  aet  of  the  legislatnre  of  Maryland,  paaa 
ed  anbseqnently  to  the  eontraet  of  sale— and  It  was  contended  that  this  inpairad  the 
validity  of  the  eontraet  and  was  therefore  noeonstitntionaL  The  sapreme  coitK  of 
this  state  said,  No— it  does  not  impair  tlie  eontraet,  but  merely  gives  a  new  rtme 
dy.  This  aet  of  Maryland  gave  a  speeial  proeedore  in  a  parHeular  com*,  whi^ 
has  been  so  strongly  nrged  as  nneonstitntional  against  the  nets  of  Pennsylvania.  If 
the  process  to  sell  the  land,  in  179S,  was  not  a  violation  of  the  agreement,  how  U 
the  process  for  the  mme  purpose  a  vioktion  in  1807,  provided  it  It  elenr  of  othm 
objeetiona. 

We  proceed  to  the  other  objections,  on  constitntional  grounds. 

i.  it  is  a  judicial  act.  The  position  that  a  legislature  cannot  conatitntionally 
p^trform  a  judicial  act,  is  snpported  by  no  authority :  nor  has  it  any  ranaon  In  public 
policy  or  convenience.  On  the  other  hand  it  is  contmdieted  by  logislative  usage 
and  the  highest  judicial  decisions.  It  is  true,  as  has  been  argued  by  the  plaintilTs, 
the  constitution  of  Pennsylvania  divides  the  powers  of  government  under  three 
general  heads  of  legislative,  executive  and  judicial :  that  it  ordaina  that  <*  the  legis- 
lative power  of  the  commonwealth  shall  be  vested  in  a  generml  assembly,  whicli 
shell  oonsist  of  a  senate  and  house  of  representatives  ;**  that  **  the  supreme  execu- 
tive power  shall  be  vested  in  a  governor,*'  and  that  **  the  judicial  power  shall  be 
vested  in  a  supreme  court,"  be. 

This,  however,  is  only  a  deelaration  of  the  general  system  or  theory  of  our  go* 
vemment,and  was  never  intended  to  fix  exact  and  impassable  limits  to  each  depart- 
ment* There  are  things  necessary  to  be  done  in  the  administration  of  the  govern- 
ment, of  a  character  so  mixed  and  blended,  partaking  of  the  elements  of  all  theae 
divisions  of  power,  tlut  wc  could  nut  know  tn  wliieli  to  assign  it ;  it  eould  not  be 
exclusively  claimed  by  either.  If,  however,  the  acts  performed  in  this  ease  by  the 
legislature  were  clearly  judicial,  they  are  not  therefore  unconstitutional  and  void. 
So  have  the  •npixsme  court  adjudgecl  in  several  cases,  at  least  in  relation  to  the 
conslitation  of  the  United  States.  So  liavc  the  courts  of  Pennsylvania  repeatedly 
said,  sitting  under  the  constitution  of  I'ennsylvania,  and  deciding  upon  nets  of  the 
legislature  partaking  largely  of  judicial  functions.  That  this  division  of  power  is 
not  to  be  taken  so  strictly  as  the  plaintiffs  contend  lor,  is  manifest  from  the  unqnea- 
tioned  laws  that  have  been  produced  upon  this  trial,  treated  and  claimed  by  both 
parties  as  good  and  valid  acts  of  legislation  ;  in  which  you  have  seen  judicial  pow- 
ers, strictly  sudi,  given  to  the  execntive  in  tlie  settlement  of  the'accounU  of  per- 
sons with  the  common wcaUh,  This  is  a  question  of  debtor  and  creditor,  of 
chai-ges  and  vouchers  between  the  commonwealth  and  a  citizen,  and  the  goveiikor 
IS  constituted  (lie  tribunal  to  decide  it,  with  all  the  powers  of  a  judge'^and  jury,  in 
alt  cases  where  the  register  and  comptroller  shall  differ.  The  whole  judicial  au- 
thority in  such  cases  is  vested  in  the  governor ;  he  decides  the  law  and  the  &ct ; 
he  receives  or  rejects  evidence  ;  lie  exercises,  indeed,  higher  and  greater  judicial 
liowers,  than  iuhj  {^iven  to  any  court,  between  citizen  and  citizen. 

1  have  gi\en  tliis  vonsidenition  to  the  question  because  it  has  been  so  seriously 
insisted  uiion  liy  the  counsel  for  the  plaintiffs.  ISnt  lioxv  does  this  objection  atand 
in  point  of  tHCt  ^  >Vliat  judicial  power  whs  cxei^ised  liy  the  legislature  in  Uiese 
acts  f  1  can  discover  none.  'I'iury  d'5  not  decide  the  question  of  indebtednen  of 
John  Nicliolson  to  this  commonwealth,  nor  its  amonnt.  This  wn9 JbuUttf  and  con- 
chtut'cly  done,  not  only  as  regards  ,1.  Nicholson,  but  titc  commonwealth  also,  by  a 
nettlerocnt  of  an  account  more  than  ten  years  before.  U  was  also  done  as  coiidu- 
vivclv  liv  jiii1|;inf*nt  cnnfegsffl  hv  .lohn  Nicliolsnn  in  the  supreme  court  of  the  slate. 
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die  loprene  jadieUl  pover,  ten  f  enn  before.  'I*1iei«  was  nothing  left  on  tliia  bead 
to  be  deeided  by  any  aothority.  I>oea  then  the  act  decide  the  other  quetUon  be- 
tween the  oommonvealth  and  John  Nieholson— thnt  ia,  the  alleged  lien  on  all  hia 
real  eatate  f  Not  at  all.  It  neither  creates  the  lien  nor  givet  it  any  itrength  or 
legality  that  it  had  not  before.  The  lien  had  been  created  by  a  law  of  the  com- 
monwealth paaaed  more  than  twenty  years  before,  and  acted  upon  in  relation  to  all 
pablic  debtora  from  that  period.  In  1807,  the  legialature,  taking  the  debt  aa  it  had 
been  legally  and  finally  ascertained  by  a  settlement  of  the  account  of  John  Nichol- 
son, or  as  it  had  been  confessed  and  admitted  in  March  1797  by  J.  Nicholson  him* 
self,  and  taking  this  lien  aa  it  had  been  given  by  the  law  of  1785,  proceed  to  collect 
I  heir  debt,  and  enforce  their  right  by  the  provisions  of  the  laws  now  questioned. 
They  are  truly  and  strictly  as  has  been  argued  for  the  defendants,  remedial  acta  to 
enforce  a  right,  not  to  give  it— to  collect  a  debt  not  to  adjudge  it  to  be  due. 

These  obserratioos  will  clso  serve  as  an  answer,  or  at  least  as  expressing  my 
opinion  of  the  objection  that  has  been  so  pressed  upon  these  laws  as  being  made  in 
viohition  of  the  constitutional  right  to  n  trial  by  jury.  Trial  by  joiy  should  be  as 
heretofore.  This  is  true,  but  it  must  be  in  a  case  in  which  there  is  something 
for  a  jury  to  try.  On  a  careful  examination  of  these  acts,  I  have  been  unable  to  aee 
a  single  lact  or  enactment  in  which  J.  Nicholson  or  his  heirs  have  the  least  inte- 
rest or  eoneem  which  could,  by  any  of  our  forms  of  proceedings  or  principles  In 
the  administration  of  law,  be  submitted  to  a  joiy  for  any  purpose  or  in  any  shape. 
Was  It  the  province  of  a  juiy  to  decide  upon  the  powers  given  to  the  commlsaioo- 
ere— the  process  or  proceedings  directed  in  order  to  make  the  sale— the  terms  of 
sale— the  manner  of  sale— the  authority  to  make  compromises^in  short,  if  a  trial 
by  jury  were  this  moment  offered  to  the  heirs  of  J.  Nicholson  in  relation  to  any  of 
the  provisions  or  matters  eonuioed  in  these  laws,  I  know  not  what  they  could  point 
out  as  a  subject  upon  which  a  juiy  could  act  within  the  ordinary  and  established 
limits  of  their  jurisdiction  or  authority  ? 

There  Is  no  novelty  In  this  proceeding,  as  to  the  material  matters  of  fixing  tlie 
debt,  and  selling  the  lands  of  the  debtor  without  the  intervention  of  a  court,  or  the 
use  of  the  ordinary  process  of  the  law.  The  ordinaiy  taxes  apportioned  upon 
eveiy  citizen  by  assessors  and  commissioners,  may  be  collected  by  n  summary  sale 
of  the  goods  and  chattels  of  a  delinquent,  on  a  very  short  notice. 

The  taxes  assessed  on  unseated  lands,  whose  owners  may  reside  at  any  distance, 
may  be  sold  for  such  taxes  witliout  the  aid  of  any  court,  or  jury,  or  inquisition, 
under  Uicauthority  of  county  commissloQcrs,  and  by  a  course  of  proceedings  very 
similar  to  that  provided  by  the  acts  now  In  question,  and  veiy  different  from  the  or- 
dinaiy  modes  of  proceeding  to  recover  debts. 

These  revenue  laws  have  never  been  questioned,  as  infringing  the  right  to  a  trial 
by  jury,  or  violating  any  part  of  the  constitution. 

Some  other  provisions  of  the  constitution  of  the  United  States  and  of  Pennsyl- 
vania have  been  referred  to,  especially  those  which  declare  that  no  man  shall  be 
deprived  of  his  property  unless  by  ^e  judgment  of  his  peers,  or  the  law  of  the  land. 
The  construction  put  upon  the  clause  in  the  constitution  is  repfidiated  by  the  opin- 
ion of  the  court  in  Stoddard  v.  Smith,  already  referred  to.  It  does  not  mean  that 
his  property  may  not  be  made  to  answer  lor  debts  in  any  other  way  than  by  the 
usual  and  established  modes  of  proceeding  to  recover  debts,  and  the  general  laws 
of  the  land  on  that  subject  A  direct  act  of  legislation  to  take  his  property  and 
give  it  to  another  or  to  tlie  commonwealth,  might  be  liable  to  the  exception.  But 
when  a  man  holds  property  which  is  subject  to  his  debts,  Is  a  law  uncoostitntioBal 
which  directs «  proceeding  by  which  this  property  is  made  to  produce  the  nonejr 
or  debt  to  the  payment  of  which  he  was  liable?  Is  this  depriving  him  of  his  oroper-' 
ty  against  or  without  the  law  of  the  land  ? 

The  objeetion  made  to  these  laws  arising  from  the  sections  in  rdatioo  to  the 
Asylum  Company,  appear  to  me  to  have  no  utieonttltutional  eraetnenta  even  aa 
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i<«giurds  that  ComiMny,  nracli  leu  any  of  whieh  the  preaeot  plaintifft  em  avsil 
theiDselTei. 

T  alio  pass  over  the  lien  elaimed  by  the  defeiMlaiitB  io  virtue  of  the  general  lew 
of  Pcnnsjlvania,  by  which  the  debts  of  a  deeedent  are  ehai^ged  apon  hit  lands.  If 
neeessary  hereafter  the  defendant  will  have  the  benefit  of  these  laws. 

Upon  the  whole,  and  the  best  eonsideration  i  have  been  able  to  give  thia  long 
and  interesiing  ease,  daring  a  trial  in  whie'h  my  attention  has  been  ao  mneh  ab- 
aorbed  by  the  arguments  of  the  most  able  coanad,  eomlng  ont  in  their  atmoet 
strength,  with  great  labour  and  long  preparation, 

1  am  of  opinion, 

1.  That  the  aeooants  between  John  Nicholson  and  the  eommonwcalth,  or  aome 
of  them,  were  so  settled  and  adjusted  that  the  balanees  or  samp  of  money  thereby 
found  due  to  the  eommonwealth,  were  good  and  valid  liens  on  all  tiie  real  vatate 
of  John  Nicholson  throaghoat  the  state  of  Pennsylvania. 

8.  That  the  jadgments  rendered  by  the  supreme  eonrt  of  the  atate,  in  fiivoar  of 
the  eommonwealth  against  John  Niobolson,  also  eonstitnted  good  and  falid  Uena 
upon  all  his  real  estate  throaghoat  the  state. 

3.-  That  the  several  acts  of  the  general  tfaaembly  of  Pennsylvania  passed  on  tlie 
dlst  of  March  1806,  and  on  the  19th  of  Mareh  1807,  are  not  repagnant  to,  or  In 
violation  of  the  constitution  of  Pennsylvania,  but  they  are  good  and  valid  laws,  and 
a  rightful  exercise  of  the  powers  of  the  legidature  of  Pennsylvania. 

The  whole  la'w  ef  the  ease  is  therefore  in  fiivoor  of  the  defendants. 
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opinion  of  Chief  Jutiice  Cranch^  in  the  ea$e  Ex  parte  WaUdne,    See  tmU^pogt 

585. 

The  defendant  having  been  arrested  upon  three  writs  of  eapiasad  satiifimendom. 
At  the  suit  of  the  United  States,  returnable  on  the  first  day  of  the  present  term, 
was  brought  into  court  on  that  day,  upon  the  motion  of  the  attorney  of  the  United 
States  for  this  district,  and  by  him  prayed  in  eommitment. 

The  defendant,  at  the  same  time,  moved  the  court  to  quash  the  writs,  and  to  die* 
charge  him  from  eustody,  under  the  following  eireomstanees : 

On  the  I4th  of  August  1 829,  the  defendant  having  been  convioted,  on  three  in- 
dictments for  misdemeanour,  at  common  law,  and  having  been  In  close  eoatody  fix* 
three  preceding  months,  was  sentenced  by  this  court  to  three  months'  Imprison- 
ment from  that  day  on  each  indictment,  making  nine  months  in  the  whole,  and  to 
pay  certain  fines,  amounting  altogether  to  three  thousand  and  fifty  dollars,  being 
the  exact  amount  of  the  money  of  the  United  States  which  the  jury  foand  he  bad 
fmoduleotly  obtained,  and  fo)r  which  he  had  not  accounted.  The  eooit,  how- 
ever, did  not  order  the  defendant  to  stand  eommitted  until  those  fines  and  eoats 
should  be  paid,  it,  not  being  the. general  practice  of  the  court  to  make  soeh  an 
order^  unless  at  the  request  of  the  attorney  for  the  United  States  |  and  aUo^ 
knowing  that  it  would  be  in  the  power  of  the  United  States  to  issue  writs  of  exe- 
cution for  (hose  fines,  if  they  should  deem  it  proper  so  to  do. 

On  the  Sd  of  September  1829,  the  United  States  soed  OQt  three  writs  of  fieri  fittiaa 
upon  these  judgments,  returnable  to  the  then  next  term  (December  term).  Theae 
writs  were  duly  returned  nulla  bona ;  andonthelGthof  Febmaiy  1850,  the  United 
States  sued  out  three  writs  of  capias  ad  satisfiioiendum  on  the  same  judgments,  re- 
turnable to  the  then  next  May  term  (viz.  Monday,  the  Sd  of  May  1830): 

The  term  of  imprisonment  under  the  sent^ce  expired  on  the  14th  of  May  ISSO. 

I'hese  writs  of  capias  ad  satisfaciendum  wm^iot  returned  by  the  marshal  at  that 
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term,  nor  was  he  oalled  upon  to  retoni  them  ;  and  notliing  further  appears,  upoo 
the  records  of  the  court,  respeeti^i;  them,  until  the  tOth  of  January  1833,  vben  the 
court  being  in  session,  as  of  November  term  183S,  thej  were  filed  in  the  clerk's 
office  b]r  the  late  marshal,  with  the  following  indorsement  thereon :  *<  Cepi — de- 
Sifered  over  to  mj  soeeessor  in  office." 

On  the  14th  daj  of  Januniy  1833  (being  the  first  day  of  the  term),  the  defendant 
applied  to  the  supreme  court  of  the  United  States  for  a  writ  of  habeas  corpus,  and 
■  mle  was  served  on  the  attorney-general  of  the  United  States,  to  show  cause  why 
it  should  not  be  granted ;  and  upon  that  rule  the  whole  merits  of  the  application 
were  full/  argued.  The  writ  was  issued,  and  the  defeJ^dant  was  discharged  from 
the  custodj  of  the  marshal.  On  retiring  from  the  supreme  court,  however,  he  was 
again  arrested  upoo  three  new  writs  of  capias  ad  satis&ciendnm,  issued  upon  the 
same  judgments ;  which  writs  are  the  same  first  before  mentioned,  and  do  not  pui^ 
port  to  be  issued  as  alias  writs,  nor  do  thej  in  any  manner  refer  to,  or  notice  the 
former  writs  of  capias  ad  satisfaciendum.  They  are  in  all  respects  like  the  former 
writs,  excepting  that  they  include  some  additional  costs,  bear  teste  on  23d  day  of 
January.  1833,  and  are  returnable  to  the  first  day  of  the  present  term  (viz.  the 
fourth  Monday  of  March.  More  than  a  year  and  a  dsy  had  elapsed  between  the 
teste  of  the  former  writs  of  capias  ad  satirfaciendum  and  that  of  the  present  writs. 

Upon  these  writs  the  defendant  is  noir  held  by  the  marshal  in  close  custody. 

When  the  marshal,  upon  the  return  of  a  capias  ad  satisfaciendum,  brings  into 
court  the  body  of  the  defendant,  and  the  plaintiff  prays  him  in  commitment,  the 
order  to  eoounit  is  made,  of  course,  unless  cause  to  the  contrary  be  sliovn.  The 
counsel  for  the  defendant  were,  therefore,  called  upon  to  show,  cause. 

The  questions  involved  in  this  diseusaion  have  been  fully  and  ably  argued,  and 
the  court  have  attentively  considered  the  authorities  cited,  and  traced  them  to 
their  sources,  as  fiv  as  the  means  they  have  had,  and  the  intervals  between  the 
daily  sessions  of  the  court  would  permit 

The  counsel  for  the  defendant  rested  their  motion  to  quash  the  writs  of  capias 
ad  satisfaciendum  and  discharge  the  defendant,  upon  three  grounds : 

IsL  That  the  defendant  could  not  lawfully  be  arrested  and  held  in  custody  upon 
these  writs,  afler  having  been  taken  and  discharged  upon  the  former  writs. 

fldly.  That  these  writs  ought  not  to  have  been  issued  without  previous  scire 
facias,  more  than  a  yeai*  and  a  day  having  elapsed  between  the  issuing  of  them 
and  the  next  preceding  writs. 

ddly.  That  the  fines  were  excessive,  and  amount  to  a  sentence  of  perpetual  im- 
prisonment. 

The  first  question  is  the  most  important,  as  it  is  one  which  affects  the  right  of 
personal  liberty,  and  is  that  which  seems  to  have  *ieen  mainly  i^lied  upon  in  the 
aif;ument. 

The  general  principle  is*  that  no  man  shall  be  arrested  again  foe  the  same  cause. 
This  principle  has  been  so  long  and  so  well  established,  as  to  have  become  a  max- 
im in  law — ^emo  debei  bia  vexarTpro  eadem  cauta. 

This  rule,  according  to  the  English  practice,  is  extended  to  mesne  process,  as 
well  as  to  execution.  Thus,  after  holding  the  defendant  to  bail,  the  plaintiff  shall 
not  diaoontinilc  his  action  because  he  does  not  like  the  bail,  and  again  hold  the 
defendant  to  bail  for  the  same  cause.  (Belehier  v.  Gansell,  4  Bur.  S502.)  Thus 
in  the  case  of  Imlay  v.  EUefsen,  3  East,  309,  it  was  held,  that  one  who  was 
discharged  out  of  custody  upon  an  arrest  in  a  former  action,  for  de&olt  of  the 
plaintiff  in  not  declaring  against  him  in  lime,  cannot  be  holden  to  special  bail  un- 
der a  second  writ  for  the  same  cause,  although  the  form  of  action  be  changed. 
The  language  of  the  judges  in  that  case,  is  not  inapplicable  to  the  present. 
Uffd  EUenborough  said,  **it  is  likely  enough  that  if  the  defendant,  being  a 
forcighcr,  and  not  residing  in  this  country,  be  discliargcd  on  filing  common  ba|L 
the  plaintiff  will  lose  his  debt ;  but  that  ought  not  to  wafi>  our  judgment  in  ap(>ly« 
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iog  the  law  to  Ibe  fiMKs  diMloKd  to  us.    There  are  mauj  eiitci  in  the  books  where 
the  plaiDtiff  has  been  suffered  to  hdid  the  deTendaot  to  bail  a  seeond  time  for  Ibe 
same  eause  of  action  ;  as,  where  he  has  erroneonsly  eommenced  his  action,  or 
mistaken  his  remedy,  and  has  discontinued  it  Id  due  time,  without  oppression  or 
locAet.    But  here  the  full  time  elapsed  which  the  law  allows  for  his  detaining  the 
defendant  In  eustodj  upon  the  first  arrest  \  and  after  his  disehaiKc  he  arrested  him 
a  seeond  time,  and  requires  the  court  to  aid  the  former  defect  in  his  proceedings 
or  proof,  bj  continuing  the  defendant  in  custodjr  for  aTurtber  period  for  the  same 
cause  of  action,  which  must  be  sustained  by  the  same  proof,  and  even  something 
more  than  would  have  sufficed  in  the  former  action.    It  is  harsh  enough  to  deprive 
men  of  their  liberty,  as  a  security  for  debt,  in  the  first  instance ;  bnt  after  having 
continued  the  defendant  in  custody,  until  the  plaintiff  lost  the  benefit  of  it  by  his 
own  default,  I  should  require  a  very  strong  case  to  induce  me  to  consent  to  a  fur- 
ther Imprisonment** 
Gross,  J.  declared  himadf  of  the  same  opinion. 

Lawrence,  J.  said,  **  however  ill  the  defendant  may  have  behaved,  we  are  not 
to  punish  him  by  confining  him  in  prison  npon  a  second  arrest,  for  the  same  cause 
as  before.*' 

Le  Blanc,  J.  said,  « the  rule  would  l)e  nugatory,  that  a  ptrty  should  not  be 
holden  to  bail  a  second  time  for  the  same  cause  of  action,  if,  after  a  first  arrest,  on 
which  the  defendant  was  detained  in  custody  as  long  as  the  rales  of  law  would  a^ 
mit,  and  fimn  which  be  was  discharged  on  account  of  the  delay  of  the  plaintiff  in 
not  declaring  against  him  in  time,  the  defendant  should  be  again  liaUe  to  sofibr, 
by  being  holden  to  bail  again  in  a  second  action,  lor  the  smm  cause.** 

So  in  the  case  of  Blackburn  v.  Stupart,  9  East,  MS,  Mr  Justice  Gross  said, 
*<  that  it  would  be  very  dangerous  to  permit  the  law  to  he  unsettled  in  this  res- 
pect I  which  is,  that  a  person  cannot  be  taken  in  eiecutloh  twice  on  the  same  judg- 
ment, whether  he  had  so  agreed  or  not  <  and  thersfore,  altboogh  the  defendant's 
conduct  has  been  very  scandalous,  yet  the  rule  must  be  made  absolute  to  set  aside 
thn  elocution,  although  the  defendant  had  agreed  to  be  taken  again  if  he  did  not 
pay  in  a  given  time." 

So  in  Wright  t.  KersweU,  Barnes,  S76 :  «<lf  die  defendant  be  soperseded  after 
judgment,  for  want  of  being  charged  in  eseention  within  two  terms  after  judgment 
obtained,  his  person  cannot  be  afterwards  taken  in  execution. 

The  same  point  is  also  decided  in  Line  v.  Low,  7  East,  890— In  BlandfiBrd  v. 
Foote,  Cowp.  79--and  Topping  v.  Ryan,  1  T.  B.S8r,  S78. 

So,  in  Da  CosU  V.  Davis,  1  Bos.  &  PuL  M8,  It  was  held  that  a  condition  of  a 
bond  to  surrender  the  defendant  in  ezeention,  after  he  has  once  been  discharged, 
is  void. 

So  also  in  Vigors  v.  Aldrich,  4  Bur.  S488,  It  was  decided,  that,  a  discharge  of 
the  defendant  out  of  testody  on  a  capias  ad  satisfodendum  by  consent  of  the 
plaintiff,  upon  a  new  agreement,  not  fulfilled,  was  a  satisfaction  of  the  jodlgment, 
00  that  it  would  not  support  an  action  of  dd>t. 

So  in  Jacques  v.  Withy,  1  T.  R.  557,  it  was  held,  that  the  dischaige  of  a  debtor 
firom  a  capias  ad  satisfociendum  with  the  consent  of  the  plaintiff,  on  a  new  agren- 
ment,  founded  on  a  consideration  which  foiled  by  reason  of  informality  in  the 
security  given,  was  oo  far  a  discharge  of  the  judgment,  that  it  could  not  be  set  off 
In  a  cross  suit  brought  by  that  debtor  agahist  his  creditor.  Whether  the  particubr 
decision  in  that  case  would  now  be  considered  as  law,  is  Immaterial  \  the  principle, 
so  far  as  a  discharge  of  the  person  of  the  debtor  is  concerned,  has  never  been  de- 
nied, and  is  in  accordance  with  this  whole  class  of  cases. 

Mr  Jusdee  Ashhurst  said,  •*  but  at  all  events,  the  discharge  firom  the  execu- 
tion, is  certainly  a  discharge  at  law.  I  know  of  only  one  case  where  a  debtor  in 
execution  who  obtains  his  liberty,  may  afterwards  be  taken  again  for  the  same  debt, 
and  that  is  where  he  has  escaped }  but  the  reason  of  that  is,  that  he  is  not  legally 
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oat  of  epttod/.    But  where  a  pritoner  obtAini  his  ditehtrge,  with  the  eonaeDt  of 
the  pwtj  who  pat  him  id  ezeeatioo,  he  eaimot  be  retikea." 

Mr  Jortiee  Boiler,  after  obier?io|^  that  the  teeority  was  good  at  the  time 
it  was  taken,  bat  that  it  afterwards  became  void,  mid,  Vthst,  howefer,  arose 
from  the  negleot  of  the  defendant  himself,  in  not  eompljing  with  the  directions  of 
the  statute  ;'*  "  and  the  debt,  having  been  once  eztingaished,  cannot  be  revived 
again.  This  is  not  a  new  question.  The  case  of  Vigors  and  Aldrieh  goes  the 
whole  length  of  this— 4br  It  shows  that  If  the  defendant  has  been  once  discharged 
oat  of  exeeation,  npon  terms  which  are  not  afterwards  complied  with,  the  plaintiff 
cannot  resort  to  the  judgment  again,  or  charge  the  defendant's  person  in  exeeotion. 
So  here,  if  the  defendant  has  neglected  to  avail  himself  of  the  advantage  of  the 
seeurity,  it  is  his  own  fault,  and  he  most  take  the  consequences." 

The  same  rule  of  law  is  also  recognised  in  Basset  r.  Salter,  S  Mod.  156 ;  Thomp- 
son V.  Bristow,  Barnes,  905 ;  and  Clark  v.  Clement  and  English,  6  T.  R.  5S5, 
where  it  is  also  decided  that  a  discharge  of  one  joint  defendant  from  execution  is 
a  diseliarge  of  tlie  other ;  and  Lord  Kenyon,  in  delivering  the  opinion  of  the 
eoott,  recognizes  the  authority  of  the  \Base  of  Foster  v.  Jackson,  Hobart,  53,  in 
which  It  was  decided  before  the  statute  of  81  Jac  c.  S4,  that  if  the  debtor  died 
in  execution,  the  jndgnient  could  not  be  revived  against  his  execators.  So  in  Tan- 
ner y.  Hague,  7  T.  R«  490,  where  the  defendant  had  been  discharged  from  execu« 
tlon  on  his  undertaking  to  pay  the  debt  at  a  future  day  $  on  non-payment  of  which 
the  plaintiff  sued  out  a  fieri  facias  against  him.  Upon  a  rule  to  show  cause  why 
the  writ  of  fieri  facias  and  proceedings  under  it  should  not  be  set  aside,  it  was  con- 
tended by  Erskine  for  the  plaintiff,  that  the  release  of  the  defendant  was  eooditioo- 
al^and  that  as  the  condition  was  not  performed,  the  plaintiff  had  a  right  to  sue  out 
another  writ  of  execution. 

The  counsel  on  the  other  si'  j  relied  on  the  cases  of  Vigors  v.  Aldrieh,  Jacques 
T.  Withy,  and  Clark  v.  Clement ;  and  contended  "  that  there  is  only  one  case  in 
which  the  plaintiff  can  re-take  a  defendant,  who  has  been  once  in  execution,  namely 
the  case  of  an  escape." 

**  The  eouit  said  that  the  eases  cited  proceeded  on  this  ground  i  that  it  was  con- 
sidered that  the  plaintiff  received  a  satisfaction  in  law  by  having  his  debtor  ooee 
in  custody  in  execution ;  and  on  the  authority  of  those  cases  they  made  the  role 
ahsolnte." 

8o  in  Walker  V.  Alder,  Styles,  117,  Trin.  84  Car.  B.  R.  (IfiH). 

With  the  plaintiff's  consent  the  defcn4atit,  who  was  in  execution,  came  to  the 
plaintiff  out  of  the  prison,  thinking  to  make  some  agreement  with  him  ;  but  no 
agreement  being  made,  the  defendant  was  taken  again  upon  the  mme  execution. 
The  defendant  brought  his  audita  querela  **  and  adjudged  by  the  court-  to  be  well 
brought,  for  the  exeeotion  was  discharged  by  the  prisoner's  going  at  large  ;  and 
therefore  he  could  not  be  again  taken  upon  it" 

So  in  Price  v.  Goodrich,  Styles,  387,  Mich.  1053,  Banc.  Sup.  « it  was  said  by 
Roll,  chief  justice,  if  there  be  a  judgment  against  three,  and  one  of  them  is  taken 
in  exeeotion,  and  be  afterwards  set  at  large  by  the  plaintiff's  consent,  if  any  of  the 
other  two  be  afterwards  taken  in  execution  upon  the  same  judgment,  he  may  have 
an  audita  querela." 

So  ^Iso  in  Sir  Will'iam  Fisb's  case— Godbolt,  972  (S  Car.  anno  1687). 

Mr  Justice  Doddridge  said,  « if  the  exeeotion  be  lawful  and  upon  lawful 
process,  and  the  party  be  delivered  put  of  execution,  then  he  shall  not  be  taken 
again  in  exeeotion.  But  if  he  be  taken  upon  an  erroneous  process,  if  he  be  deli- 
vered oot,  he  may  be  taken  again  in  execution ;  for  the  first  execution  is  erroneous, 
and  is  no  record,  being  reversed." 

So  in  the  Tear  Book,  8  Hen.  7, 9, 10,.-(Br.  Exeeotion,  pL  98,  anno  1491  >— "er- 
ror was  brooght  in  the  rendition  of  judgment  in  a  writ  of  debt,  and  In  the  proeia- 
VOL*  VII.-  *  K 
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mitioQ  of  ootUviy  therein  i  and  be  found  nuuBpernoni  but  he  did  not  keep  bis 
da/,  and  the  plaintiff  in  the  debt  prayed  a  eapiaa  for  exeeution. 

*'  Mordant.'  He  was  in  exeeotioo  bj  the  mainprise,  and  therefore  he  afaall  have 
no  other  ezeeatlon. 

'*  The  eoort  He  was  not  in  exeeotion,  tor  tlie  reeognizaooe  was  only  to  the  lun^. 
Qood  nota,**  says  the  reporter  of  tlie  Tear  Book,  "and  here  it  appears,  ooee  eze- 
euted— exeeated  for  ever,  on  foits  exeo'  e  pro  imperpetuo,  for  lie  sliall  not  liave 
exeeution  again." 

So  in  the  book  of  assizies,  (Liber  assinram)  (which  is  a  report  of  eases  at  the 
assizes  in  the  time  of  Ed.  HI.  and  therefore  preiions  to  the  year  ISTS)  foL  88,  pi. 
43,  Br.  Exeeution,  pi.  79.  *<  In  trespass ;  note,  tluit  if  a  nuin  have  judgment 
against  anoliier  for  debt  or  damages^  and  taiw  his  body  in  exeeution,  tlie  plaintiff 
shall  not  have  elegit,  nor  fieri  faeias.  Quod  nota,  for  the  taking  of  the  body,  at 
bis  suit  or  prayer,  is  full  execution.  And  see  elsewliere,  that  if  he  die,  or  esoape, 
the  plaintiff  shall  not  have  other  execution.** 

There  are  lereral  of  these  old  eases  in  which  it  is  said  that  if  the  defendant 
escape,  the  plaintiff  shall  not  have  other  exeention,'and  such  was  the  law  held  to  be 
In  those  da>«.  But  it  is  now  well  settled  that  escape  is  an  exception  to  the 
general  rule. 

So  also  in  S8  H.  6, 47,  (anno  1455)  Br.  Exeeotion,  pL  8.  *  In  debt  it  was  con- 
ceded in  argument,  that  if  a  roan  take  the  body  In  execution  by  capias  ad  satisb- 
eiendom,  and  the  party  die  in  prison,  he  shall  not  have  otiier  exeeotion ;  but  if  he 
escape  the  party  shall  have  an  action  of  account  against  the  warden,**  (L  e.  the 
warden  of  the  Fleet-prison)  per  Prisot  and  per  Davers. 

The  inference  from  this  case  is  in  accordance  with  the  previous  cases,  and  the 
law  as  it  was  then  understood,  viz.  that  no  person  shall  be  twice  in  execution  for 
the  ame  cause. 

And  in  18  H.  7, 1,  (anno  1497)— Br.  Execution,  161,  it  is  said  by  Keble,  J,  «lf 
the  i^eriff  return  eepl  corpus  upon  a  capias  ad  satis&clendum,  the  plaintiff  shnll 
not  have  other  execution.'* 

And  again  in  Shaw  v.  Cutteris,  Cro.  El.  850— M.  43,  Eliz.  B.  R.  (anno  1601) 
**  it  was  moved  whether  the  paily  in  exeeotion  dying  before  satisfaction  made, 
the  plaintiff  may  now  have  a  new  exeeotion  of  this  judgment  ?"  (againM  the  ad- 
ministrator) **  and  all  the  court  held  that  he  could  not  (  for  although  it  were  said 
that  he  bad  his  body  in  execution,  but  as  a  pledge  for  his  debt,  and,  the  par^ 
dying,  the  debt  is  never  the  whit  the  more  satisfied  ;  and  if  the  two  lie  taken  in 
execution,  and  one  of  them  dies,  the  oihfst  shall  remain  in  execution ;  for  the  debt 
is  not  satisfied  by  his  death,  as  33  H.  6, 48,  is,  and  it  was  -so  cited  to  be  adjudged 
96  Eliz.  in  the  common  bench,  betwixt  Johns  and  Wilcocks ;  yet  they  held  that  in 
regard  the  plaintiff  hath  elected  this  execution,  (which  is  the  highest  execution) 
and  the  defendant  died  therein,  the  law  will  adjudge  it  as  a ^  satisfaction,  when 
there  is  but  one  taken.  But  where  two  be  condemned,  the  taking  of  one  in  exe- 
tion,  and  his  death,  is  no  discharge  for  the  other.*' 

The  same  point  came  before  the  court  of  King's  Bench  again  In  a  more  formal 
manner,  and  was  expressly  adjudged  in  the  case  of  Williams  v.  Cutteris,  Cro.  Jac 
136, 143,  p.  4,  Jac  (anno  160(5).  It  was  a  scire  fiidas  against  an  executor  to  ^ow 
cause  why  the  plaintiff  should  not  have  execution  of  a  judgment  against  his  testa- 
tor. The  defendant  pleaded  that  his  testator  died  in  execution  upon  a  eapias  ad 
satisfiMiendom,  issued  upon  the  same  judgment.  To  this  plea  the  plaintiff  de- 
murred ;  because  that  execution  was  not  satisfaction  i  '*  and  it  was  prayed  inas- 
much as  he  did  not  plead  that  satisfaction  was  given,  therefore  execution  mfght  be 
awarded.  But  Tanfield  and  Yelverton  (the  other  judges  being  absent)  held  that 
the  bar  was  good  ;  for  when  the  body  of  the  party  is  taken  in  execution,  although 
it  be  not  in  itself  any  satisfaction,  yet,  as  to  him,  there  cannot  be  any  other  execu- 
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tioh.  But  If  two  IimI  been  eoDdeiniied,  althoagb  one  of  them  diet  in  exeention, 
that  is  not  any  diiduirgo  for  tlie  other,  beetme  the  exeeution  it  agtlniC  both  %  mmI 
itia  not  ntitiaelloD  OBtil  the  ooodemnatioD  isjatisfted.  Tet  when  exeeotioo  is 
againit  one  oolj,  the  judgment  being  agaiait  one  oolj ;  when  he  diet,  no  other 
ezeention  ean  be  againat  bit  goods  or  his  land,  than  was  in  his  life  time }  where* 
fore  thegr  held  Ihe'bar  to  be  good.  But  beeaose  it  was  a  new  ease,  and  had  not 
formerly  been  aiyodged,  they  would  be  adfised,"  and  they  toolL  time,  till  the 
next  term,  to  eonsider.  At  Hilary  term,  tlie  nme  year,  (Cro.  Jac-  14S)  the 
ease  was  moved  agaio,  "^aod  Popham,  Williams  and  Tanfield  held  that  the 
plea  is  good ;  for  when  exeeotion  is  awarded  against  one  person  only,  and  by 
a  capiaa  ad  satislaeiendttm,  his  body  is  taken  .in  cxeontion,  and  is  returned  f 
It  is  an  absolute  and  perlieet  exeeotion  against  him,  and  no  other  exeoution  ean 
'  be  had  i^nst  him,  ftiis  lands  or  goods ;  and  although  the  law  mith  that  it  is 
no  satisfoetion  in  Itseir;  yet  it  is  so  high  that  there  eannoC  be  any  other  exeeo- 
tion {  and  when  be  dies  the  exeeotion  is  determined  as  to  htm,  and  there  ean- 
not  be  any  other  exeeotion  of  his  goods  or  lands :  and  not  like  to  tlie  ease 
where  two  are  oondemned,  and  the  one  is  taken  in  exeeotion  and  dies,  jret  exeou- 
tlon  may  be  against  the  other  i  beenuse  It  Is  not  any  satisfiwtlon,  and  proeess  is 
not  determined  against  the  other «  but  where  the  one. only  is  in  exeeotion  and  diet, 
the  exeeotor  Is  diseharged,  and  there  eannot  be  any  new  exeeotion.  Telverton 
doubted  thereof,  beeaose  it  is  elear  that  his  body  is  but  a  pledge  for  his  debt,  and 
Is  not  any  satisfiMtion  in  Itself  i  wherefore  ho  said  that  it  was.  not  reasonable  that 
the  party  plaintMf  should  be  depriyed  of  all  bis  remedy  by  his  death.  But  not- 
withstanding. It  was  adjadged  for  the  defendant" 

The  same  point  was  afterwards  deeided  by  the  eourt  of  eommon  pleas  In  the  IS 
Jae.  {anno.  1614)  In  Jackson's  ease,  Moore,  857.  That  was  also  a  seire  fiMias 
against  exeoutors  to  reriipo  a  judgment  against  their  testator.  The  defendanta 
pleaded  in  bar,  that  their  testator  died  in  exeeotion  upon  the  same  jodgment ;  upon 
which  plea  Issue  was  joined  and  the  jury  found  a  special  Terdict,  which  the  court 
adjudged  for  the  defendant  Tlie  third  question  argued  was,  <*  wliether  the  death 
of  the  defiendant  In  exeeotion,  is  a  disehaige  of  the  execution"— or  as  it  is  stated  by 
Chief  Jostie^  Hobart  in  his  Reports,  p.  50,  **  whether  a  man  taken  In  execution 
for  debt  and  dying  In  execution,  the  debt  be  absolntely  discharged,  by  his  death,  as 
against  him."  **  And  all  the  justices  oi*gued  the  case,  and  they  all  agreed,  exeept 
Winch,  that  this  was  a  discharge.  And  they  cited  a  judgment  in  point  between 
Williams  and  Lambe,  p.  44^Elin.  Ro.  88,  contrary  to  Blnmfield'k  case  in  Coke's  5th 
Reports,  wfcierefore  judgment  was j;iTen  against  the  plaintiff  Note,  Pash.  43,  Elis. 
in  B.  R.  Rot  88,  in  Williams  and  Cntheridge'k  case.  It  was  adjudged  a  full  exe- 
cution by  the  death,  Seo."  The  opinion  of  Lord  Hobart  Is  given  at  foil  length  In 
his  Reports,  p.  58  to  6S;  where,  speaking  of  execotions  that  have  their  effect  in 
part,  he  nys,  (p.  59)  *<  but  if  a  capias  be  executed,  that  Is  in  law  sufficient  for 
the  whole  debt,  for  eorpos  homanum  non  reeipit  estimatlonem,  so  that  if  you  take 
it  at  all,  you  most  take  It  for  the  whole  debt"  And  again,  **  I  hold  that  a  capias 
ad  satisfaciendnm  is  against  that  party,  as  not  only  an  exeeotion,  but  a  foil  satisfiM- 
tion by  force,  i^nd  act,  and  jodgment  of  law ;  so  as  agalost  him  he  can  have  no  other, 
nor  against  bis  heir,  or  execotdk*,  for  these  make  but  one  person  in  law." 

Such  was  the  law  prerious  to  the  21st  of  James ;  notwithstanding  the  dictum  of 
Lord  Coke  in  Blomfield's  case,  that  in  an  action  in  the  common  pleas,  between 
Jones  and  Williams,  it  was  resolved  by  the  whole  coort'that  If  the  defendant  in 
debt  dies  in  execution » the  plaintiff  may  have  a  new  exeeotion  by  elegit  or  fieri  fa- 
cias. For  that  was  the  case  of  two  men  condemned  In  debt,  and  one  was  taken  and 
died  in  exeeotion,  and  yet  It  was  held  that  the  taking  of  the  other  was  lawful  ( and 
such  also  was  Blnmfidd'k  case.  Neither  of  them,  nor  any  other  of  the  cases  cited 
by  Lord  Coke,  soppoils  bis  dictum  as  a  general  proposition,  **  that  if  the  defendant 
in  debt  dies  in  exeeotion,  the  plaintiff  may  have  a  new  execution  by  elegit  or  fieri 
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fadai.  *'  And  in  Sir  Edward  Coko*i  own  eate,  (Um  great  caie  of  prerogative)  God^ 
bolt,  894,  Chief  Baron  Tanfield  aaid,  «<  if  acomraon  perton  arrest  the  body  in  cx»» 
eution,  be  shall  not  retort  to  the  lands,  eontraiy  to  Blamfield's  oate,Co.  5th  part." 
So  alio  in  Poster  and  Jackson's  case.  Hob.  60,  Lord  Chief  Jostiee  Hobart  sayi^ 
*<  it  is  a  preiiogative  of  the  king  to  have  exeeatioa  of  the  body,  laods,  and  goodly 
not  eomraonieated  to  the  sobjeet  bnt  in  ease  of  statute  merchant,  a%d  staple,  and  r»- 
eognizanee  of  that  nature,  which  is  bj  the  statute  law  |  and  therefore  the  case  pot 
In  Blamfield's,  Uiat  where  the  party  was  taken  in  exeeotion  upon  a  statnle,  «nd 
died,  and  yet  execution  was  had  against  goods  and  lands  after,  is  nothing  in  tUs 
ease ;  for  they  were  all  doe  at  the  first,  and  therefore  might  be  taken  at  onee  or 
severally." 

So  also  in  Cave  v.  Fleetwood,  Littleton's  Rep.  385,  (6  Car.  anno  16S9),  llie 
plaintiff's  eoonsel  having  cited  Blamfield's  ease  to  prove  that  if  the  defendant  die 
in  execution  the  plaintiff  may  have  elegit,  and  that  it  is  satisfaction  that  the  law 
gards,  **  Hatton,  J.  said,  that  Blamfield's  ease  is  not  law,  for  if  the  party  die  In 
eation  by  eapias,  the  plaintiff  had  his  ezeeutioo,  and  shall  not  have  any 
i^n,  and  so  was  Jackson's  ease  a4$odged  in  this  eoort,  and  the  making  of  the  atn- 
tute  of  81  James  shows  that  so  the  law. was  held." 

So  universal  was  the  rule  held  to  be,  that  the  plaintiff  should  not  take  the  body 
of  the  defendant  twice  in  execution  for  the  same  eanse,  that  it  was  even  doubled 
whether  a  member  of  parliament,  discharged  temporarily  by  writ  of  ptivilego, 
eould  be  taken  again  for  the  same  debt.  Thus  the  preamble  to  the  statute  1  Jne. 
IS,  (anno  IfiOi)  recites,  ^'forasmuoh  as  heretofore  doubt  hath  been  made»  if  any 
lierson,  being  arrested  in.  execution,  and  by  privilege  of  either  of  the  houses  of 
parliament  set  at  liberty,  whether  the  party  at  whose  suit  execution  was  pursued, 
be  for  ever  after  debarred  and  disabled  to  sue  forth  a  new  writ  of  ezeeution  in  thai 
case :  for  a«  oiding  of  all  further  doubt  and  trouble  which  in  like  cases  nwy  here- 
after ensue,  be  it  enacted,  be.  that  the  party  at  whose  suit,  See.  after  such  time  as 
the  privilege.of  that  session  of  parliament  in  which  aueh  privilege  shall  be  so  grant* 
od  shall  cease,  may  sue  forth  and  execute  a  new  writ  or  writs  of ^  execution  in  such 
manner  and  form  as  by  the  laws  of  this  realm  he  or  they  might  have  done  if  no 
auch  former  execution  had  been  taken  forth  or  served." 

So  also  the  preamble  of  the  statute  81  Jac  o.  84,  (anno  1683),  says,  <*ibrBsmQeli 
as  heretofore  it  hath  been  much  doubted  and  questioned  if  any  person  being  In 
prison,  and  charged  in  execution  by  reason  of  any  judgment  given  against  him^ 
should  happen  to  die  In  execution,  whether  the  party  at  whose  suit,  or  to  whom 
aueh  person  stood  charged  in  execution  at  the  time  of  his  death,  be  for  ever  after 
eooeluded  and  barred  to  have  execution  of  the  lands  and  goods  of  the  person  so  dy- 
ing ;  and  forasmuch  as  daily  experience  doth  manifest  that  diven  persons  of  soffi- 
eiency  of  real  and  personal  estate,  minding  to  deceive  othen  of  their  Just  debts,  for 
which  tlicy  stood  charged  in  execution,  have  obstinately  and  wilfully  chosen  rather 
to  live  and  die  in  prison  than  to  make  any  satisfaction  according  to  their  abilitiea^- 
to  prevent  which  deceit,  and  for  the  avoiding  of  such  doubts  and  questions  herea^ 
ter :  be  it  declared,  explained,  and  enacted,  be  that  the  party  at  whose  salt  any 
person  shall  stand  charged  in  execution,  be.  may,  after  the  death  of  the  person  oo 
charged  and  dying  in  execution,  lawfully  sue  forth  and  have  new  exeeution  against 
the.  lands  and  tenements,  goods  and  chattels,' of  tho  deceased  person^  as  if  he  had 
never  been  taken  or  charged  in  execution." 

'^'hus  stood  the  law  in  relation  to  exeeution  by  eapias  at  the  time  the  charter  of 
Maryland  was  granted,  on  the  8(Xh  of  June,  8  Car.  (anno  1648).  The  emigranta 
under  that  charter  brought  that  Uw  with  them,  together  with  all  such  other  rights 
of  English  subjects  as  they  could  enjoy  in  their  new  situation.  These  rights  were- 
cspcessly  guarantied  to  them  by  their  charter,  and  were  at  the  revoluUon  con- 
firmed to  their  descendants  by  the  ooostilution  and  bill  of  rights  of  the  ctata  of 
Maryland.    When  this  part  of  th^  district  of  Colombia  was  separated  from  Maiy- 
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land,  tbtt  law  and  those  righti  wens  ezprenlj  aontinnad  in  fbroe  liara  by  the  act  dC 
•ongrcM  of  the  STth  of  Febraarf  1801  $  and,  as  modified  by  the  itatiitea  of  Maiyland 
prior  to  that  date,  and  bj.aolt  of  eongreta  tince,  now  eooititute  the  law  of  this  part 
of  the  diitriet.  Maryland  eontinned  from  time  to  lime  to  adopt  tuoh  of  the  ita- 
tntaa  of  England  aa  were  applieable  to  her  tituation,  np  to  the  time  of  the  revoln- 
lion ;  and  kept  paoe  with  the  jadiotal  tribanali  of  England  in  their  modlfieatioa  and 
extension  of  the  rales  of  the  eoramon  law.  Hence  the  decisions  of  those  tribonals 
have  been  eonsidered  as  anthority  in  the  eases  to  whleh  they  are  applicable* 

The  law  of  esLeention  by  capias,  therefore,  as  it  existed  in  England  at  the  time 
of  the  roYoltttion  was  the  law  of  Maryland  on  the  87th  of  Febroaiy  1801,  unless 
altered  by  the  statntcs  of  that  state.  We  are  not  aware  of  any  soeh  alteration  as 
ean  affeet  the  present  ease. 

The  general  prinelple  remains  as  it  was  at  the  time  of  the  charter  \  to  wit,  tliat 
no  person  shall  be  twice  talcen  in  execution  on  the  same  jodgroenL 

The  ease  of  escape  is  tlie  only  exception  recognized  by  the  common  law,  and 
the  reason  of  that  exception  is  stated  by  Ashhnrst,  J.  in  1  T.  R.  S57,  to  be,  that  the 
defendant  is  not  legally  ont  of  custody ;  and  tliat  exception  was  for  a  long  time 
denied  or  doubted ;  and  even  as  late  as  the  8th  and  9th  of  William  3  (anno- 1697), 
it  wns  thought  neeesmry  to  pass  an  aot  (8  and  9  W.  3,  e.  97,  sect  7),  authorixing 
die  plaintiff  to  retalce  the  prisoner  by  a  new  capias,  or  to  soe  forth  any  otlier  kind 
of  execution  on  the  jndgment,  as  if  the  body  of  soch  prisoner  had  never  been  taken. 

A  discharge  under  the  insolvent  law  is  no  exception  to  the  rule  {  for  the  body  of 
the  debtor  once  discharged  by  an  insolvent  law,  from  execution,  cannot  be  lawfully 
taken  on  a  new  capias.  The  ease  of  privilege  of  parliameot,  which  is  provided  for 
by  the  statute  of  1  Jac  c.  13,  does  not  apply  to  this  country. 

The  ease  of  West's  executors  t.  Hyland,  3  Harris  and  Johnson,  JR)0,  as  there 
Ipeported,  seems  to  have  recognized  a  new  exception  to  the  general  rule.  The 
marginal  note  of  that  caie  is  thus :  <*  where  a  capias  ad  Mtisfaeiendom  is  re- 
turned cepi,  and  the  plaintiff  does  not  proceed  to  enforce  the  writ,  by  having  the 
defendant  committed,  defaulting  the  sheriff,  or  having  it  entered  *  not  coiled,*  it 
does  not  preclude  the  plaintiff  from  taking  out  a  new  capias  ad  Mttbfociendum.'* 
We  have  been  furnished  with  a  transeript  of  the  record  of  that  ease  from  the  court 
of  ap|»eal8 ;  and,  although  every  thing  stated  in  the  marginal  note  is  true,  yet  the 
printed  report  of  the  case  does  not  state  the  fact,  that  the  defendant  liad  escaped, 
and  that  therefore  the  court  refused  to  quash  the  second  capias  ad  satisfaciendum 
and  discharge  the  defendant.  By  the  transcript  of  the  record  it  api>ears  that  upon 
the  return  of  the  first  capias  ad  satisfaciendum  (wiiieh  was  returned  cepi),  the 
sheriff  of  Somerset  hud  not  the  defendant  in  court,  having  suffered  him  to  go  at 
large.  Thst  the  sheriff  left  the  court  two  days  before  the  close  of  the  seMion, 
and  that  on  the  day  after  the  sheriff  had  left  the  court,  the  defendant  for  the  first 
time  came  in,  but  there  was  then  no  sheriff  there,  to  whom  he  coAld  be  commit- 
ted ;  so  that  the  defendant  did  not  appear  in  court  in  custody  of  the  slieriff,  as  stated 
in  the  report.  This  was  clearly  an  escape ;  for,  in  the  case  of  Koones  v.  Maddox, 
fi  Harris  and  Gill,  106,  it  was  decided  by  the  court  of  appeals  of  Maryland,  that 
"  an  action  of  debt  will  lie  against  a  sheriff,  who,  having  arrested  a  defendant  on  a 
eapias  ad  satisfaciendum,  permitted  him  to  ^o  at  Isrgc  until  the  return  dsy  of  the 
writ,  although  the  sheriff  then  brought  the  defendant  into  court"  The  case  of 
West  and  Hyland,  therefore,  instead  of  furnishing  a  new  exception  to  the  general 
rule,  is  a  strong  confirmation  of  it,  and  shows  that  the  only  exception  at  common 
law  is  the  case  of  an  escape.  No  man  knew  the  law  and  practiee  of  Maryland 
better  than  Luther  Martin,  who  had  been  in  full  i>raetiee  .nearly  half  a  century, 
and  who  was  tlie  counsel  for  the  plaintiff  in  that  ease ;  and  his  affidavit,  whieh  was 
filed  in  the  cause  upon  the  motion  of  the  defendant's  counsel  to  set  aside  the 
second  capias  ad  satisfaciendum,  shows  that  in  his  opinion  the  return  of  cepi  upon 
the  first,  without  further  proceeiling,  operated  as  a  discharge  of  the  defendant. 
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lulen  the  pUioUff  eocild  thow  U  to  be  a  ease  of  eeeupe.    Hit  replft  therefore,  to 
the  motion  of  (he  defeodant's  eountel,  vat,  at  appeart  by  the  reeord,  that  the 
defendant  *<  before  the  latt  capiat  ad  tlltitfaeiendmn  wat  itaoed  agaiDtt  him,  and 
after  the  firtt  had  been  tervcd  upon  him,  etcapedfrmn  the  cu$Udif9f  tke  taSd 
sheriff J*^    The  fiiet  of  the  etcape  haTing  been  proved  by  the  affidavit  of  BIr  Mar- 
tin and  Mr  Pollc,  the  court  refuted  to  tet  atide  the  writ,  and  to  diaohai^  the 
defendant,  and  the  record  then  proceedt  thui :  *■  and  the  taid  Lambert  Hyiand, 
being  called,  appeart,  and  it  being  demanded  of  him  whether  lie  be  the  tame  pei^> 
ton  talcen  In  ezecation  at  the  tuit  of  the  taid  Hannah  Wett,  ezeeutrix  at  aforetaid, 
eonfettet  that  he  it,  and  that  he  hath  not  the  money  to  tatiify  to  tbeTtaid  Haonah 
Wett,  executrix  at  aforetaid,  the  debt,  damaget,  eottt  and  ehargea  aforetaidf 
whereupon,  on  the  prayer  of  the  taid  Hannah  Wett,  executrix  at  aibreaaid,  by  her 
attomeyt  aforetaid,  the  taid  Lambert  Hyland  it  by  the  court  now  here  eommitted 
to  (he  cnitody  of  the  theriff  of  Somertet  county  aforetaid,  in  exeeotioo  fur  the  debC, 
damaget,  eottt  and  eharget  aforetaid,  at  (he  tuit  of  the  taid  Hannah  Wett,  cxecn- 
trie  at  aforetaid,  there  to  remain,  until,  bo.  and  the  taid  theriff,  being  here  pre- 
tent,  taket  charge  of  the  taid  Lambert  Hyland  accordingly,"  kc.    The  eowt  of 
appealt  tat  at  Etiton,  in  Talbot  county.    The  capiat  ad  tatitfaeiendum  wat  direeted 
to  and  returned  by  the  theriff  of  Somertet  county.    Thit  reeord  it  alao  firoof  of 
the  practice  in  Maryland,  to  require  the  defendant  who  had  ,been  arretted  on  a 
capiat  ad  tatitfaeiendum  to  be  brought  before  the  court  upon  the  return  day  of  the 
writ,  and  committed  in  execution  at  a  juttification  tX  the  theriff  for  holding'  the 
defendant  in  custody  after  that  day. 

That  (he  general  rule,  at  modified  by  the  ttatutet  of  Itt  tnd  Sltt  Jae.  and  8  and 
9  VV.*S,  with  the  tingle  exception  of  etcape,  remaint  at  it  wat  at  common  law, 
appeart  in  Tldd*t  Pmctice  (Troubat't  edition,  Philadelphia,  18SS),  196,  108S, 
1068,  and  in  Saund.  Williarot*i  ed.  35. 

That  it  iirerailt  alto  in  other  ttatet  than  Maryland,  appeart  in  the  eate  of  Tatca 
T.  Van  Uenttelter  and  .Schemmerhorn,  5  Jobnton,  S64,  where  the  court  taid, 
« (hough  we  may  lay  in  the  langntge  of  Juttice  Grote  (8  Eatt,  844),  that  the 
attempt  on  the  part  of  the  defendant  to  get  ditcliarged  of  the  debt  it  teanidalooa,^ 
the  rule  of  Uno  U  tetlled.**  And  in  Freeman  v.  Rutton,  4  Dallat,  917,  where  the 
court  obterved,  **  (he  eate  appeart  to  clear  to  ut,  that  we  do  not  with  another 
moment  for  conBideration.  I'he  law  it  tettled  in  England,  (hat  a  capiat  ad  tatiifii- 
eieodoro  operates  at  a  st(isfaction  of  the  debt ;  at  an  extinguithment  of  the  A'en  of 
the  judgment  We  have  no  other  rule  pretcribed  to  ut  in  Penntylvania  {  nor  can 
we  perceive  that  there  would  be  any  policy  or  justice  in  departing  from  it" 

Such,  therefore,  being  the  general  principle  to  long  and  to  well  ettablithed,  it 
is  incumbent  upon  (he  United  States  to  show  either  that  they  are  not  bound  by  the 
general  role,  or  that  they  are  within  tome  exception  to  it. 

In  the  firtt  place,  it  it  tttd  that  the  rule  only  appliet  to  cItII  catet ;  and  that  thit 
li  a  criminal  eate,  and  therefore  not  within  the  rule. 

The  antwer  to  (hit  objection  it,  that  the  United  Statet  are  only  authorixed  to 
ittue  a  capiat  ad  tatitfaeiendum  for  m  fine  bif  the  lam  of  Maryland^  which  they 
haTC  adopted  for  thit  part  of  the  dittrict,  and  which,  in  giving  the  writ,  exprettly 
recfuirct  tliat  **  tnch  proceeding  thoold.  be  had  thereon,  at  in  catet  where  timilar 
writt  are  ittued  on  judgmentt  obtained  In  perianal  taita."  The  United  Statet 
mutt  take  it  at  it  it  given ;  and  when  they  do  take  it,  they  mutt  proceed  cmfrler, 
and  not  crimmaHter.  The  nature  of  the  proceeding  it  changed ;  and  the  ttate  of 
Maryland,  by  giving  thit  civil  remedy,  hat  in  effect  agreed  that  she  will  to  fiv 
waive  any  prerogative  attached  to  her  criminal  Joritdietion.  The  United  Statet 
by  adopting  the  tame  remedy,  mutt  do  the  tame.  Thit  poipt,  we  think,  it  de- 
cided by  the  tupreme  court  of  the  United  Statet,  in  Ex  parte  Watkina  at  the  latt 
term,  when  they  admit  that  the  United  Statet  were  bound  by  the  Maiyland  prae- 
tiee  in  regard  to  execution  by  capiat  ad  tatitfaeiendum  in  civil  eaaea. 
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But  if  the  United  States  are  bound  by  the  general  mle,  it  it  Mid  that  the  gene- 
ral rule  it  confined  to  the  case  of  a  discharge  with  the  eonient  of  the  plaintiflT.  This 
position  is  not  supported  by  the  authorities  oitcd.  Blamfield's  ease  (5  Co.  M,  b.) 
is  the  strongest  \  but  the  aathority  of  that  ease  is  denied  in  sereral  subsequent 
eases  ;  and  in  some  the  dieta,  which  ap|>ear  to  give  some  countenance  to  the  posi- 
tion assumed  on  the  part  of  the  United  States,  are  expressly  overruled ;  as  has 
been  before  noticed. 

There  is  no  pretence  that  the  defendant  escaped.  On  the  contrary  he  was  dis- 
charged by  the  supreme  court  of  the  United  States  upon  habeas  corpus,  because 
the  marshal  had  not,  according  to  the  exigency  of  the  writ,  and  the  practice  of 
Maiyland  in  like  cases,  any  authority  to  detain  him  beyond  the  return  term  of  the 
writ,  unless  under  a  commitment  by  the  eouit  at  tlie  prayer  of  the  plaintiff,  and  in 
that  ease  the  United  States  did  not  pray  him  into  commitment.  The  United  States 
might  have  had  the  full  benefit  of  their  judgment  and  execution,  but  did  not  avail 
themselves  of  it 

To  this,  however,  it  is  objected,  that  it  was  either  the  neglect  of  the  marshal,  in 
not  bringing  in  the  defendant,  or  of  the  attorney  of  the  United  States  in  not  calling 
on  the  marshal  to  bring  him  in ;  and  that  the  United  States  are  not  bound  by  the 
neglect  of  their  oflicers. 

'l*his  objection,  we  think,  ia  also  answered  by  the  judgment  of  the  supreme  eourt 
in  the  case  Ex  parte  Watkins  at  the  last  term.  For  the  objection  was  as  valid  then 
aa  it  is  now — and  if  the  United  States  were  not  bound  by  the  neglect  of  the  marshal 
to  bring  in  the  defendant  at  the  return  of  the  first  capias  ad  satisfaciendum ;  and  of 
the  attorney  of  the  United  States  to  pray  him  in  commitment ;  then  the  case  would 
have  stood  before  the  supreme  court  as  a  case  in  which  the  marshal  had  brought  in 
the  defendant  at  the  return  of  the  writ,  and  as -if  the'attoney  of  the  United  States 
had  prayed  him  in  commitment ;  and  then  that  court  could  not  have  discharged 
him  on  the  ground  they  did ;  for  the  only  ground  upon  which  he  wns  discharged 
by  that  court  was,  that  the  United  Statea  had  neglected  to  have  the  defendant 
brought  into  court  at  the  return  day  of  the  writ  and  prayed  in  commitment.  The 
same  answer  may  be  made  to  the  supposition  that  the  omission  to  have  the  defend- 
ant committed  was  caused  by  the  mistake  of  the  officer  of  the  United  States  as  to 
the  law  or  the  practice  of  the  court.  I'he  objection  was  as  valid  in  the  case  before 
the  supreme  court  as  it  is  here.  But  if  it  were  not  so,  tlie  United  States  having,  by 
taking  the  writ  of  capias  ad  satisfaciendum,  under  the  law  of  Maryland,  placed 
themselves,  so  far  as  the  proceedings  are  to  l>e  earrieil  on  under  that  writ,  upon  the 
ground  of  an  individual  in  a  personal  suit,  they  are  equally  liable  to  lose  the  bene« 
fit  of  the  writ  by  the  neglect  of  their  officers  to  pursue  k  to  its  full  effect 

It  may  be  proper  to  notice  some  expressions  in  some  of  the  cases  cited  on  the 
part  of  the  United  States,  which,  from  their  generality,  may  l>e  supposed  to  favour 
the  construction  given  to  the  general  rule  by  die  counsel  for  the  United  States. 

It  may  be  observed  of  the  cases  in  which  it  is  said  that  the  taking  of  the  body  ia 
good  execution,  but  is  not  satisfaction,  that  they  are  cases  where  there  was  judg- 
ment against  two  or  more  defendants,  and  one  of  them  taken  in  execution.  In 
those  caaea  the  taking  of  one  .was  not  satisfaction  as  to  the  others.  Sueh  was  the 
ease  S9  H.  8,  Br.  Execution,  pi.  158,  and  Blumficld's  case,  5  Co.  06  (b.),  and  the 
anoajraoas  case  in  Moore,  20,  ca.  9fi,  and  Cowley  v.  Lydeot  and  Bulstrode,  07, 
Mod  Whitaeres  t.  Hawkins,  Cro.  Car.  75,  and  Rosser  v.  Welch  and  Kennis,  God- 
bolt,  908  ;  Shaw  ▼.  C«itteris,Cro.  EL  850 ;  Williams  T.  Cutteris,  Cro.  Jae.  136, 14S ; 
Price  ▼.  Goodrick,  Styles,  387,  and  Clark  ▼.  Clement,  6  T.  R.  5S5. 

The  laAguage  of  Mr  Justice  Baldwin,  in  delivering  tlie  opinion  of  the  supreme 
aoort  of  the  United  States  in  the  case  Tayloe  v.  Thompson,  5  Peters,  370,  has  been 
cited. to  show  that  in  every  case  of  the  discharge  of  a  defendant  from  executioo  upon 
k  capias  ad  satisliwiendum,  without  actual  payment  of  the  debt,  or  the  consent  of 
the  plaintiff,  he  may  have  a  new  capias  ad  satisfaciendum  and  arrest  the  defendant 
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•gtln  npoo  the  «ine  jadgmcBt,    The  only  point  deoided  in  thit  mm,  in  nblioii  to 
the  qoeition  in  thii,  was,  that  the  arreat  and  eaoape  of  Glo?«r  npon  a  eaplaa  nd  m- 
titfiMiendam  did  not  deatroy  the  lien  of  the  jodpnent  npon  Gloter'a  lands  $  and 
that  was  the  whole  extent  to  whieh  It  was  neeessarjr,  in  that  eaae^  to  lay  down  the 
law  as  to  the  effeot  of  a  eommitment  of  the  bodj  in  exeentioo.    The  langnafe  of 
the  opinion,  howerer,  is — **  the  greatest  efieet  whieh  the  law  gives  to  a  eommil- 
ment  on  a  eapias  ad  satitfiMiendom,  is  a  suspension  of  the  other  remedies  on  the  judg- 
ment during  its  eootinnanee:  whenever  it  terminates  without  the  eonsent  of  the  er»* 
ditOTt  the  plaintiff  is  restored  to  them  all  as  fully  as  if  he  had  never  made  use  of  any." 
Whether  the  negligenee  of  the  ereditor  in  not  pursuing  his  remedy,  whereby 
he  lost  the  benefit  of  tlie  arrest,  would  be  eonsidered  as  evidenoe  of  his  eonsent 
to  the  termination  of  the  eommitment,  might  be  doubtful,  but  it  eanoot  be  admitted 
that  the  eourt  would  have  deotded  that  if  the  plaintiff  has  onee  had  the  body  of  hit 
debtor  in  ezeention,  and  by  his  own  negligenee  loses  the  full  iMnefit  thereof,  without 
any  fruit  on  the  part  of  the  defendant,  he  may  have  a  new  eapias  ad  satislaeiendam, 
and  again  take  the  body  in  eseeution  on  the  same  judgment    Lord  ehief  juatiee 
Hobait,  in  Fostm  v.  Jaekson,(Hob.  57)  mys  «  neither  can  the  body  be  taken  (or  a 
time,  or  for  pait,  as  a  fieri  faeias,  but  it  must  be  totally  and  finally  during  his 
lile.'*    And  In  page  59  he  says  that  if  a  eapias  be  eieanted  {  that  is  in  law  soffi- 
eient  for  the  whole  debt  {  for  the  value  of  the  human  body  cannot  be  estimated. 
It  is  but  just  and  fiur  in  eonstrutng  the  language  of  a  judicial  opinion,  to  consider 
It  in  referenee  to  the  point  of  the  ease,  and  to  consider  the  court  as  not  intending 
to  extend  the  doetrine  advanced,  beyond  the  limit  neeessary  to  support  the  deci- 
sion.   Ail  beyond  that  must  be  considered  as  a  dictum,  and  of  no  greater  weight 
than  that  of  the  authorities  by  whieh  it  is  supported. 

The  case  of  Codwise  and  Gelstoo,  (10  Johnson,  517)  has  alao  been  mentioned  $ 
but  in  that  ease  the  debtor  was  never  charged  in  execution,  and  boeause  he  had 
not  been  so  charged.  Chancellor  Kent  decided  that  the  surrender  of  him,  by  his 
bail,  to  the  sheriff,  i^er  judgment,  and  his  release  from  the  custody  of  the  dieriff, 
by  t.ie  order  of  the  plaintiff,  without  taking  him  in  execution,  did  not  dischatge 
the  lien  of  the  judgment  upon  the  lands  of  the  defendant. 

These  dicta  are  wholly  insufficient  to  unsettle  the  long  ettahlished  principle 
of  the  common  law  that  a  man  shall  not  be  twice  taken  in  execution  for  the  same 
cause. 

Being  of  opinion  tliat  the  United  State*,  wlien  proceeding  under  the  adopted 
law  of  Maiyland,  are  bound  by  tliat  principle ;  and  that,  in  the  present  case,  they 
do  not  come  within  any  known  and  ettahlished  exeeption  to  that  rule ;  it  being  also 
apparent  that  the  defendant  has  lieen  twice  taken  in  execution  upon  the  same  judg- 
ments, and  is  now  held  in  custody  under  the  second  execution,  without  any  lault 
on  his  part  that  can  deprive  him  of  the  benefit  of  the  rule,  we  deem  it  our  duty  to 
order  him  to  be  disoliarged. 

This  opinion  renders  it  unnecessaiy  to  express  any  upon  the  other  two  points 
made  in  tlie  argument. 

The  motion  of  the  attorney  of  the  United  States  to  commit  the  defendant  npon 
these  writs,  is  oveiruled  \  and  the  writs  are  ordered  to  be  quaslied,  and  the  defend- 
ant to  be  disoliarged  from  the  custody  of  the  marshal. 
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ACTION. 

1.  A  siut  on  a  reoognizance  of  bail  is  an  original  proceeding.     A  fcire 

facias  upon  a  judgment,  is  to  some  purposes  only  a  continiiation  of 
the  former  suit  But  an  action  of  debt  on  a  judgment  is  an  ofi- 
ginal  suit    DmU  v.  Packard.    276. 

2.  An  action  of  debt  on  a  recognizance  of  bail  may  be  brought  in  a 

different  court  from  that  in  which  the  original  proceedings  wcK 
commenced.    Ibid» 

3.  Action  of  covenant  brought  by  the  plaintiff  in  error  to  recorer  the 

smount  of  certain  rents  alleged  to  have  been  due  and  in  arrear 
from  the  defendant  since  the  death  of  his  intestate  under  an  inden- 
ture, by  which  a  certain  annual  rent  was  reserved  out  of  the  pro- 
perty conveyed  by  the  indenture,  and  wluch  the  g^rantee  cove- 
nanted to  pay  {  a  clause  of  re-entry  for  non-payment  of  the  rent 
being  contuned  in  the  deed.  By  the  court:  it  is  firmly  establish- 
ed, that  on  a  covenant  to  pay  rent,  reserved  by  the  deed  granting 
real  estate  subject  to  the  rent,  the  personal  representatives  of  the 
covenantor  are  liable  for  the  non-payment  of  the  rent,  after  an  as- 
signment, although  there  may  also  be  a  good  remedy  against  the 
assignee.  The  laws  of  Virginia  have  not,  in  this  respect,  narrowed 
down  the  responsibility  existing  by  the  common  law  in  England. 
SooUy.  LunVs  Mminitiratar,    596. 

4.  The  assignee  of  a  fee  fiurn  rent,  being  an  estate  of  inheritance,  is, 

upon  the  principles  of  the  common  law,  entitled  to  sue  theref(vr  in 
his  own  name.  It  is  an  exception  from  the  genera]  rule,  that  choscs 
in  action  cannot  be  transferred,  and  stands  upon  the  ground  of 
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being,  not  a  mere  penonal  debt,  but  a  perdtinble  inheritance. 
Ibid. 
5.  Action  on  a  bond  executed  by  William  Canon,  as  paymaster,  and 
signed  by  A.  L.  Duncan  and  John  Carson  as  his  suretiei^  condi- 
tioned that  William  Carson,  paymaster  (pr  the  United  States, 
diould  perform  the  duties  of  that  office  within  the  district  of  Or- 
leans.    The  breach  alleged  was  that  W.  C  had  received  large 
sums  of  money  in  hb  official  capacity,  in  his  life  time,  which  he  had 
.  refused  to  pay  into  the  treasury  of  the  United  States.    The  bond 
was  drawn  in  the  names  of  Abner  L.  Duncan,  John  Carson  and 
Thomas  Duncan  as  sureties  for  William  Carson,  but  was  not  exe- 
cuted by  Thomas  Duncan.    There  were  no  witnesses  to  the  bond, 
but  it  was  acknowledged  by  all  the  psrties  to  it  before  a  notaiy 
public.    The-defendants,  the  heirs  and  representatives  of  A.  L. 
Duncan,  in  answer  to  a  petition  to  compel  the  payment  of  the 
bond,  say  that  it  was  stipulated  and  understood,  when  the  bond  was 
executed,  that  one  Thomas  Duncan  should  sign  it,  which  was 
never  done,  and  the  bond  was  never  completed;  and  therefore 
A.  L.  Duncan  was  never  bound  by  it:  they  also  say,  that,  as  the 
representatives  of  A.  L.  Duncan,  they  are  not  liable  for  the  alleged 
defalcation  of  William  Carson,  because  he  acted  as  paymaster  out 
of  the  limits  of  the  dbtrict  of  Louisiana;  and  the  deficiendes,  if 
any,  occurred  without  the  limits  of  the  sud  district.     Before  the 
juiy  were  sworn  the  defendants  offered  a  statement  to  the  court 
for  the  purpose  of  obtaining  a  special  verdict  on^e  facts,  accord- 
ing to  the  provisions  of  the  act  of  the  legislature  of  Louisiana  of 
1818.    The  court  would  not  suffer  the  same  to  be  given  to  the 
jury  for  a  special  finding,  because  it  "  was  contrary  to  the  prac- 
tice of  the  court  to  compel  a  jury  to  find  a  special  verdict."    The 
judge  charged  the  jury  that  the  bond  sued  upon  was  not  to  be 
goremed  by  the  laws  of  Louisiana  in  force  when  the  bond  was 
signed  at  New  Orieans,  but  that  this  and  all  similar  bonds  must  t>e 
considered  as  having  been  executed  at  the  seat  of  the  goremment 
of  the  United  States,  and  to  be  governed  by  the  principles  of  the 
common  law;  that  although  the  copy  of  the  bond  sued  on,  which 
was  certified  from  the  treasuxy  department,  exhibited  a  scrawl  in- 
stead of  a  seal,  yet  they  had  a  right  to  presume  that  the  original 
bond  had  been  executed  according  to  law;  and  that  in  the  absence 
of  all  proof  as  to  the  limits  of  the  district  of  New  Orleans,  the  juiy 
was  bound  to  presume  that  the  defalcation  occurred  within  the 
district;  and  if  the  paymaster  acted  beyond  the  limits  of  the  dis- 
trict, it  was  incumbent  on  the  defendants  to  prove  the  fact:  held, 
that  there  was  no  error  in  these  decisions  of  the  district  court  of 
Louisiana.    This  is  an  official  bond,  and  was  g^ven  in  pursuance 
of  a  law  of  the  United  States.    By  this  kw,  the  conditions  of  the 
bond  were  fixed;  and  also  the  manser  in  which  its  obligations 
should  be  enforced.    It  was  delivcted  to  the  trensury  department 
at  Washington;  and  (o  the  trca^iUfy,  did  the  {.aymaster  and  hi^ 
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•uxeties  became  bound  to  pay  any  moneys  in  bis  hands.  These 
powers  exercised  by  the  federal  g^emment  cannot  be  questioned. 
It  has  the  power  of  prescribin|^  under  its  own  laws»  what  kind  of 
security  shall  be  given  by  its  agents  for  a  fiuthful  discharge  of  their 
public  duties.  And  in  such  cases  the  local  law  cannot  affect  the 
contract,  as  it  is  made  with  the  government;  and,  in  contempla^ 
tion  of  law,  at  the  place  where  its  principal  powers  are  exercised. 
Duncan's  Ban  v.  Tftt  United  States,    435. 

ADMIRALTY. 

1.  A  libel  was  filed  in  the  district  court  of  the  United  States  for  the 
eastern  district  of  Louiriana,  agunst  the  steamboat  Planter,  by  H. 
and  v.,  citizens  of  New  Orleans,  for  the  recovery  of  a  sum  of  mo- 
ney alleged  to  be  due  to  them,  as  shipwrights,  for  work  done  and 
materials  found  in  tlie  repairs  of  the  Planter.  The  libel  asserts 
that,  by  the  admiralty  law  and  the  laws  of  the  state  of  Louinana, 
they  have  a  lien  and  privilege  upon  the  boat,  her  tackle,  be.  for 
the  payment  of  the  sums  due  for  the  repairs  and  materials,  and 
prays  admiralty  process  against  the  boat,  &c.  The  answer  of  the 
owners  of  the  Planter  avers  that  they  are  citizens  of  Louinana, 
residing  in  New  Orleanst  that  the  libellants  are  also  citizens,  and 
that  the  court  have  no  jurisdiction  of  the  cause.  Held,  that  this 
was  a  case  of  admiralty  jurisdiction.  Peyroux  et  al.  v.  Howard  et 
al    324. 

3.  By  the  civil  code  of  Louisiana,  workmen  employed  in  the  construc- 
tion or  repairs  of  ships  or  boats  enjoy  the  privilege  of  a  lien  on  such 
ships  or  boats,  without  being  bound  to  reduce  their  contracts  to 
writing,  whatever  may  be  their  amount;  but  this  privilege  ceases 
if  they  have  allowed  the  ship  or  boat  to  depart  without  exercising 
their  rights.  The  state  law,  therefore,  gives  a  lien  in  this  case. 
Jbid. 

3.  In  the  case  of  the  General  Smith,  4  Wheat.  438,  S.  C.  4  Peters's 

Condensed  Reports,  it  is  decided  that  the  jurisdiction  of  the  admi- 
ralty in  cases  where  the  repairs  are  upon  a  domestic  vessel,  depends 
upon  tlie  local  law  of  the  state.  Where  the  repairs  have  been 
made  or  necessaries  furnished  to  a  foreign  ship,  or  to  a  ship  in  the 
ports  of  a  state  to  which  she  does  not  belong,  the  general  mari- 
time law  gives  a  lien  on  ships  as  security;  and  the  party  may  main- 
tain a  suit  in  the  admiralty  to  enforce  his  right.  But,  as  to  repairs 
or  necessaries  in  the  port  or  state  to  which  the  ships  belong,  the 
case  is  governed  altogether  by  the  local  law  of  the  state;  as  no 
lien  is  implied  unless  it  is  recognized  by  that  law.  But  if  the  local 
law  gives  the  lien,  it  may  be  enforced  in  the  admiralty.    Ibid. 

4.  The  services  in  this  case  were  performed  in  tlie  port  of  New  Orieans^ 

and  whether  this  was  within  the  jurisdiction  of  the  admiralty  or 
not,  depends  on  the  fact  whether  the  tide  in  the  Mississipp'  ebbs 
and  flows  as  higli  up  the  river  as  the  port  of  New  Orleans.  The 
court  considered  themselves  authorized  judicially  to  notice  the 
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ntnation  of  New  Orleans^  for  the  purpose  of  deterauntng  whether 
the  tide  ebbi  tod  flowi  as  high  up  the  rhrer  as  that  pboei  and 
being  aattified  that  althoagfa  the  current  of  the  ITiniaappi  at  New 
Orleans  may  be  so  strong  as  not  to  be  turned  backwards  by  the 
tide,  yet  the  effect  of  the  tide  upon  the  current  is  so  great  as  to 
occasion  a  regular  rise  and  fidl  of  the  water;  New  Qrieans  may  be 
properly  said  to  be  within  the  ebb  and  flow  of  the  tide,  and  the 
jurisdiction  of  the  admiralty  prevails  there.    Ibid, 

5.  In  order  to  the  decision  whether  the  admiralty  jurisdiction  attaches 

to  such  senrices  as  those  performed  by  the  libellants,  the  material 
consideration  is,  whether  the  service  was  essentially  a  maritime 
service,  and  to  be  performed  substantially  on  the  sea  or  tide  water. 
It  is  no  objection  to  the  jurisdiction  of  the  admiralty  in  the  case, 
that  the  steamboat  Planter  was  to  be  employed  in  •  navigating  wa- 
ters beyond  the  ebb  and  flow  of  the  tide.  In  the  case  of  the 
steamboat  Jefferson,  it  was  said  by  this  court  that  there  u  no  doubt 
the  jurisdiction  exists,'  although  the  commencement  or  termination 
of  the  voyage  may  happen  to  be  at  some  place  beyond  the  reach 
of  the  tide.    Ilnd, 

6.  Some  of  the  older  authorities  seem  to  give  countenance  to  the  doc- 

trine that  an  express  contract  operates  as  a  waiver  of  the  lien: 
but  it  u  setUed  at  the  present  day,  that  an  express  contract  for  a 
stipulated  sum  is  not  of  itself  a  waiver  of  a  lien  ;  but  that,  to  pro- 
duce that  eflPect,  the  contract  must  contain  some  stipulations  in- 
consistent with  the  continuance  of  such  lien,  or  from  which  a 
waiver  may  fiurly  be  inferred.  Ihid, 
7*  Jurisdiction*. 

ALIENS. 

An  alien  docs  not  lose  his  right  lo  sue  in  the  courtr  of  the  United  States 
by  a  residence  in  a  state  of  the  union.  BreuOotm  ei  ai,  v.  Nkokt 
etal.    413. 

APPEAL. 

1 .  R.  being  indebted  to  the  Farmers  Bank  of  Alexandria,  on  certain  pro- 
missory notes  exceeding  in  amount  one  thousand  dollars,  conveyed 
to  H.  a  lot  of  ground  in  Alexandria,  exceeding  one  thousand  dol- 
lars in  value,  devised  to  her  by  her  husband,  to  secure  the  payment 
of  the  said  notes  by  sale  of  the  lot  R.  claimed  an  estate  in  fee  in 
the  property  conveyed  to  the  trustee.  The  sum  due  to  the  bank 
was  reduced  by  payments  to  less  than  one  thousand  dolUrs,  and 
K.  being  deceased,  a  bill  was  filed  by  the  bank  to  compel  the 
trustee  to  sell  the  property  conveyed  to  him  by  R.  for  the  payment 
of  the  balance  of  the  debt.  The  circuit  court  decreed  that  R. 
held  no  other  interest  in  the  property  than  a  life  estate,  and  (Us- 
missed  ihe  bill.  The  complainants  appealed.  On  a  motion  to 
dismiss  ibc  appeal  for  n'tint  if  jurisdiction,  the  debt  remaining  due 
to  the  buulL  •;  >^]r  less  than  one  thousand  dollars,  the  amount  re- 
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qaired  to  ghre  juriidiction  in  appeals  and  writs  of  error  from  the 
circuit  court  of  the  district  of  Cohimbiaf  it  was  held  that  the  real 
matter  in  eontrorersjr  was  the  debt  claimed  in  the  bill;  and  though 
the  title  of  the  lot  might  be  inquired  into  incidentally,  it  does  not 
constitute  the  object  of  the  suit  The  appeal  was  dismissed. 
Famun  Bank  ofjSlexandria  ▼.  Booffd  aL  168. 
S.  No  endence  can  be  looked 'into  in  this  tourt.  which  exercises  an 
appellate  jurisdiction,  that  was  not  before  the  drcuit  court;  and 
the  CTidence  certified  with  the  record  roust  be  considered  here  as 
the  only  evidence  before  the  court  below.  If,  in  certifying  a  re- 
coR^  a  part  of  the  evidence  in  the  case  had  been  omitted,  it  might 
be  certified  in  obedience  to  a  certiorarif  but,  in  such  a  case,  it 
must  appear  from  the  record  that  the  eridence  was  used  or  offered 
to  the  circuit  court    Hohui  etalV'  Trout  et  al.    171. 

3.  A  decree  was  pronounced  by  the  district  court  of  the  United  States 

for  the  district  of  Alexandria,  in  December  1839,  from  which  the 
defendants  appealed,  but  did  not  bring  up  the  record.  At  January 
term  1832,  the  appellees,  in  pursuance  of  the  rule  of  court,  brought 
up  the  record  and  filed  itt  and  on  motion  of  their  counsel,  the 
appeal  was  dismissed.  On  the  9th  of  March  1832,  a  citation  was 
signed  by  the  chief  justice  of  the  court  for  the  district  of  Colum- 
bia, citing  the  plaintifFs  in  the  original  action  to  appear  before  the 
supreme  court,  then  in  temont  and  show  cause  why  the  decree  of 
the  circuit  court  should  not  be  corrected.  A  copy  of  the  record 
was  returned  with  the  citation,  *<  executed,"  and  filed  with  the 
clerk.  By  the  court  The  record  is  brought  up  irregularly,  and 
the  cause  must  be  dismissed.     YeaUm  eial  r.  Lenox  et  al,    220 

4.  The  act  of  March  1803,  which  gives  the  sppeal  from  decrees  in 

chancery,  subjects  it  to  the  rules  and  regulations  which  govern 
writs  of  error.  Under  this  act  it  has  been  always  held  that  an 
appeal  may  be  prayed  in  court  when  the  decree  is  pronounced. 
But  if  the  appeal  be  prayed  after  the  court  has  risen,  the  paity 
must  proceed  in  the  same  manner  as  had  been  previously  directed 
in  writs  of  error.    IbitL 

5.  The  judicial  act  directs  that  a  writ  of  error  roust  be  allowed  by  a 

judge,  and  that  a  citation  shall  be  returned  with  the  lecoidi  the 
adverse  party  to  have^at  least  twenty  days  notice.  This  notice, 
the  court  understands,  is  twenty  days  before  the  return  day  of  the 
writ    Ibid* 

6.  Matter  assigned  in  the  appellate  court  as  error  in  &ct,  never  appears 

upon  the  record  of  the  inferior  court;  if  it  did,  it  would  be  error  in 
law.  The  whole  doctrine  of  allowing  in  the  appellate  court  the 
assignment  of  error  in  fact,  grows  out  of  the  circumstance  that 
such  matter  does  not  appear  on  the  record  of  the  inferior  court 
Dapis  Y.  Packard  et  aL    !l76. 

7.  Appeal  disnussed  because  all  the  parties  to  the  decree  in  the  circuit 

court  had  not  joined  in  the  app^  to  this  court    Owinge  v.  JSpi- 
399. 
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8.  The  claimanti  of  dghty-four  boxes  of  sugar,  seized  in  the  port  of 

New  Orleans,  for  an  alleged  breach  of  the  revenue  laws^  and  con- 
demned as  forfeited  to  the  United  States  for  hanng  been  entered 
as  brown  instead  of  white  sugar,  claimed  an  appeal  from  the  dis- 
trict court  of  the  United  States  to  the  supreme  court.  The  sagai% 
while  under  seizure,  were  appraised  at  two  thousand  six  hundred 
and  two  dollars  and  fifty-one  cents,  and  after  condemnation  they 
were  sold  for  two  thousand  three  hundred  and  thirty-dght  dollars 
and  forty-eight  cents;  leaving,  after  deducting  the  expenses  and 
costs  of  sale,  the  sum  of  two  thousand  one  hundred  and  fifty  dol- 
lars and  six  cents.  The  duties  on  the  sugars,  considering  them  as 
white  or  brown,  being  deducted  from  the  amount,  reduced  the  net 
proceeds  below  two  thousand  dollars,  the  amount  upon  which  an 
appeal  could  be  taken.  Held,  that  the  value  in  controversy  was 
the  value  of  the  property  at  the  time  of  the  seizure,  exdunve  of 
the  duties,  and  that  the  claimant  had  a  right  to  appeal  to  this 
court     The  United  Siatet  v.  Eighty-four  Boxes  ofSkj^.    453. 

9.  A  mandamus  was  issued  by  the  superior  court  of  appeals  of  the 

eastern  middle  district  of  Florida,  directed  to  the  register  and  re- 
ceiver of  the  western  land  district  of  Florida,  commanding  them 
to  permit  the  entry  and  purchase  of  certain  lands.  From  this  pro- 
ceeding, the  register  and  receiver  appealed  to  this  court.  The 
appeal  was  dismissed;  the  proceeding  at  mandamus  being  at  com- 
mon law,  and  therefore  the  removal  to  this  court  should  have 
been  by  writ  of  error.     Ward  etoLy.  Gregory,    633. 

ARKANSAS  TERRITORY. 

Construction  of  statutes  of  the  United  States. 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 

1.  It  is  not  necessaiy  to  the  validity  of  a  deed  of  assignment  fbr  the 

benefit  of  creditors,  that  creditors  should  be  consulted;  though  the 
propriety  of  pursuing  such  a  course  will  generally  suggest  it,  when 
they  can  be  conveniently  assembled,  ^ut  be  this  as  it  may,  it 
cannot  be  necessary  that  the  fact  should  appear  on  the  face  of  the 
deed.    Brashearv.  Wal.    608. 

2.  That  a  general  assignment  of  all  a  man's  property  is  per  se  fraudu- 

lent, has  never  been  alleged  in  this  countiy.  The  right  to  make 
it  results  from  the  absolute  owiiprship  which  every  man  daims 
over  that  which  is  his  own.    Ibid 

3.  An  asrignment  was  made  by  Francis  West,  to  certain  trustees  of  all 

his  property  giving  a  preference  to  particular  creditors;  who  were 
to  be  paid  tiieir  claims  in  full,  before  any  portion  of  the  property 
assigned  was  to  be  dirided  among  his  other  creditors.  By  the 
court:  the  preference  given  in  this  deed  to  favoured  creditora, 
though  liable  to  abuse,  and  perhaps  to  serious  objections,  is  the 
exereise  of  a  power  resulting  from,  the  ownership  of  property 
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which  the  hw  has  not  yet  restndned.  It  cannot  be  treated  aa  a 
fiaud.  Ibid. 
4^  The  aaaignment  excluded  from  (he  benefit  of  its  proyisionsy  aU  credi* 
tors  who  diould  not  withm  ninety  days,  execute  a  release  of  all 
claims  and  demands  on  the  assignor  of  any  nature  or  kind  whatso- 
ever. By  the  court  This  stipulation  cannot  operate  to  the  ex- 
emption of  any  portion  of  a  debtor's  proberty,  from  tht  payment 
of  Ills  debts.  If  a  surplus  should  remain  after  their  extinguishment 
that  would  be  rightfully  his.  Should  the  fund  not  be  adequate*  no 
psrt  of  it  is  relinquished.  The  creditor  releases  his  claim  onl/  to 
the  future  labours  of  his  debtor.  If  this  release  were  voluntaiy,  It 
would  be  unexceptionable.  But  it  is  induced  by  the  necessity 
arising  from  the  certjunty  of  being  postponed  to  all  those  creditors 
who  shall  accept  the  terms,  by  giyiAg  the  release.  It  is  not  there- 
fore Toluntary.  Humanity  and  policy  both  plead  so  strongly  in 
favour  of  leaving  the  product  of  his  future  labours  to  the  debtor, 
who  has  surrendered  all  his  property,  that  in  every  commercial 
countiy  known  to  the  court,  except  our  own,  tlie  principle  is 
established  by  law .  This  certainly  furnishes  a  very  imposing  argu- 
ment against  its  being  denied.  The  objection  is  certainly  power- 
fult  that  it  tends  to  delay  creditors.  If  there  be  a  surplus,  the 
surplus  is  placed  in  some  degree  out  of  the  reach  of  those  who  do 
not  sign  the  release,  and  thereby  entitle  themselves  under  the 
deed.  But  the  property  is  not  entirely  locked  up.  A  court  of 
equity,  exercising  chancery  jurisdiction,  will  compel  the  execution 
of  the  trust,  and  decree  what  may  remain  to  those  creditors  who 
have  not  acceded  to  the' deed.  Yet  the  court  are  far  from  being 
^ttisfied,  that  upon  general  principle,  such  a  deed  ought  to  be 
sustained.    Ibid, 

5.  Whatever  may  be  the  intrinsic  weight  of  objections  to  such  assign- 

ments, they  seem  not  to  have  prevailed  in  Pennsylvania.  The 
construction  which  the  courts  of  that  state  have  put  on  the  Penn- 
sylvania statute  of  frauds,  must  be  received  in  tiie  courts  of  the 
United  States.    IJnd. 

6.  The  assignment  transferred  to  the  assignees  a  debt  due  to  the  a»- 

signor  by  the  complainant.  The  complainant  filed  a  bill  against 
the  assignees,  claiming  to  set  off  against  the  debt  assigned  to  them» 
the  amount  of  a  judgbent  obtained  by  him  against  the  assignor, 
after  the  asrignment  By  the  court:  if  subsequent  to  the  assign- 
ment  being  made,  and  before  notice  of  it,  any  counter  claims  be 
acquired  by  a  debtor  to  the  assignor,  these  claims  may,  unques- 
tionably, be  sustained.  But  if  they  be  acquire  after  notice,  equity 
will  not  sustain  them.  If  it  were  «ven  true,  ttiat  they  might  have 
been  offered  in  evrdence  in  a  suit  at  law  brought  in  the  name  of 
the  assignor,  he  who  neglected  to  avail  himself  of  that  advantage* 
cannot,  after  judgment,  avail  himself  of  such  discount  as  plaintiff 
in  equity.     Iltid. 
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The  whole  chai^  of  the  drcuit  court  was  brought  up  with  the  record. 
By  the  court  This  is  a  practice  which  this  court  have  nnifoniily 
discountenanced,  and  which  the  court  trusts  a  rule  made  at  last 
term  will  effectuallj  suppress.    Magmac  v.  Tkomprnm.    34d. 

CASES  CITED  AND  AFFIRMED. 

1.  The  cases  of  Russell  ▼.  Clarke's  Executors,  7  CrancVs  Rep.  69, 2 
Peters's  Condensed  Reports,  417;  and  Drummond  ▼.  Prestniaii» 
13  Wheat.  Rep.  515,  cited.    Jhughu  v.  Rofnoidt.    113. 

2-  In  the  case  of  Polk's  Lessee  v.  Wendell,  5  Wheat  308,  it  is  said  by 
this  court,  that,  on  general  principles,  it  is  incontestable  that  a 
grantee  can  convey  no  more  than  he  possesses.  Hence,  those 
who  come  in  under  a  void  grant,  can  acquire  nothing.  Sampey* 
reac  v.  The  United  Stain.    222. 

3.  The  cases  of  Nollan  et  al.  v.  Torrance,  9  Wheat  Rep.  S37\  Con- 

nolly et  al.  V.  Taylor,  3  Peters,  556;  and  Cameron  v.  If 'Roberts, 
3  Wheat.  Rep.  591,  cited  and  affirmed.     Vaitier  v.  Hmdt.    35^. 

4.  The  case  of  Carver  v.  Jackson,  4  Peters,  80,  81,  cited.    Magnia 

V.  Thompwn.    348. 
^  The  court  are  entirely  s&tisfied  with  their  former  decision  in  tb. 
case  of  the  Union  Dank  of  Georgetown-  v.  Magruder,  3  Petersi 
Rep.  87.    Tht  Urdm  Bank  of  Chorgdoum  v.  Magruder,    287. 

CHANCERY  AND  CHANCERY  PRACTICE. 

1.  Practice. 

3.  Evidence. 

3.  A  bill  was  filed  in  the  circuit  court  of  Ohio,  claiming  a  conveyance 
of  cert^  real  estate  in  Cincinnati  from  the  defendants^  and  aftier 
a  decree  in  favour  of  the  complainants,  and  an  appeal  to  the  s|i* 
preme  court,  the  decree  of  tlie  circuit  court  was  reversed,  because 
a  certain  Abraham  Garrison,  through  whom  one  of  the  defendants 
claimed  to  have  derived  title,  bad  not  been  made  a  party  to  the 
proceedings,  and  who  was,  at  the  time  of  the  institution  of  the 
same,  a  citizen  of  the  state  of  Illinois,  although  the  fact  of  such 
citizenship  did  not  then  appear  on  the  record-  Afterwards,  a  sup- 
plemental bill  was  filed  in  the  circuit  court,  and  Abraham  Garrison 
appeared  and  answered,  and  disclaimed  all  interest  in  the  case: 
whereupon  the  circuit  court,  with  the  consent  of  the  compbunsnts, 
dismissed  the  bill  as  to  him.  By  the  court.  If  the  defendants 
have  distinct  interests,  so  that  substantial  justice  can  be  done  by 
decreeing  for  or  against  one  or  more  of  them,  over  whom  the 
court  has  jurisdiction,  without  affecting  the  interests  of  others,  its 
jurisdiction  may  be  exercised  as  to  them.  If,  when  the  cause 
came  on  for  hearing,  Abraham  Garrison  had  still  been  a  defendant, 
a  decree  might  then  have  been  pronounced  for  or  against  the 
other  defendants,  and  the  biU  have  been  disnussed  as  to  him,  if 
such  decree  could  have  been  pronounced  as  to  them  without  af- 
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fectin^^  hu  interests.  No  principle  of  Uw  is  perceived  which  op^ 
poses  this  course.  The  incapacity  of  the  court  to  exercise  /oris- 
diction  over  Abrshun  Garrison,  could  not  affect  their  ju''  *  .ction 
over  other  defendants,  whose  interests  were  not  connected  with 
his,  and  from  whom  he  was  separated,  bj  dismisno|^  the  bill  as  to* 
him.     Fattier  y.  Hinde.    252. 

4.  The  rules  of  law  respecting  a  purchaser  without  notice,  are  formed 

for  the  protection  of  him  who  purchases  a  legal  estate,  and  pays 
the  purchase  money  without  a  knowledge  of  the  outstanding  equity. 
They  do  not  protect  a  person  who  acquires  no  semblance  of  title. 
They  apply  fully,  only  to  the  purchaser  of  the  legal  estate.  Ever 
the  purchaser  of  an  equity  is  bound  to  take  notice  of  any  prioi 
equity.     Ibid. 

5.  The  bill  set  forth  a  title  in  B.  H.,  the  wife  of  T.  H.,  by  direct  de- 

scent from  her  brother  to  herself,  and  insisted  on  this  title  to  cer^ 
tain  real  estate.  The  answer  of  the  defendants  resisted  the  claim, 
because  the  land  had  been  conveyed  by  the  complainants  before 
the  institution  of  the  suit  to  A.  C.  The  complainant  in  his  repli* 
cation  admitted  the  execution  of  the  deed  to  A.  C,  but  averred 
that  it  was  made  in  trust  to  reconvey  the  lot  to  T.  H.,  to  be  held 
by  him  for  the  use  and  benefit  of  B.  H.,  his  wife,  and  her  heirs, 
and  to  enable  T.  H.  to  manage  and  litigate  the  said  rights;  and 
that  A.  if.,  in  execution  of  the  trust,  made  a  deed  to  T.  H.  The 
deed  was  recorded,  and  was  exhibited,  but  it  did  not  state  the 
trust  The  rules  of  the  court  of  chancery  will  not  pennit  this 
departure  in  the  replication  from  the  statements  of  the  bilL  Ibid. 

6.  Where  the  new  parties  to  a  proceeding  in  ctuincery  are  the  legal 

repfesentatives  of  an  original  party,  and  the  proceedings  have 
been  revived  in  their  names,  by  the  order  of  the  court  on  a  bill  of 
revivor  $  the  settled  practice  is  to  use  aU  the  testimony  which 
might  have  been  used  if  no  abatement  had  occurred.  The  repre- 
sentatives take  the  place  of  those  which  they  represent,  and  the 
suit  proceeds  in  a  new  form,  unaffected  by  the  change  of  name. 
Ibid. 

7.  To  deprive  a  party  of  the  fruits  of  a  judgment  at  law,  it  must  be 

against' conscience  that  he  should  enjoy  them.  The  party  com- 
phuning,  must  show  that  he  has  more  equity  than  the  psrty  in 
whose  fikvour  the  law  has  decided.    Brtuhear  v.  Weai.    608. 

8.  A  complex  and  intricate  account  is  an  unfit  subject  for  examination 

in  a  court,  and  ought  always  to  be  referred  to  a  commisnoner,  to 
be  examined  by  him  and  reported^  in  order  to  a  final  decree.  To 
such  report  the  parties  may  take  any  exceptions^  *a^  ^^  bring 
any  question  they  may  think  proper  before  the  court  Duboatg 
de St  Coiombe'9 Edn w.  7%e  VmtedStatei.    625. 

CONSTITUTIONAL  LAW. 

1.  The  provision  in  the  fifth  amendment  tp  the  constitution  of  the 
United  States,  declaring  that  private  property  shall  not  be  taken 

Vol.  VIL— 4  M 
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for  public  use  without  just  compen8ation»  is  intended  solely  as  a 
limitation  on  the  exercise  of  power  by  the  government  of  the 
United  States;  and  is  not  applicable  to  the  legislation  of  the  states. 
Barron  ▼.  The  Mayor  and  City  Council  of  BaUimore.    343. 

2.  The  constitution  was  ordained  and  established  by  the  people  of  the 

United  States  for  themselves;  for  their  own  government;  and  not 
for  the  government  of  individual  states.  Each  state  established  a 
constitution  for  itself,  and  in  that  constitution  provided  such  limi- 
ti^tjons  and  restrictions  on  the  powers  of  its  particular  government 
as  iu  judgment  dictated.  The  people  of  the  United  States  fiamed 
such  a  government  for  the  United  States  as  they  supposed,  heat 
adapted  to  their  situation,  and  best  calculated  to  promote  their  in- 
terests. I'he  powers  they  conferred  on  this  government  were  to 
be  exercised  by  itself;  and  the  limitations  on  power,  if  expressed 
in  general  terms,  are  naturally  and  necessarily  applicable  to  the 
government  created  by  the  instrument.  They  are  limitaticms  of 
power  granted  in  the  instrument  itself;  not  of  distinct  govern- 
ments framed  by  different  persons  and  for  different  purposes. 
lUd. 

3.  The  record  of  the  proceedings  in  thu  case,  brouglit  up  with  the 

writ  of  error  to  the  court  for  the  correction  of  errors  of  the  state 
of  New  York,  showed  that  the  suit  was  commenced  in  the  supreme 
court  of  the  state  of  New  York,  and  that  the  plaintiff  in  eiTar» 
who  was  consul-general  of  the  king  of  Saxony,  did  not  plead  or 
set  up  his  exemption  from  such  smt  in  the  supl%me  court;  but,  on 
the  cause  being  carried  up  to  the  court  for  the  correction  of  er- 
rors, this  matter  was  assigned  for  error  in  Act;  notwithstanding 
which,  the  court  of  errors  gave  judgment  against  the  plaintiff  in 
error.  The  court  of  errors  of  New  York  having  decided  that  the 
character  of  consul  did  not  exempt  the  plaintiff  in  error  from  bdnp 
sued  in  the  state  court,  the  judgment  of  the  court  of  errors  was 
reversed.    Dama  v.  Patkard,    376. 

4.  As  an  abstract  question,  it  is  difficult  to  understand  on  what  ground 

a  state  court  can  chum  jurisdiction  of  civil  suits  against  formgft 
consuls.  By  the  constitution,  the  judicial  power  of  the  United 
States  extends  to  all  cases  affecting  ambassadors,  other,  public 
ministers  and  consuls;  and  the  judiciary  act  of  1789  f^ves  to  the 
district  courts  of  the  United  States^  exohmdy  of  ike  comU  of  ike 
aeoeral  aiatUt  jurisdiction  of  all  suits  agunst  consuls  and  vice-con- 
suls^ except  for  certain  offenoes  eniunerated  in  the  act    Ihid, 

5.  If  a  consul,  being  sued  in  a  state  court,  omits  to  plead  his  privilege 

of  exemption  from  the  suit,  and  afterwards,  on  removing  the  jud^ 
ment  of  the  inferior  court  to  a  higher  court  by  writ  of  error,  cJaims 
the  privilege,  such  an  omisrion  is  not  a  waiver  of  the  privilege. 
If  this  was  to  be  viewed  merely  as  a  personal  privilege,  there 
might  be  grounds  for  such  a  conclusion,  but  it  cannot  be  so  con- 
sidered;, it  is  the  privilege  of  the  countiy  or  government  yrhkh 
the  consul  represents*    This  is  the  light  in  which  foreign  minis- 
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ten  are  considered  by  the  law  of  national  and  our  constitution  and 
law  seem  to  put  consuk  on  the  same  footing  in  this  respect.  Ibid, 

6.  If  this  privilege  or  exemption  was  merely  personal,  it  can  hardly  be 

supposed  that  it  would  have  been  thought  sufficiently  important 
to  require  a  special  provision  in  the  constitution  and  laws  of  the 
United  States.  Higher  considerations  of  public  policy,  doubtless, 
led  to  the  proiosion.  It  was  deemed  fit  and  proper,  that  the  courts 
of  the  government,  with  which  rested  the  regulation  of  foreign 
intercourse,  should  have  cognizance  of  suits  against  the  represen- 
tatives of  such  foreign  g^vemments.    Ibid. 

7.  The  action  in  the  supreme  court  of  New  York  against  the  defend- 

ant, was  on  a  recognizance  of  bail,  and  it  was  contended  that  this 
was  not  an  original  proceeding,  but  the  continuance  of  a  suit  right- 
ftilly  brought  against  one  who  was  answerable  to  the  jurisdiction 
of  tiie  court  in  which  it  was  instituted,  and  in  whjch  the  plaintiff 
in  error  became  special  bail  for  the  defendant;  and  therefore  the 
act  of  congress  did  not  apply  to  the  case.  Held,  that  the  act  of 
congress  being  general  in  its  terms,  extending  to  all  suits  against 
consuls,  it  applied  to  this  suit    Ibid. 

8.  It  has  been  repeatedly  ruled  in  this  court,  that  the  court  can  look 

only  to  the  record  to  ascertain  what  was  decided  in  the  court  be- 
low.   Ibid 

9.  Matter  asugned  in  the  appellate  court  as  error  in  fact^  never  appears 

upon  the  record  of  the  inferior  court;  if  it  did,  it  would  be  error 
in  law.  The  whole  doctrine  of  allowing  in  the  appellate  court  the 
assignment  of  error  in  fact,  gprows  out  of  the  circumstance  that 
such  mattei:  does  not  appear  on  the  record  of  the  inferior  court 
Ibid. 

10.  The  titles  to  lands  under  the  acts  of  the  legislature  of  the  state  of 

Pennsylvania,  providing  for  the  sale  of  the  landed  estate  of  John 
Nicholson,  in  satisfaction  of  the  liens  the  state  held  on  those  lands, 
and  the  proceedings  under  the  same  are  valid.  Lessee  of  Linings' 
ton  V.  Moore.    469. 

11.  These  acts,  and  the  proceedings  under  them,  do  not  contravene 
the  provisions  of  the  constitution  of  the  United  Statesj,  in  any  man- 
ner whatsoever.    Ibid 

13.  The  words  used  in  the  constitation  of  Pennsylvania  in  declaring  the 
extent  of  the  powers  of  its  legislature,  are  sufficiently  comprehen- 
sive to  embrace  the  powers  exercised  over  the  estate  of  John 
Nicholson.    Ibid 

13.  Juan  Ifadrazzo,  a  subject  of  the  king  of  Spain,  filed  a  libel  praying 
adndraUy  process  against  the  state  of  Georgia,  alleging  that  the 
state  was  in  possession  of  a  certain  sum  of  money,  the  proceeds  of 
the  sale  of  certain  slaves  which  had  been  seized  as  illegally  brought 
into  the  state  of  Geoijgiaf  and  whidi  seizure  had  been  subsequently, 
under  admiralty  proceedings,  adjudged  to  bave  been  illegal,  and 
the  right  of  BCadrazzo  to  the  slaves,  and  the  money  arising  from 
the  sale  thereof,  establiibed  by  the  decinon  of  the  circuit  court  of 
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the  United  States  for  the  dittrict  of  Georgia.  The  counsel  for  the 
petitioner  claimed  that  the  supreme  .court  had  jurisdiction  of  the 
case,  alleginj^  that  the  eleventh  amendment  of  the  constitution  of 
the  United  States,  which  declares  that  the  judicial  power  of  the 
United  States  shall  not  extend  to  any  suits  in  law  oit  equity^  did 
not  take  away  the  jurisdiction  of  the  courts  of  the  United  States, 
in  suits  in  tkt  admiraUtf  against  a  state.  Held,  that  this  is  not  a 
case  where  property  is  in  custody  of  a  court  of  admiralty;  or 
brought  within  its  jurisdiction,  and  in  the  possession  of  any  private 
person.  It  is  a  mere  personal  suit  against  a  state  to  recover  pro- 
ceeds In  its  possession,  and  such  a  suit  cannot  be  commenced  in 
this  court  against  a  state*    Ex  parte  Juan  Madraxxo*    627. 

CONSTRUCTION  OF  STATUTES  OF  THE  UNITED 
STATES. 

1.  Forgery. 

2.  Bobbing  the  mail. 

3.  Construction  of  the  act  of  congress  passed  the  5th  of  May  1830, 

entitled  **  an  act  for  the  further  extending  the  powers  of  the  judges 
of  the  superior  court  of  the  temtoiy  of  Arkansas^  under  the  act  of 
the  26th  May  1824^  and  for  other  purposes. ''  SamptynoA  v.  Tkt 
United  States.    222. 

4.  Under  the  pro*  isions  of  an  act  of  congress  passed  on  the  26th  May 

1824,  procec  dings  were  instituted  in  the  superior  court  of  the  ter- 
ritoiy  of  Arkansas,  by  which  ajconfirmation  was  claimed  of  a  grai^t 
ef  land  alleged  to  have  been  made  to  the  petitioner,  Sampeyreac, 
by  the  Spanish  government,  prior  to  the  cession  of  Louinana  to 
the  United  States  by  the  treaty  of  April  3d,  1803.  This  daim  was 
opposed  by  the  district  attorney  of  the  United  States^  and  the 
eourt,  after  hearing  evidence,  decreed  that  the  petitioner  recover 
the  land  from  the  United  States.  Afterwards,  the  district  attorney 
of  the  United  States^  proceeding  on  the  authority  of  the  act  of  8th 
May  1830,  filed  a  bill  of  review  founded  on  the  allegation  that  the 
original  decree  was  obtained  by  fraud  and  surprise,  that  the  docu- 
ments produced  in  support  of  the  claim  of  Sampeyreac  were  forged, 
and  that  the  witnesses  who  had  been  examined  to  sustain  the  same 
were  perjured.  At  a  subsequent  term  Stewart  was  allowed  to 
beooni<;  a  defendant  to  the  bill  of  review,  and  filed  an  answer,  in 
which  the  fraud  and  forgery  are  denied,  and  in  which  he  asserts 
that  if  the  same  were  comnutted,  he  is  ignorant  thereof,  and  asserts 
that  he  is  a  bona  fide  purchaser  of  the  land  for  a  valuable  consi- 
deration, from  one  Johh  J.  Bowie,  who  conveyed  to  him  the  claim 
of  Sampeyreac  by  deed,  dated  about  the  22d  October  1828.  On  a 
final  hearing,  the  court  being  satisfied  of  the  forgery,  perjury  and 
fraud,  reversed  the  original  decree.  Held,  that  these  ptocee^ngs 
were  legi],  and  were  authorized  by  the  act  of  the  5th  of  Mi^  1830. 
Urid. 

5.  Almost  every  kw  proriding  a  new  remedy,  affects  uid  operates 
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upon  causes  of  action  existing  at  the  time  the  law  Is  passed.  The 
law  of  1830  b  in  no  respect  tlie  exercise  of  judicial  powers;  it  only 
organizes  a  tribunal  with  the  powers  to  entertain  judicial  proceed- 
ings. The  act,  in  terms,  applies  to  bills  filed,  or  to  be  filed.  Such 
retraspectiye  effect  is  no  unusual  course  in  laws  providing  new 
remedies.    Ibid, 

6.  The  act  of  1830  does  not  require  that  ali  the  technical  rules  in  th 

ordinaiy  course  of  chancerj  proceedings  on  a  bill  of  review  shah 
be  pursued  in  proceedings  instituted  under  the  law.    Ibid. 

7.  Construction  of  the  acts  of  congress  relative  to  drawback  on  refined 

sugar.    Barhw  vi  The  Urdttd  Statu,    404. 

8.  The  legislature  did  not  in  the  enactments  in  reference  to  drawback 

intend  to  supersede  the  common  principle  qf  the  criminal  as  well 
as  the  civil  jurisprudence  of  the  countiy,  that  ignorance  of  the  law 
will  not  exempt  its  violation.    Ibid, 

9.  The  act  of  the  37th  of  March  1804,  by  which  the  president  of  the 

United  States  was  authorized  to^  attach  to  the  navy  yard  at  Wash- 
ington a  captun  of  the  navy  for  the  performance  of  certain  duties^ 
was  correctly  construed  by  the  head  of  the  navy  department  until 
1839,  allowing  to  the  defendant  commissions  on  the  sums  paid  by 
him,  as  the  special  agent  of  the  navy  department  in  making  the 
disbursements.     United  Siate$  v.  Maedaniel    1. 

10.  A  seizure  of  sugars  was  made  under  an  allegation  that  they  were 
of'  a  different  quality  horn  that  mentioned  in  the  tntry.  By  the 
court.  The  statute  under  which  these  sugars  were  seized  and 
condemned,  is  a  highly  penal  law,  and  should,  in  conformity  with 
the  rule  on  the  subject,  be  construed  strictly.  If  either  through 
accident  or  mistake  the  sugars  were  entered  by  a  different  denomi- 
nation from  what  their  quality  required,  a  forfeiture  is  not  incurred. 
Dhited  Stales  v.  Eighty-four  Boxes  of  S^igar.    453. 

11.  H^iuls  of  the  public  departments  of  the  government 

12.  Public  accounts. 
IS.  Set-off. 

CONSTRUCTION  OF  STATE  LAWS. 

1.  Construction  of  the  insolvent  laws  of  Louiriana.  Breedlowe  et  aL  v. 
meotetetal,    413. 

3.  The  titles  to  lands  under  the  acts  of  the  legislature  of  the  state  of 
Pennsylvania,  providing  for  the  sale  of  the  landed  estate  of  John 
Nicholson,  in  satisfaction  of  the  liens  the  state  held  on  those  lands, 
and  the  prooeedings  under  the  same,  are  valid.  Leseee  of  Living' 
Mtan  V.  Moore.    469. 

3.  These  acts,  and  the  proceedings  unucr  them,  do  not  contravene  the 

provisions  of  the  constitution  of  the  United  States,  in  any  manner 
whatsoever.    Ibid, 

4.  The  words  used  in  the  constitution  of  Pennsylvania  in  declaring  the 

extent  of  the  powers  of  its  legislature,  are  sufficiently  comprehen- 
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sive  to  embrace  the  powers  exercised  over  the  estate  of  JoHd 
Nicholson.  Ibid* 
5.  The  common  law  of  England,  and  all  the  statutes  of  parliament 
made  in  aid  of  the  common  law,  prior  to  the  fourth  year  of  the 
reign  of  king  James  the  first,  which  are  of  a  general  nature,  and 
not  local  to  the  kingdom,  were  expressly  adopted  by  the  Virginia 
statute  of  1776;  and  the  subsequent  revisions  of  its  code  have  con- 
firmed the  general  doctrine  on  this  particular  subject.  SaM  ▼. 
LuTU*a  JSdministrator,     596. 

CONSULS. 

1.  The  record  of  the  proceedings  in  this  case,  brought  up  with  tlic 

writ  of  error  to  the  court  for  the  correction  of  errors  of  the  state  of 
New  York,  showed  that  the  suit  was  commenced  in  the  supreme 
court  of  the  state  of  New  York,  and  that  the  plaintiff  in  error,  who 
was  consul-general  of  the  king  of  Saxony,  did  not  plead  or  set  up 
his  exemption  from  such  suit  in  the  supreme  court ;  but,  on  the 
cause  being  carried  up  to  the  court  for  the  correction  of  erron, 
this  matter  was  assigned  for  error  in  fact;  notwithstanding  which, 
the  court  of  errors  gave  judgment  against  the  plaintiff  in  error. 
The  court  of  errors  of  New  York  having  decided  that  the  charac- 
ter of  consul  did  not  exempt  the  plaintiff  in  error  from  being  sued 
in  the  state  court,  the  judgment  of  the  court  of  errors  was  reversed. 
Daoia  v.  Packard,    276. 

2.  As  an  abstract  question,  it  is  difficult  to  understand  on  what  ground 

a  state  court  can  claim  jurisdiction  of  civil  suits  against  foreign 
consuls.  By  the  constitution,  the  judicial  power  of  the  United 
States  extends  to  all  cases  affecting  ambassadors,  other  public 
ministers  and  consuls;  and  the  judiciary -act  of  1789  gives  to  the 
district  courts  of  the  United  States,  exduaively  of  the  courts  of  the 
severed  staieSf  jurisdiction  of  all  suits  against  consuls  and  vice-con- 
suls, exciept  for  certain  offences  enumerated  in  the  act.    IbicL 

3.  If  a  consul,  being  sued  in  a  state  coiut,  omits  to  plead  his  privilege 

of  exemption  from  the  suit,  and  afterwards,  on  removing  the  judg- 
ment  of  the  inferior  court  to  a  higher  court  by  writ  of  error,  claims 
the  privilege,  such  an  omission  is  not  a  waiver  of  the  privilege. 
If  this  was  to  be  viewed  merely  as  a  personal  privilege,  there 
might  be  grounds  for  such  a  conclusion,  but  it  cannot  be  so  con- 
sidered;  it  is  the  privilege  of  the  country  or  government  which 
the  consul  represents.  This  is  the  light  in  wliich  foreign  minis- 
ters are  considered  by  the  kw  of  nations;  and  our  constitution  and 
law  seem  to  put  consuls  on  the  same  footing  in  this  respect.    Ibid. 

4.  If  this  privilege  or  exemption  was  merely  personal,  it  can  hardly  be 

supposed  that  it  would  have  been  thought  sufficiently  important  to 
require  a  special  provision  in  the  constitution  and  laws  of  the 
United  States.  Higher  considerations  of  public  policy,  doubtless, 
led  to  the  provision.  It  was  deemed  fit  and  proper,  that  the  courts 
of  the  government,  with  which  rested  the  regulation  of  foreign 


INDEX.  695 

CONSULS. 

inteicourae,  should  iiave  cognizance  of  suits  against  tlie  represen- 
tatives of  such  foreign  governments.  Ibid, 
5,  Tiie  action  in  the  supreme  court  of  New  York  against  the  defendant, 
was  on  a  recognizance  of  bail,  and  it  was  contended  that  this  was 
not  an  original  proceeding,  but  the  continuance  of  a  suit  rightfully 
brought  against  one  who  was  answerable  to  the  jurisdiction  of  the 
court  in  which  it  was  instituted,  and  in  which  the  plaintiff  in  error 
became  special  bail  for  the  defendant ;  and  therefore  the  act  of 
congress  did  not  apply  to  the  case.  Held,  that  the  act  of  congress 
being  general  in  its  terms,  extending  to  all  suits  ag^ainst  consuls, 
it  applied  to  this  suit    Ibid. 

COURTS  OF  THE  UNITED  STATES. 

The  question  before  the  court  was,  whether  the  charge  to  the  jury  itt 
the  circuit  court  contains  any  erroneous  statement  of  the  law.  By 
the  court.  In  examining  it  for  the  purpose  of  ascertaining  its 
correctness,  the  whole  scope  and  bearing  of  it  must  be  taken  to- 
gether. It  is  wholly  inadmissible  to  take  up  angle  and  detached 
passages,  and  to  decide  upon  them  without  attending  to  the  con- 
text, or  without  incorporating  such  qualifications  and  explanations 
as  patui-ally  flow  from  the  language  of  other  parts  of  the  charge. 
The  whole  is  to  be  construed  as  it  must  have  been  understood, 
both  by  the  court  and  the  jurv.  at  the  time  it  was  delivered. 
Magniaev,  Thompson,     348. 

CRIMES. 

1.  Forgfery. 

2.  Robbing  the  mail  of  the  United  States. 

DECISIONS  OF  STATE  COURTS. 

The  rule  of  law  being  once  established  by  the  highest  tribunal  of  a 
state,  courts  which  propose  to  administer  the  law  as  they  find  it, 
are  ordinarily  bound,  in  limine,  to  presume  that,  whether  it  ap- 
pears from  the  reports  or  not,  all  the  reasons  which  might  have 
been  urged,  pro  or  con,  upon  the  point  under  consideration,  had 
been  examined  and  disposed  of  judicially.  Lessee  of  Livingston  v. 
Moore,    469. 

DEPOSITIONS. 

Morris  y.  The  Lessee  of  Harmer's  Heirs.     554. 

DUTIES. 

1.  Construction  of  the  acts  of  congress  relative  to  drawback  on  refined 

sugar.    Barlow  y.  The  United  States.    404. 

2.  The  legislature  did  not  in  the  enactments  in  reference  to  drawback 

intend  to  supersede  the  common  principle  of  the  criminal  as  well 
as  the  civil  jurisprudence  of  the  country,  that  ignorance  of  the  law 
will  not  exempt  its  violation.     Ihid, 

3.  Sugars  were  bei/.c(l  on  an  allegation  tliat  they  were  of  a  different 
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quality  from  that  stated  in  the  entry.  By  the  eourt  The  statate 
under  which  these  sugars  were  seized  and  condemned,  is  a  highly 
penal  law,  and  should,  in  conformity  with  the  rule  on  the  subject, 
be  construed  strictly.  If  either  through  accident  or  mistake  the 
sugars  were  entered  by  a  different  deaoMBWtion  from  what  their 
quality  required,  a  forfeiture  is  not  incurred.  United  StaUt  r. 
Ei^y-faur  JBoxa  of  Su^.    453. 

EJECTMENT. 

Lands  and  land  titles. 

ERROR. 

1.  The  court  refused  to  quash  a  writ  of  error  on  the  ground  that  the 
record  was  not  filed  with  the  clerk  of  the  court  until  the  month  of 
June  1832,  the  writ  having  been  returnable  to  January  term  1833. 
The  defendant  in  «rror  might  hare  availed  himself  of  the  benefit 
of  the  twenty-ninth  rule  of  the  court,  which  gave  him  the  right  to 
docket  and  dismiss  the  causes  PiekeUU  Ban  v.  LegjenoimA  ei  oL 
144. 

%  Hie  appropriate  use  of  a  writ  of  error,  coram  vobis^  b  to  enable  a 
court  to  correct  its  own  errors,  those  errors  which  precede  the 
rendition  of  the  judgment.  In  practice  the  same  end  is  now  gene- 
rally attained  by  motion,  sustained,  if  the  case  require  it,  by  affi- 
davits; and  the  latter  mode  has  superseded  the  former  in  the  British 
practice.    Ibid. 

3.  In  the  circuit  court  for  tlie  district  of  Kentucky,  a  judgment  in 
fiivour  of  the  plaintiff  in  an  ejectment  was  entered  in  17'98,  and  no 
proceedings  on  the  same  until  1830{  when  the  period  of  the  de- 
mise having  expired,  the  court,  on  motion^  and  notice  to  one  of 
the  defendants,  made  an  order  inserting  a  denuse  of  fifty  years. 
It  having  been  afterwards  shown  to  the  court  that  the  parties 
really  interested  in  the  land,  when  the  motion  to  amend  was  made, 
had  not  been  noticed  of  die  proceeding,  the  court  issued  a  writ  of 
error  coram  vobis,  and  gave  a  judgment  sustaining  the  sune,  and 
that  the  order  extending  the  demise  should  be  set  aside.  From 
this  judgment  a  writ  of  error  was  prosecuted  to  this  courts  and  it 
was  held  that  the  judgment  on  the  writ  of  error  coram  vobis,  was 
not  such  a  judgment  as  could  be  brought  up  by  a  writ  of  error  for 
decision,  to  this  court.    Ibid. 

EVIDENCE. 

1.  Papers  translated  from  a  foreign  language,  respecting  the  transac- 
tions of  foreign  officers,  with  whose  powers  and  authoritiet  the 
court  are  not  well  acquainted,  containing  uncertain  and  incom- 
plete references  to  things  well  understood  by  the  parties,  but  not 
understood  by  the  court,  should  be  carefiiUy  examined,  befbro  it 
pronounces  that  an  officer  holding  a  high  place  of  trust  and  confi- 
dence, has  exceeded  his  authority.  Omiied  8iaU$  v.  Ftr^eman. 
51. 


INDEX.  697 

EVIDENCE. 

3.  On  general  principlet  of  law»  a  copy  of  a  paper  ghren  by  a  pubUc 
officer,  wtiM  duty  H  b  to  keep  tlie  origiiMli,  ought  to  be  reoetved 

in  CFidenee;    IbiiL 

3.  What  win  be  deemed  aufficient  evidence  of  diligent  and  fufficient 

,fearch  for  a  loit  or  mialaid  original  paper^  to  peimit  A  copy  to  be 
fead  as  aeoiNMlHy  eiridence.    Minor  r.  JHUoiaan.    99. 

4.  The  rales  of  eridence  are  adopted  for  practical  purposes  in  the  ad- 

ministration of  justice.  And  although  it  b  laid  down  in  the  books 
as  a  general  rule,  that  the  best  CTidence  the  nature  of  the  case  will 
admit  o(  must  be  gireni  yet  it  b  not  understood  that  thb  rule 
requires  the  strongest  possible  assurance  of  the  matter  in  question. 
The  extent  to  wluch  the  rule  b  to  be  pushed,  b  goremed,  in  some 
measure,  by  drcumstances.  If  any  suspicion  hangs  over  the  in- 
strument, or  that  it  b  designedly  withheld,  a  more  rigid  inquiry 
should  be  made  into  the  reasons  for  its  non-production.  Bart 
where  there  b  no  such  sospidon,  all  that  ought  to  be  required  b 
reasonable  diligence  to  obtain  the  originaL    IbttL 

5.  No  evidence  can  be  looked  into  in  thb  court,  which  exercises  an 

appellate  jurisdiction,  that  was  not  before  the  circuit  court;  and 
the  evidence  certified  with  the  record  must  be  considered  here  as 
the  only  evidence  before  the  court  belOw.  If,  in  certifying  a 
record,  a  part  of  the  evidence  in  the  case  had  been  ooutted,  it 
might  be  certified  in  obedience  to  a  certiorari;  but,  in  such  a  case^ 
it  must  appear  from  the  record  that  the  evidence  was  used  or 
ofiered  to  the  circuit  court.     HJmei  et  oL  v.  TntU  et  aL    171. 

6.  Agreements  had  been  made,  under  which  depositions  taken  in  other 

cases  where  the  same  questions  of  title  were  involved,  should  be 
read  in  evidence,  and  on  the  hearing  in  the  circuit  court  these  de- 
positions were  read:  afterwards,  on  an  appeal  to  this  court,  the 
decree  of  the  circuit  court  was  reversed,  and  by  the  decree  of 
reversal  the  parties  were  permitted  to  proceed  de  novo.  When 
the  case  was  again  heard  in  the  circuit  court  the  defendant  objected 
to  the  reading  of  the  depositions,  asserting  that  the  decree  of  re- 
versal annulled  the  written  certificate  of  tlie  parties  for  the  admiss- 
ion of  testimony.  Dy  the  court  The  consent  to  the  depositions 
was  not  Umited  to  the  first  hearing,  but  was  co-extensive  with  the 
cause.  The  words  in  the  decree  of  reversal,  that  the  parties  noay 
proceed  de  novo,  are  not  equivalent  to  a  dismission  of  the  biU 
without  prejudice;  nor  could  the  court  have  understood  them  as 
affecting  the  testimony  in  the  cause;  or  setting  aside  the  solemn 
agreement  of  the  parties.  The  testimony  b  still  admisable  to  the 
extent  of  the  agreement     VaUier  w.  Hinde.    353. 

7.  A  question  as  to  the  admission  of  evidence  of  the  declaration  of  a 

deceased  person,  as  to  boundary.  Morris  y,  Harmer*$  Luaee,  554. 
&  Historical  fixts  of  general  and  public  notorie^  may  be  proved  by 
reputation,  and  that  reputation  may  be  established  by  historical 
works^  of  known  character  and  accuracy.  But  evidoice  of  thb 
sort  b  confined  in  a  great  measure  to  ancient  facts  which  lo  not 

Vol.  VIL— 4  N 
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pre-mppose  better  evidence  in  ezi&tence}  and  where,  from  the 
nature  of  the  trannctibn,  or  the  remotenesi  of  the  period*  or  the 
public  and  general  reception  of  the  facts,  a  just  foundation  is  laid 
for  general  confidence.     Ibid. 

9.  The  work  of  a  living  author  who  is  witlun  the  itach  of  the  process 

of  the  court,  can  hardly  be  deemed  of  iiW  lothire.  He  may  be 
called  as  a  witnessf  he  may  be  examined  as  to  the  sources  and 
accuracy  of  his  information;  and  especially  if  the  facts  which  he 
.  relates  are  of  a  recent  date,  and  may  be  fairly  presumed  to  be 
within  the  knowledge  of  many  living  persons,  from  whom  he  has 
derived  his  materials,  there  would  seem  to  be  cogent  reasons  to 
say  that  his  book  was  not,  under  such  drcumstances,  the  best  evi- 
dence within  the  reach  of  the  parties.    Ibid. 

10.  Special  circumstances,  which  were  considered  as  exempting  the 
evidence  contained  in  a  book,  called  the  **  Picture  of  Cincinnati,*' 
-of  the  date  of  the  survey  of  the  city  and  laying  out  lots  in  part  of 
the  same,  from  the  common  rule;  which  justified  its  admissioD. 
Ibid. 

11.  The  plat  of  the  lots  in  the  city  of  Cincinnati,  which  had  been  re- 
corded, and  on  which  the  streets  and  alleys  in  the  same  were 
deagnated,  and  which  had  been  generally  recognized  and  used  in 
the  8urve3rs  of  the  lots  laid  down  in  the  same,  was  properly  admit- 
ted in  evidence.    IbkL 

12.  The  depositions  of  several  witnesses,  clerks  in  the  counting-house 
of  the  plaintiffs,  were  si&idUed  on  the  trial  of  the  cause,  in  which 
the  witnesses  stated  that  d.ey  knew  that  a  letter  of  credit  was  con- 
sidered by  the  plaintiff  as  covering  any  balance  due  by  C.  H.  to 
them  for  advances  from  time  to  time»  to  the  amount  of  eight  thou- 
sand dollars;  that  advances  were  made,  and  moneys  paid  by  them 
on  account  of  C.  H.  from  the  time  of  receiving  the  said  letter,  pre- 
dicated on  the  letter  always  protecting  the  plaintiffs  to  the  amount 
of  eight  thousand  dollars;  and  that  it  was  considered  in  the  count- 
ings-house as  a  continuing  letter  of  credit,  and  so  acted  upon  by 
the  phdntiffs.  Held,  that  this  evidence  was  rightly  admitted  to 
establish  that  credit  had  been  given  to  C.  H.  on  the  fiath  of  it^  fitm 
time  to  time,  and  that  it  was  treated  by  the  phdntiffs  as  a  continu- 
ing guarantee;  so  that  if,  in  point  of  law,  it  was  entitled  to  that 
character,  the  plaintiffs' claim  might  not  be  open  to  the  suggestion 
that  no  such  advances,  acceptances,  or  indorsements  had  been 
made  upon  the  credit  of  it.  The  evidence  was  not  open  to  the 
objection,  that  it  was  an  attempt  by  parol  evidence  to  explain  a 
vritten  contract.    Dougkua  etaLv.  BeynoldB  tt  al,    113. 

FLORIDA  TREATY. 

1 .  Florida  land  claims. 

2<  Even  in  cases  of  conquest,  it  is  very  unusual  for  the  conqueror  to 
do  more  than  to  displace  the  sovereign  and  assume  dominion  over 
the  country.    The  modem  usage  of  nationsi  which  has  become 
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hwyVoald  be  violatedi  that  sense  of  justice  and  of  right,  which  is 
acknowledged  and  feh  by  the  whole  civilized  world*  would  be  outp 
raged;  if  private  property  should  be  generally  confiscated,  and 
private  rights  annulled  on  a  change  in  the  sovereignty  of  the  coun- 
try, by  the  Honda  treaty.  The  people  change  their  allegiance, 
iheir  relation  to  their  ancient  sovereign  is  dissolved;  but  their  re- 
lations to  each  other,  and  their  rights  of  property  remain  undis* 
turbed.  Had  Florida  changed  its  sovereign  by  an  act  containing 
no  stipulation  respecting  the  property  of  individuals  the  right  of 
property  in  all  those  who  became  subjects  or  citizens  of  the  new 
government  would  have  been  unaSected  by  the  change.  It  would 
have  remained  the  same  as  under  the  ancient  sovereign.  United 
Staiet  V.  Pereheman,    51. 

3.  The  language  of  the  second  article  of  the  tieal^  between  the  United 

States  and  Spain,  of  22d  February  1819,  by  which  Florida  vas 
ceded  to  the  United  States^  conforms  to  this  general  principle. 
Ibid. 

4.  The  eighth  article  of  the  treaty  must  be  intended  to  stipul&te  ex- 

pressly for  the  security  to  private  property,  which  the  laws  and 
usages  of  natiops  would,  without  express  stipulation,  have  con- 
ferred;' No  construction  which  would  impair  that  security,  further 
than  its  positive  words  require,  would  seem  to  be  admissible. 
Without  it,  the  titles  of  individuals  would  remaun  as  valid  under 
the  new  government  as  they  were  under  the  old.  And  those 
titles,  so  far  at  least  as  they  frere  consummated,  might  be  asserted 
in  the  courts  of  the  United  States,  independently  of  thb  article. 
Ibid, 

5.  The  treaty  was  drawn  up  in  the  Span'ish  ai«  well  as  in  the  English 

languages.  Both  are  prigipal,  and  were  unquestionably  intended 
by  the  parties  to  be  identical.  The  Spanish  has  been  translated; 
and  it  is  now  understood  that  the  article  expressed  in  that  language 
is,  that  *'the  grants  shall  remain  ratified  and  confirmed  to  the 
persons  in  possession  of  them,  to  the  same  extent,**  &c.  thus  con- 
forming exactly  to  the  universally  received  law  of  nations.    Ibid, 

6.  If  the  English  and  Spanish  part  can,  without  violence,  be  made  to 

agree,  that  construction  which  establishes  this  confonnity  ought  to 
prevuL    Ibid, 

7.  No  violence  is  done  to  the  language  of  the  trea^  by  a  construction 

which  conforms  the  English  and  Spanish  to  each  other.  Although 
the  words  *' shall  be  ratified  and  confirmed,"  are  properly  words 
of  contract,  stipulating  for  some  future  legislation,  they  are  not 
necessarily  so. "  They  may  import  that  *'  they  shall  be  ratified  and 
confirmed"  by  force  of  the  instrument  itself.  When  it  is  observed 
that  in  the  counterpart  of  the  same  treaty,  executed  at  the  same 
time,  by  the  same  parties,  they  are  used  in  this  sense,  the  con- 
atiuction  is  proper,  if  not  unavoidable.  Ibid, 
8  In  the  case  of  Foster  v.  Elam,  2  Peters,  253,  this  court  .considered 
those  words  importing  a  contract     The  Spanish  part  nf  the  treatv 
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wu  not  then  brought  into  Yiew,  and  it  was  then  auppoaed  there 
wai  no  yariance  between  them.  It  waa  not  auppoaed  that  there 
waa  eren  a  fonnal  difference  of  expreiaion  in  the  same  instrument, 
drawn  up  in  the  Unguage  of  each  party.  Had  thia  drcumatanoe 
been  known,  it  ia  believed  it  would  have  produced  the  construe^ 
tion  which  b  now  given  to  the  article.    Ibid, 

FLORIDA  LAND  CLAIMS. 

1.  Juan  Percheman  claimed  two  thousand  acres  of  land  lying  in  the 

territory  of  Florida,  by  virtue  of  a  grant  from  the  Spanish  gover- 
nor, made  in  1815.  Uia  title  consisted  of  a  petition  presented  by 
himself  to  the  governor  of  East  Florida,  praying  for  a  grant  of  two 
thousand  acreSi  at  a  designated  place,  in  pursuance  of  the  royal 
order  of  the  29th  of  Ifarch  1815,  granting  lands  to  the  militaiy 
who  were  in  St  Augustine  during  the  invasion  of  1812  and  1813; 
a  decree  by  the  governor,  made  12th  December  1815,  in  con- 
formity to  the  petition,  in  absolute  property,  under  the  authority 
of  the  royal  order,  a  certified  copy  of  which  decree  and  of  the  pe- 
tition was  directed  to  be  issued  to  him  from  the  secretary's  office^ 
in  order  that  it  may  be  to  him  in  aU  eventa  an  equivalent  of  a  title 
in  form;  a  petition  to  the  governor,  dated  31st  December  1815, 
for  an  order  of  survey,  and  a  certificate  of  a  survey  havintg  been 
made  on  the  20th  of  August  1819  in  obedience  to  the  same.  Thia 
claim  was  presented,  according  to  law,  to  the  regiater  and  recover 
of  East  Florida,  while  acting  as  a  board  of  commissioners  to  as- 
certain claims  and  titles  to  lands  in  East  Florida.  The  daim  was 
rejected  by  the  board,  and  the  following  entry  made  of  the  same. 
''In  the  memorial  of  the  claimant  to  thia  board,  he  speaka  of  a 
survey  made  by  authority  in  1829.  If  this  had  been  produced  it 
would  have  fumiihed  some  support  for  the  certificate  of  Aguilar. 
As  it  is,  we  reject  the  claim.'*  Held:  that  thia  was  not  a  final  ac- 
tion on  the  claim  in  the  sense  those  words  are  used  in  the  act  of 
the  26th  of  May  1830,  entitled  ''an  act  supplementary  to»"  8cc 
UnUed  StaU»  v.  Percheman.    51. 

2.  Even  in  casea  of  conquest,  it  is  very  unusual  for  the  conqueror  to 

do  more  than  to  displace  the  sovereign  and  aasume  dominion  over 
the  country.  The  modem  usage  of  nalioni^  which  has  b^ome  a  law, 
would  be  violated  $  that  sense  of  justice  and  of  right,  which  is  acknow- 
ledged and  felt  by  the  whole  civilized  worid,  would  be  outragedf  if 
private  property  should  be  generally  confiscated,  and  private  rights 
annulled  on  a  change  in  the  sovereignty  of  the  country.  The 
people  change  their  allegiance,  their  relation  to  their  ancient 
sovereign  is  dissolvedi  but  their  relations  to  each  other,  and  their 
rigbta  of  properly  remain  undisturbed.    lUd, 

3.  Had  Florida  changed  its  sovereign  by  an  act  containing  no  stipula- 

tion respecting  the  property  of  individuals^  the  right  of  property 
in  a.U  those  who  became  subjects  or  citiaens  of  the  new  govern- 
ment would  have  been  unaffected  by  the  change.    It  would  have 
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remained  the  nme  as  ander  the  ancient  torereign.  Thelaoguage 
of  the  lecond  article  of  the  treaQr  between  the  Unhed  Stattt  and 
Spain,  of  32d  Februaiy  1819>  by  which  Florida  waa  ceded  to  tiie 
United  States^  conlbnna  to  tlua  g;eneral  principle.  IMtL 
4b  The  dghth  v^«  of  the  treaty  mutt  bo  intended  to  atipulate  e*- 
pready  for  the  aeeority  to  private  property,  which  the  lawa  and 
uaaget  of  nationa  would,  without  exprear  ftipulation,  have  oonfe^ 
red.  No  constraction  which  would  impkir  that  aecurity,  further 
than  ita  .poaitiye  worda  inquire,  would  aeem  to  be  admiflaible. 
Without  it,  the  titlea  of  indi^dnala  would  remain  aa  valid  under 
the  new  government  aa  they  were  under  the  old.  And  thoee 
titlea,  90  far  at  least  as  they  were  consummated,  might  be  asserted 
in  the  courts  of  the  United  States,  independently  of  tlus  article. 
llfid. 

5.  The  treaty  wu  drawn  up  in  the  Spamsh  aa  well  aa  the  Engliah  lan- 

guagea.  Both  are  original,  and  were  unquestionably  intended  by 
the  parties  to  be  identical.  The  Spanish  has  been  franslateds  and 
it  ia  now  understood  that  the  article  expressed  in  that  laoguage  is^ 
that  '*  the  grants  shall  remain  ratified  and  confirmed  to  the  persons 
in  possession  of  them,  to  the  same  extent,"  &c.  thus  conforming 
exactly  to  the  universally  received  law  of  nationa.    IlntL 

6.  if  the  English  and  Spanish  part  can,  without  violence,  be  made  to 

agre  '  t  constructioti  which  eatablishes  this  conformity  ought 
toprevaiL    Ihid.    ' 

7.  No  violence  is  done  to  the  language  of  the  treaty  by  a  construction 

wluch  conforms  the  English  and  Spanish  to  each  other,  idthough 
the  worda  ''shall  be  ratified  and  confirmed,"  are  property  woida 
of  contract,  stipulating  for  some  future  legislation,  tbey  are  not 
necessarily  so.  They  may  import  that  **  they  shall  be  ratified  and 
confirmed*'  by  force  of  the  instrument  itself.  When  it  is  observed 
that  in  the  counterpart  of  the  same  treaty,  executed  at  the  aAme 
time,  by  the  same  parties,  they  are  used  in  this  sense,  the  con- 
struction is  proper,  if  not  unaroidable.    J  W. 

8.  In  the  caae  of  Foster  v.  Elam,  2  Peters,  353,  this  court  considered 

those  words  importing  a  contract  The  Spanish  part  of  the  treaty 
waa  not  then  brought  into  view,  and  it  was  then  supposed  there 
was  no  variance  between  them.  It  waa  not  supposed  that  there 
waa  even  a  formal  difference  of  expresnon  in  the  same  instrumenl^ 
drawn  up  in  the  language  of  each  party.  Had  thb  circumstance 
been  known,  it  is  belieyed  it  would  have  produced  the  construc- 
tion which  is  now  giren  to  the  article.    Ibid, 

9.  On  the  8th  of  Hay  1822  an  <kct  waa  passed  **for  ascertaining  china 

and  titlea  to  land  within  the  territory  of  Florida."  Congress  did 
not  design  to  submit  the  validity  of  tities^  which  were  **  valid  un- 
der the  Spaniah  government,  or  by  the  law  of  national,''  to  tnr 
determination  of  the  commissionen  acting  under  this  law.  It  was 
necessary  to  ascertain  these  claims*  and  to  ascertain  their  location. 
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not  to  decide  finally  upon  them.  The  powen  to  be  exerebed  bjr 
the  conunianonen  ought  to  be  limited  to  the  object  and  pinpoae 
oftheact    Ihid. 

10.  In  aU  the  acts  paaied  upon  this  aubject  prerioua  to  May  1830»  the 
dednona  of  the  commiaaionen,  or  of  the  regiater  and  receiTer  act- 
ing aa  Gommianonera,  hare  been  confirmed.  Whether  these  acts 
affirm  those  dednona  by  which  .daima  are  rejected,  aa  well  aa 
those  by  which  they  are  recommended  for  confirmation^  admita  of 
some  doubt  Whether  a  rejection  amounts  to  more  than  a  refuaal 
to  recommend  for  confirmation^  may  be  a  subject  of  seriooa  in> 
quiry.  Howerer  thia  may  be,  it  can  admit  of  no  doubt  that  the 
dedsion  of  the  coromisnoners  waa  conduaire  in  no  caae  until  con- 
finned  by  ivi  act  of  congreaa.  The  hnguage  of  theae  acta,  and 
among  othera  that  of  the  act  of  1828,  would  indicate  that  the  mind 
of  congress  waa  directed  aolely  to  the  confirmation  of  cbdms^  not 
to  their  anmdment  The  decision  of  thia  question  is  not  neceasaiy 
to  thia  caae.    Ibid, 

11.  The  act  of  26th  May  1830,  entitled  ^<  an  act  to  provide  for  the  final 
aettlement  of  Und  claims  in  Florida,"  contains  the  action  of  con- 
gresa  on  the  report  of  the  commissioners  of  14th  Januaiy  1830,  in 
which' is  the  rejection  of  the  claim  of  the  petitioner  in  this  caae. 
The  first,  second  and  third  sections  of  this  act  confinn  the  daima 
recommended  for  confirmation  by  the  commissionerB.  The  fourth 
•eedon  enacta  '*  that  all  remaining  chdma,  which  have  been  pre- 
aented  according  to  law,  and  not  finally  acted  upon,  ahaU  be  ad- 
judicated and  finally  aettled  upon  the  aame  conditioni^"  he  It  ia 
apparent  that  no  ddm  was  finally  acted  upon  until  it  had  been 
acted  upon  by  congreasi  and  it  is  equally  apparent  that  the  action 
of  congress  in  the  report  contuning  this  daim,  is  confined  to  the 
confirmation  of  those  titles  which  were  recommended  ibr  confir- 
mation. Congress  baa  not  paased  upon  those  which  were  rejected. 
They  were^  of  consequence,  expressly  submitted  to  the  court 
Ibid. 

12.  From  the  testimony  in  the  case,  it  doea  not  appear  that  the  gover- 
nor of  Florida,  .under  whose  grant  the  land  is  daimedby  the  peti- 
tioner, exceeded  his  authority  in  maldng  the  grant    ibid, 

FOREIGN  ATTACHMENT. 

Conatniction  of  the  kwa  ofPamtyhania  relative  to  fioreign  attachmentsL 
Bmskear  ▼.  Weti.    608. 

FORGERY. 

1.  Iitdicfment  m  the  drwrit  court  of  North  Carofoa  for  the  fayeqr  oft 
and  an  atteoipt  to  paii^  &C.  a  ocftain  paper,  writing  hi  imitation  o( 
and  pufpciting  to  be  a  bin  ornole  iaaoed  by  the  ptesideBt^  direc- 
toia  and  company  of  the  'Bank  of  the  United  a4«ta%  tbonded  oo 
the  dgfateoith  section  of  the  act  of  1816^  eUnhfiibiQg  the  Bankof 


INDEX.  703 

FORGERY. 

the  United  States.  Tlie  note  was  signed  witli  the  name  of  John 
Huake,  wh^  had  not  been  at  any  time  prendent  of  the  Bank  of 
the  United  States^  but  who,  at  the  time  of  the  date  of  the  counter- 
feity  was  the  president  of  the  office  of  discount  at  Fayctteyillei 
and  was  countersic^iied  by  the  name  of  John  W.  Sandfoid,  who  at 
no  time  was  cashier  of  the  mother  bank,  but  was  at  the  said  date 
cashwr  of  the  siud  office  of  discount  and  depodit  Held,  that  thia 
was  an  offence  within  the  proviaons  of  tlie  hw.  UnUed  State$  t. 
Turner.  133. 
3.  The  policy  of  the  act  extends  to  audi  a  case.  The  object  is  to 
guard  the  public  from  fiilse  and  counterfeit  paper,  purporting  on 
its  &ce  to  be  issued  by  the  bank.  It  could  not  be  presumed 
that  persons  in  general  could  be  cognizant  of  the  fact  who,  at 
particular  periods^  were  the  president  and  caahier  of  the  bank. 
They  were  officers  liable  to  be  removed  at  the  pleasure  of  the  di- 
rectors, and  the  times  of  their  appointment  or  remoyal,  or  even 
their  names,  could  not  ordinarily  be  within  the  knowledge  of  the 
body  of  the  citizens.  The  public  mischief  would  be  equally  great 
whether  the  names  were  those  of  the  genuine  officers,  or  of  ficti- 
tious or  unauthorized  persons,  and  ordinaiy  diligence  would  not 
protect  them  against  imposition.    Ibid, 

3.  Indictment  on  the  eighteenth  section  of  the  act  of  congress,  passed 

on  the  15th  day  of  April  1816,  entided  *<  an  act  to  incorporate  the 
subscribers  to  the  Bank  of  the  United  States."  OhiUd  States  t. 
Brewster,    164. 

4.  The  indictment  charged  the  defendant  with  uttering  and  forging 

**  a  counterfeit  bin  in  imitation  of  a  bill  iasued  by  the  president^" 
&c  of  the  bank.  The  fbiged  paper  was  in  these  words  and 
figures:  *' Cashier  of  the  Bank  of  the  United  States,  Pay  to 
C.  W.  Earnest,  or  order,  five  dollars.  Office  of  I^soount  and 
Depout  in  Pittsburgh,  the  10th  day  of  Dec  1839.  A.  Bracken- 
ridge,  Pres.  J.  Corr^,  Cash."'  Indorsed  **Pay  the  bearer, 
C.  W.  Earnest**  Held,  that  a  genuine  instrument^  of  which  the 
foiged  and  counterfeited  instrument  is  an  imitation,  is  not  a  bUi 
issued  by  order  of  the  president,  &c.  of  the  Bankx)f  the  United 
States,  according  to  the  true  intent  and  meaning  of  the  eighteenth 
section  of  th^  act  incogrporating  the  bank.    IHi, 

GUARANTEE. 

li  Action  upon  the  following  letter  of  guanntee,  written  by  the  de- 
fendanta  and  delivered  to  the  plaintiffii:  ***Onc  fiaend,  Mr  Cheater 
Haring,  to  asoat  him  in  buriaws^  may  requk^  your  sId,  firom  time 
to  time,  either  by  acceptance  or  indorsement  of  lus  pqper,  or  ad- 
vances in  cash;  in  order  to  save  you  from  ha|m  by  so  doing,  we  do 
heraby  bind  ourselves,  severally  and  JQintFy,  to  b^re^Mmsible  to 
you,  at  any  time,  lor  a  sum  not  exceeding  eigftt  ^h^wiffwH  doDaia, 
should  the  said  Chester  Haring  fiul  to  do  so."    One  ooupil  in  the 
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dedantion  wu  for  money  len^  md  money  had  wnd  iccdfed. 
Held»  tbat  upooaooIlaleiilaiideitridi^oftfaiitavt,iioradifiiH 
ia  maintainable.    Don^kM  t.  JKeynolcb.    115. 
3.  Tbe  depoaltiona  of  aereral  witneaie^  cleib  in  the  oountiaff-houae 
of  the  plaintifik^  were  admitted  on  the  trial  of  tlie  caoae*  in  which 
the  witneaaea  atated.Aat  thejknewtiiat  a  letter  of  credit  waa  con- 
aidered  by  the  plaintiff  aa  covering  any  balance  dne  by  C  H.  to 
them  for  adrancea  from  time  to  time«  to  the  amcmnt  of  eight  thoa- 
aand  doUarif  that  adrancea  were  made»  and  moneya  paid  by  them 
on  account  of  C.  H.  from  the  time  of  receiTiDg  the  aaid  kttert  pre* 
dicated  on  the  letter  alwaya  protecting  the  plaintifia  to  the  amount 
of  eight  thooaand  doUara)  and  that  it  waa  conndered  in  the  count- 
ingwhouae  aa  a  continning  letter  of  credit,  and  ao  acted  iq>on  by  the 
plaintiffa.    Held,  that  thia  e^dence  waa  rightly  admitted  to  eatab* 
liah  that  cre4Pt  had  been  giren  to  C.  H.  on  the  frith  of  it»  from 
time  to  time*  and  that  it  waa  treated  by  the  plaintiA  aa  a  continu- 
ing guarantee;  ao  that  if,  in  point  of  law,  it  waa  entitled  to  that 
character,  the  plaintiffs'  daim  might  not  be  open  to  the  auggeation 
that  no  auch  adyance%  acceptances,  or  indoraementa  had  been 
made  upon  the  creiHt  of  it    The  evidence  was  not  open  to  the 
objection,  that  it  waa  an  attempt  by  parol  evidence  to  explain  a 
written  contract    IbitL 

3.  Nothing  can  be  clearer,  upon  prindple^  than  that  tf  a  letter  of  credit 

is  s^ven,  but  in  fret  no  advancea  are  made  upon  the  frith  of  it| 
the  party  b  not  entitled  to  recover  for  any  debts  due  by  him  from 
the  debtor  in  whose  frvour  it  waa  given  which  have  been  incurred 
subsequently  to  the  guarantee,  and  without  any  reference  to  it 
Ibid. 

4.  The  guarantee  in  thb  caae  covered  successive  advancea^  accept- 

ances and  indoraementa  made  by  the  plaintifis,  to  the  amount 
of  eight  thousand  dollars  at  any  subsequent  times,  toties  quoties^ 
whenever  the  antecedent  transactiona  were  diacharged.  It  waa  a 
continuing  guarantee.    IbkU 

5.  Every  instrument  of  this  sort  ought  to  reodve  a  frir  and  reaaonable 

interpretation  according  to  the  true  import  of  its  terms.  It  being 
an  engagement  for  the  debt  of  another,  there  is  certainly  no  reaaon 
for  giving  it  an  expanded  signification  or  liberal  constructiony  be- 
yond the  frir  import  of  its  terms.    Urid, 

6.  The  caaea  of  Russell  v.  Clarke's  Execnton^  7  Cranch'a  Bep.  69,  3 

Peters's  Condensed  Beports^  4174  and  Drammond  v.  Prestman, 
13  Wheat  Bep.  515,  cited.    lUd. 

7.  A  party  gtvmg  a  letter  of  guarantee  haa  a  right  to  know  whether  it 

ia  accepted,  and  whether  the  person  to  whom  it  ia  addreased, 
meana  to  give  credit  on  the  footing  of  it,  or  not  It  may  be  most 
material  not  only  aa  to  hia  responnbility,  but  aa  to  future  rigfata 
and  proceedings.  Itmay  regulate,  ina  great  measure,  hb  course 
of  conduct,  and  hb  exerdae  of  vigilance  in  regard  to  the  patty  in 
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whole  fiiTOur  it  ii  giren.  EfpecuJly  it  b  importmt  in  the  case  of 
a.oontiiiiiiii|^  gaanuiteei  mDce  it  may  guide  hii  jadgment  in  recall- 
tng ormspending it    Ibid, 

8.  If  this  had  been  the  caae  of  a  goarintee  limited  to  a  mngle  tramac- 

tion,  it  would  hare  been  the  duty  of  the  phuntiffs  to  luvre  giren 
notice  of  the  adfance%  aoceptancea  or  indinraenienta  made  under 
it^  witlun  a  reaaonable  time  alter  they  were  made.  But  thia  being 
a  continuing  guarantee,  in  which  the  partiea  contemplate  a  aeriea 
of  tramaetion^  and  aa  aoon  aa  the  defendant*  had  receired  notice 
of  the  acceptance,  they  moat  neceamrily  hareundenrtood  that  there 
would  be  aucceanre  adrance^  acceptancea,  and  indcnementa 
which  would  be  renewed  and  diicharged  from  time  to  timet  there 
is  no  general  principle  upon  which  to  rest,  that  notice  of  each 
snccesHTe  transaction,  as  it  arose^  should  be  given.  All  that  could 
be  required  would  be^  that  when  all  the  transactions  under  the 
guarantee  were  dosed,  notice  of  the  amount  for  which  the  guaran* 
tors  were  responsible^  should,  uathin  a  reasonable  time  afterwards, 
be  communicated  to  them.    IbitL 

9.  A  demand  of  payment  of  the  sum  adTanced  under  the  guarantee, 

should  be  made  of  the  person  to  whom  the  same  waa  made,  and  in 
ease  of  non-payment  by  him,  notice  of  such  demand  and  non* 
payment  should  have  been  given  in  a  reasonable  time  to  the  guar- 
anto^^  otherwise  they  would  be  discharged  from  the  guarantee. 
By  the  very  terms  of  this  guarantee,  as  well  as  by  the  general 
principles  of  law,  the  {^arantors  are  only  collaterally  liable  upon 
the  failure  of  the .  principal  debtor  to  pay  the  debt.  A  demand 
upon  him,  and  a  failure  on  his  psrt  to  perform  bis  engagement^ 
are  indispensable  to  constitute  a  casus  fcederis.  The  creditors  are 
not  bound  to  institute  legal  proceedings  against  the  debtor,  but 
they  are  bound  to  use  reasonable  diligence  to  make  demand  and 
to  give  notice  of  non-piq^ment    Ibid. 

10.  An  account  was  stated  between  the  plaintiffa  and  Chester  Hartng, 
showing  an  apparent  balance  against  Haring  of  twenty-two  thou- 
sand five  hundred  and  seventy-three  dollars;  and  at  the  foot  of  the 
account  the  plaintiffs  ga?e  a  receipt  for  several  promissory  notes, 
payable  at  distant  periods,  dated  on  the  same  day  with  the  account. 
The  notes  were  drawn  by  C.  Haring,  and  indorsed  by  Daniel 
Greenleaf.  The  receipt  stated  that  **  tlie  notes,  when  discounted, 
the  proceeds  to  go  to  the  credit  of  this  account "  The  notes  were 
discounted,  and  the  proceeds  recei?ed  by  the  plaintiffi^but,  being 
unpaid,  they  were  protested  s  notice  of  (heir  non-payment  was 
given  to  the  indorsers,  and  they  were  afterwards  taken  up  by  the 
phuntjffs  as  indorsers  thereof.  Held:  if  the  plaintiffs  below,  by 
thdr  indonements,  were  compellable  to  pay,  and  did  afterwards 
pay  the  notes  upon  their  dishonour  by  the  maker,  and  theae  notes 
fell  within  the  scope  of  the  guarantee,  they  might,  without  ques-' 
don,  recover  tll».ai(lH)fint  from  the  guarantors,    ibid. 

11.  He  who  receives  any  note  npon  which  third  personn  are  respon- 

Vol.  VII.— 4  O 
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mble»  M  a  conditional  payment  of  a  debt  due  to  himself,  is  bound 
tQ  use  due  diligence  to  collect  it  of  the  paxtiet  thereto  at  maturity, 
otherwia^  by  his  laches  the  debt  wilt  be  diicharged.    Ibid. 

HEADS  OF  THE  PUBLIC  DEPARTMENTS  OP  THE 
GOVERNMENT. 

1  The  United  States  instituted  a  suit  to  recover  a  balance  dmrged  on 
the  books  of  the  treasury  department  against  the  defendant,  who 
was  a  clerk  in  the  nayy  department,  upon  a  fixed  annual  salaiy, 
and  acted  as  agent  for  the  payment  of  moneys  due  to  the  navy 
pensioners,  the  privateer  pensioners^  and  for  navy  disbursements; 
for  the  payment  of  which,  funds  were  placed  in  his  hands  by  the 
government.  Fie  had  received  an  annual  compensation  for  his 
services  in  iht  pajrment  of  the  navy  pensioners;  and  for  fifteen 
years,  he  had  received,  in  preceding  accounts,  commissions  of  one 
per  cent  on  the  moneys  paid  by  him  for  navy  disbursements.  He 
claimed  these  commissions  at  the  treasury,  and  the  claim  had  been 
there  rejected  by  the  accounting  officers}  and  if  allowed  thesam^ 
he  was  not  now  indebted  to  the  govemmenL  The  United  States, 
on  the  trial  of  the  case  in  the  circuit  court,  denied  the  right  of  the 
defendant  to  these  commissions,  as  they  had  not  been  allowed  to 
him  by  any  department  of  the  government,  and  asserted  that  the 
jury  had  not  power  to  allow  them  on  the  triall     UnUed  Siaia  v. 

2.  The  rejection  of  the  claim  to  comnusnons  by  the  treasury  depart- 

ment formed  no  objection  to  the  admission  of  it  as  evidence  of 
offset  before  the  jury.  Had  the  claim  never  been  presented  to 
the  department,  it  could  not  have  been  admitted  as  evidence  by 
the  court  But,  as  it  had  been  made  out  in  form  and  presented  to 
the  proper  accounting  officers,  and  had  been  rejected,  the  circuit 
court  dkl  right  in  submitting  it  to  the  jury;  if  the  claim  was  consi- 
dered ss  equitable.     Ibid. 

3.  It  would  be  a  novel  principle  to  refuse  payment  to  the  subordinates 

of  a  department,  because  their  chief,  under  whose  direction  they 
had  faithfully  served  the  public,  had  given  an  erroneous  construc- 
tion to  the  law.    Ibid, 

4.  The  secretsry  of  the  navy,  in  authorizing  the  defendant  to  make 

the  disbursements  on  which  the  claim  for  compensation  isfbunded* 
did  not  trsnscend  those  powers^^  which,  under  the  circumstastoes  of 
the  case,  he  might  well  exercise.     Ibid. 

INDICTMENT. 

1.  Foigery. 

3.  Robbing  the  mail. 

INSOLVENT  LAWS  OF  STATES. 

Gonstmction  of  the  insolvent  laws  of  Louisiana.    Mreedkme  dal  r, 
moMdal    413. 
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1.  The  plaiotiffiH  aliens,  were  reridenU  of  the  sUte  of  Louiauuia  at  the 

time  of  the  ezecution  of  the  note  sued  OA  in  the  diitrict  court  of 
the  United  States  for  the  eastern  district  of  Louisiana,  and  con- 
tinued to  reade  in  New  Orleans  since,  having  a  commercial  house 
therei  they  are,  however,  absent  nx  months  in  the  year;  but  when 
absent  have  their  agent  to  attend  to  their  business.  The  defend- 
«its  in  the  suit  were  rendents  of  the  city  of  New  Orleans^  and  dti- 
zens  of  the  state  of  Louisiana,  when  the  note  was  given.  The 
residence  of  aliens  within  the  state  constitutes  no  objection  to  the 
jurisdiction  of  the  federal  court.  Breedlooe  eiaLr.  JSkoki  ei  aL 
413. 

2.  The  pkintiir  Sigg  was  denominated  in  the  petition  and  writ  *' J.  J* 

Sigg.**  The  omission  of  his  christian  name  at  full  length  was 
alleged  as  enor.  By  the  court.  He  may  haye  had  no  christian 
name.  He  may  have  assumed  the  letters  **  J .  J."  as  distinguishing 
him  from  other  persons  of  the  name  of  Sigg.  Objections  to  the 
name  of  the  plaintiff  cannot  be  taken  advanuge  of  after  judgment. 
If  J.  J.  Sigg  was  not  the  person  to  whom  the  promise  was  made — 
was  not  the  partner  of  Theodore  Nicolet  &  Co.;  advantage  should 
have  been  taken  of  it  sooner.  It  is  too  late  to  allege  it  as  error  in 
this  court    Ibid. 

3.  The  petitioneni  aver  that  they  are  aliens.     This  averment  is  not 

contradicted  on  the  record,  and  the  court  cannot  presume  that 
they  are  citizens.     Ibid, 

4.  If  originally  aliens,  they  did  not  cease  to  be  so,  or  lose  their  right  to 

sue  in  the  federal^  court,  by  a  residence  in  Louisiana.  Neither  the 
constitution  nor  the  acts  of  congress  require  that  aliens  should 
reside  abroad  to  entitle  them  to  sue  in  the  courts  of  the  United 
States.    Ibid. 

5.  The  suit  not  having  been  brouglit  against  Bedford,  one  of  the  part- 

nership, it  was  not  necessary  to  aver  that  he  was  subject  to  the 
jurisdiction  of  the  courts  of  the  United  States.    Ibid. 

6.  Alter  issue  joined  in  the  district  court,  tlie  defendants  filed  a  plea 

that  the  firm  of  Theodore  Nicolet  and  Company,  the  plaintiffs, 
consisted  of  other  persons  in  addition  to  those  named  in  the  writ 
and  petition,  and  that  those  other  persons  were  citizens  of  Louisi- 
ana. The  courL  afler  receiving  the  plea,  directed  that  it  be  taken 
from  the  files  of  the  court  Held,  that  tUs  was  a  proceeding  in 
the  discretion  of  the  court;  and  uras  not  assignable  as  error  in  thjs 
court.    Ibid. 

7.  The  commercial  partnership,  the  drawers  of  the  note  upon  which 

the  suit  was  instituted,  was  composed  of  three  persons,  one  of 
whom  was  a  resident  citizen  of  Alabama,  and  out  of  the  jurisdiC' 
tion  of  the  court  when  the  suit  was  brought,  and  the  lemainmg 
two,  the  defendants,  were  resident  citizens  of  Tiiniisiana  Held: 
that  although  the  suit,  being  agai^t  two  of  the  thiee  obligors, 
might  not  be  sustained  at  common  kwi  yet  mrthe  coortf  of  Loui* 
iiana  do  not  proceed,  according  to  the  rales  of  ;the  oenmon  hiw, 
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their  code  being  founded  on  the  civil  kw*  this  suit  .propetlf 
brought     Ibid. 

8.  The  note  being  a  commercial  contract,  is  what  tlie  law  of  LooiflaM 

denominates  a  contract  m  §olido/  by  which  each  par^  is  bound 
severally  as  well  as  jointly,  and  may  be  soed  severally  as  wtXL  as 
jointly.    IbitL 

9.  Juan  MaJrazio,  a  subject  of  the  king  of  Spain,  filed  a  libd  pisyiqg 

admMtty  process  sgainst  the  state  of  Georgia,  alleging  that  the 
state  was  in  possession  of  a  certain  sum  of  money,  the  proceeds  of 
the  sale  of  certain  slaves  which  had  been  seized  as  illegally  brought 
into  the  state  of  Georgiai  and  which  seisure  had  been  subsequently, 
under  admiralty  proceedings,  adjudged  to  have  been  illegal,  uid 
the  right  of  Madrazzo  to  the  slaves,  and  the  money  praing  frbn 
the  sale  thereof,  established  by  the  decision  of  the  drcuit  court  of 
the  United  States  for  the  district  of  Georgia.    The  counsel  for  the 
petitioner  claimed  that  the  supreme  court  had  juiisdicdon  of  the 
case,  alleging  that  the  eleventh  amendment  of  the  constitution  of 
the  United  States,  which  declares  that  the  judicial  power  of  the 
United  States  shall  not  extend  to  any  suits  in  huf  or  equUy,  did 
not  take  away  the  jurisdiction  of  the  courts  of  the  United  States, 
in  suits  in  the  adtniraUy  against  a  state.    Held,  that  this  is  not  a 
case  where  property  is  in  custody  of  a  court  of  admiraltys  <Sr 
brought  within  its  jurisdiction,  and  in  the  possession  of  any  private 
person.    It  is  a  mere  personal  suit  against  a  state  to  recover  pro* 
ceeds  in  its  possession,  and  such  a  suit  cannot  be  oommei|0ed  in 
thu  court  against  a  state.    Ex  parte  Juan  Madrazxa,    623^ 

10.  Mandamus.  In  the  district  court  of  the  northern  district  of  New 
York,  writs  of  right  were  prosecuted  for  lands  lying  in  that  dis- 
trict, and  neither  in  the  writs»  or  in  the  counts^  was  there  an  aver- 
ment of  the  value  of  the  premises  being  sufficient  in  amount  to 
give  the  court  jurisdiction.  The  tenants  appeared,  and  moved  (^ 
dismiss  the  cause  for  want  of  jurisdiction;  which  motion  was  gruit'^ 
ed.  Subsequently,  the  demandant  moved  to  reinstate  the  cases 
and  to  amend,  by  inserting  an  averment  that  the  premises  were  d 
the  value  of  five  hundred  dollars;  which  motion  was  denied  by  the 
court  The  demandant  also  moved  the  court  to  compel  fiill  re- 
cords of  the  judgments  and  orders  of  ctismission,  and  of  the  process 
in  the  several  suits,  to  be  made  up  and  filed,  so  that  the  demandant 
might  have  the  benefit  of  a  writ  of  ertor  to  the  supreme  cmut,  in 
order  to  have  its  decision  upon  the  grounds  and  merits  of  such 
judgments  and  orders.  The  district  court  refiised  this  motion . 
On  a  rule  in  the  supreme  court  finr  a  mandamus  to  the  district 
judge,  and  a  return  io  the  same,  it  was  held,  that  the  refusal  to 
allow  the  amendment  to  the  writ  and  count,  by  inserting  the  aver- 
ment of  the  value  of  the  property,  was  not  the  subject  of  examin- 
ation in  this  court  The  allowi^nee  of  amendments  to  pleadings 
is  in  the  discretion  of  the  judge  of  the  inferior  court;  and  no  con- 
trol over  the  action  of  the  judge  in  refiising  or  admitting  them  will 
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be  ezeraaed  by  this  court  The  court  gimnted  a  muiduniit  re- 
qturiDg  the  district  judge  to  hare  the  records  of  the  cases  made  up. 
Mid  to  enter  judgments  thereon,  in  order  to  give  the  demandant 
the  benefit  of  a  writ  of  error  to  the  supreme  court  Ex  pmie 
BradOred.    634. 

11.  Incases  where  the  demand  is  not  for  money,  and  the  nature  of  the 
action  does  not  require  the  value  of  the  thing  demanded  to  be 
stated  in  the  declaration,  the  practice  of  this  coart  and  of  the 
courts  of  the  United  States  has  beenj  to  allow  the  valne  to  be  given 
in  evidence.    IHd, 

12.  This  court  will  not  exercise  any  control  over  the  proeeedii^  of 
an  inferior  court  of  the  United  States,  in  allowing  or  reibsing  to 
allow  amendments  in  the  pleadings,  in  cases  depending  in  those 
courts;  but  eveiy  party  in  such  courts  has  a  right  to  the  judgment 
of  this  court  in  a  suit  brought  in  those  courts,  provided  the  matter 
in  dispute  exceeds  the  value  of  two  thousand  dollars.    Ibid, 

KENTUCKY  LANDS  AND  LAND  TITLES. 

1.  Questions  on  the  validity  of  certain  entries  of  lands  in  the  state  of 

Kentucky.    Hobnea  et  al.  v.  Troui  tt  al,    171. 

2.  A  survey  itself,  which  had  not  acquired  notoriety,  is  not  a  good  call 

for  an  entry.  But  when  the  survey  has  been  made  conformable 
to  the  entry,  and  the  entry  can  be  sustained,  the  csll  for  the  sur- 
vey may  support  an  entry.  The  boundaries  of  the  survey  must  be 
shown.  Thb  principle  u  fully  settled  by  the  decisions  of  the 
courts  of  the  state  of  Kentucky.    Ibid, 

3.  It  has  been  a  settled  principle  in  Kentucky  that  surplus  land  does 

not  vitiate  an  entry,  and  a  survey  is  held  valid  if  maue  conforma- 
bly to  such  an  entry.    Ibid* 

4.  The  principle  is  well  settled,  that  a  junior  entiy  shall  limit  the  sur- 

vey of  a  prior  entiy  to  its  calls.  Thb  rule  is  reasonable  and  just 
Ibid. 

5.  Until  an  entry  be  surveyed,  a  subsequent  location  must  be  governed 

by  its  calls;  and  this  b  the  reason  why  it  b  essential  that  every 
entry  shall  describe  with  precision  the  land  designed  to  be  impro- 
priated by  it.  If  the  land  adjoining  the  entry  should  be  covered 
by  a  subsequent  location,  it  would  be  most  unjust  to  sanction  a 
survey  of  the  prior  entry  beyond  its  caUs,  fmd  so  as  to  include  a 
part  of  the  junior  entry.    Ibid 

6.  The  locator  may  survey  hb  entry  in  one  or  more  surveys,  or  he 

may,  at  pleasure,  withdraw  a  part  of  hb  entry.  When  a  part  of  a 
warrant  b  withdrawn,  the  rules  of  the  land  office  require  a  memo- 
randum on  the  margin  of  the  record  of  the  original  entry,  showing 
what  part  of  it  b  withdrawn.  Ibid, 
7  In  giving  a  construction  to  an  entry,  the  intention  of  the  locator  b 
to  be  chiefly  regarded,  the  same  as  the  intention  of  the  parties  in 
giving  a  construction  to  a  contract  If  a  call  be  impnCcticable,  it 
is  rejected  as  surplussge,  on  the  ground  that  it  was  made  through 
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mistake;  but  if  a  call  be  made  for  a  natural  or  artificial  object,  it 
than  always  control  mere  course  and  distance.  Where  there  is 
no  object  called  for  to  control  a  rectangular  figure,  that  fonn  shall 
be  given  to  the  survey.    Ibid, 

LANDS  AND  LAND  TITLES. 

1.  Florida  land  claims. 

%  Questions  on  the  validity  of  certain  entries  of  lands  in  the  state  of 
Kentucky.    Holmet  d  al.  v.  TmU  eial.    171 . 

3.  A  survey  itself,  wliich  had  not  acquired  notoriety,  is  not  a  good  call 

for  an  entry.  But  when  the  survey  has  been  made  conformable 
to  the  entry,  and  the  entiy  can  be  sustained,  the  call  for  the  survey 
may  support  an  entry.  The  boundaries  of  the  survey  must  be 
shown.  This  principle  is  fully  settled  by  the  decisions  of  the 
courts  of  the  state  of  Kentucky.    Ibid. 

4.  It  has  been  a  settled  principle  in  Kentucky  tliat  surplus  land  does 

not  vitiate  an  entry,  and  a  survey  is  held  valid  if  made  conforma- 
bly to  such  an  entry.    Ibid. 
.^.  The  principle  is  weH  settled,  that  a  junior  entry  shall  limit  the  sur- 
vey of  a  prior  entry  to  its  calls.     'Ilus  rule  is  reasonable  and  just 
Ibid, 

6.  Until  an  entry  be  surveyed,  a  subsequent  location  must  be  governed 

by  its  calls}  and  this  is  the  reason  why  it  is  essential  that  every 
entry  shall  describe  with  precision  the  land  designed  to  be  appro- 
priated by  it  If  the  land  adjoining  to  the  entry  should  be  covered 
by  a  subsequent  location,  it  would  be  mqst  unjust  to  sanction  a 
survey  of  the  prior  entry  beyond  its  calls^  and  so  as  to  include  a 
part  of  the  junior  entry.     Ibid. 

7.  The  locator  may  survey  his  entry  in  one  or  more  surveys^  or  he 

may,  at  pleasure,  withdraw  a  part  of  his  entry.  When  a  part  of  a 
warrant  is  withdrawn,  the  rules  of  the  land  office  require  a  memo- 
randum on  the  marg^  of  the  record  of  the  original  entiy,  showing 
what  part  of  it  is  withdrawn .    Ibid. 

8.  In  giving  a  conL!ruction  to  an  entry,  the  intention  of  the  locator  is 

to  be  chiefly  regarded,  the  same  as  the  intention  of  the  parties  in 
giving  a  construction  to  a  contract  If  a  call  be  impracticable,  it 
is  rejected  as  surplusage,  on  the  ground  that  it  was  made  through 
mistake;  but  if  a  call  be  made  for  a  ilatural  or  artificial  object,  it 
shall  always  control  mere  course  and  distance.  Where  there  is 
no  object  called  for  to  control  a  rectangular  figure,  that  form  diall 
be  given  to  the  survey.     Ibid. 

9.  Under  the  laws  of  Kentucky,  the  cancelling  of  a  deed  does  not  re- 

invest the  title  in  the  grantor,     ibid. 

10.  In  the  case  of  Polk's  Lessee  v.  Wendell,  5  Wheat  308,  it  is  said 
by  this  court,  that,  on  general  principles,  it  is  incontestable  that  a 
g^rantee  can  convey  no  m<n«  than  he  possesses.  Hence,  those 
who  come  in  under  a  void  grant,  can  acquire  nothing  Sompey- 
reac  H  al  v.  The  United  States     2:2 
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11.  The  legal  title  to  linds  in  Ohio  cih  only  be  pMsed  by  a  proper 
conveymce  by  deed,  according  to  the  laws  of  that  atate.  Iferru 
▼.  Harmer'a  Ltme.    S54> 

LEX  LOCI. 

A  bond  executed  by  a  public  officer^  for  the  due  performance  of  hia 
official  duties  in  the  diabunement  of  public  money»  is  to  be  go- 
▼emed  by  the  laws  of  the  United  Statea  aa  they  operate  in  ^e 
district  of  Columbia^  the  accounts  of  the  officer  being  required  to 
be  settled  at  the  treasury  department.  Dimean^a  Htin  ▼.  The 
OkUed  Siaiei,    435. 

LIEN. 

Admiralty. 

MANDAMUS. 

In  the  district  court  of  the  northern  district  of  New  York,  writs  of 
right  were  prosecuted  for  lands  lying  in  that  district,  and  neither 
in  the  writs,  or  in  the  counts,  was  there  an  averment  of  the 
value  of  the  premises  being  sufficient  in  amount  to  give  the 
court  jurisdiction.  The  tenants  appeared,  and  moved  to  dismiss 
the  cause  for  want  of  jurisdictioni  which  motion  was  granted. 
Subsequently,  the  demandant  moved  to  reinstate  the  cases  and  to 
amend,  by  Inserting  an  averment  that  the  premises  were  of  the 
value  of  five  hundred  dollars;  which  motion  was  denied  by  the 
court  The  demandant  also  moved  the  court  to  compel  fiUl  re- 
cords of  the  judgments  and  orders  of  dismission,  and  of  the  process 
in  the  several  suits^  to  be  made  up  and  filed,  so  that  the  demandant 
might  have  the  benefit  of  a  writ  of  error  to  the  dupreme  court,  in 
order  to  have  its  decinon  upon  the  grounds  and  merits  of  such 
judgments  and  orders.  The  district  court  refused  this  motion. 
On  a  rule  in  the  supreme  court  for  a  mandamus  to  the  district 
judge,  and  a  return  to  the  same,  it  wai  held,  that  the  refusal  to 
allow  the  amendment  to  the  writ  and  count,  by  inserting  the  aver- 
ment of  the  value  of  the  property,  was  not  the  subject  of  examina- 
tion in  this  court.  The  allowance  of  amendments  to  pleadings 
is  in  the  discretion  of  the  judge  of  the  inferior  court;  and  no  con- 
trol over  the  action  of  the  judge  in  refusing  or  admitting  them 
will  be  exercised  by  this  court  The  court  granted  a  mandamus 
requiring  the  district  judge  to  have  the  records  of  the  cases  made 
up,  and  to  enter  judgments  thereon,  in  order  to  give  the  demand- 
ant the  benefit  of  a  writ  of  error  to  the  supreme  court.  Ex  parte 
Bradstreet,    634. 

MARRIAGE  SETTLEMENT. 

1 .  The  whole  charge  of  the  circuit  court  was  brougtit  up  with  the  re- 
cord.    By  the  court.     This  is  a  practice  which  this  court  have 
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tmifoniily  diaoounteiumoedy  and  whicb  the  court  truft  a  nile  made 
fttbattermwineffeetiiaDywippreis.  Mammae  v.nompmL  348. 
3.  Thii  court  have  wMxig  to  do  inth  comment!  of  the  jod^  of  the 
circait  court  i^fton  the  evidence.  The  cete  of  Canrer  ▼.  JeckioD, 
4  Peteri,  80,  81»  chad  upon  this  point.    Ibid, 

3.  The  question  now  belbre  the  court  is^  whether  the  charge  to  the 

JU17  in  the  ciicuit  court  contains  any  erroneous  statement  of  the 
Uw.  In  examining  it  for  the  purpose  of  ascertaining  its  correct- 
nesi^  the  whole  scope  and  bearing  of  it  must  be  taken  together. 
It  is  wholly  inadmissible  to  take  up  single  and  detached  passages, 
and  to  dedde  upon  them  without  attending  to  the  context^  or 
without  incorporating  such  quafifications  and  explanations  as  na- 
turally flow  from  the  language  of  other  parts  of  the  charge.  The 
whole  is  to  be  construed  as  it  must  have  been  understbod,  both  by 
the  court  and  the  jury,  at  the  time  it  was  delirered.    Tbid, 

4.  Upon  principle  and  authority,  to  make  an  antenuptial  settlement 

▼<Md  as  a  fraud  upon  creditors,  it  is  necessary  that  both  parties 
should  concur  in,  or  have  cognisance  of  the  intended  fraud.  If 
the  settler  alone  intend  a  fraud,  and  the  other  party  have  no  no- 
tice of  it,  but  is  innocent  of  it,  she  is  not,  and  cannot  be  aflected 
by  it.  Marriage,  in  contemplation  of  the  law,  is  not  onfy  a  TiJiia- 
ble  conttderation  to  support  such  a  settlement,  but  is  a  considera- 
tion of  the  highest  value,  and  from  motives  of  the  soundest  policy, 
is  upheld  with  a  strong  resolution.  The  husband  and  wife,  par- 
ties to  such  a  contract,  are  therefore  deemed,  in  the  highest  sense, 
purchasers  for  a  valuable  consideration;  and  so  that  it  is  bona  fide, 
and  without  notice  of  fi«ud,  brought  home  to  both  sides^  it  be> 
comes  unimpeachable  by  creditors,    fbid, 

5.  Fraud  may  be  imputed  to  the  parties,  either  by  direct  co-operatkHi 

in  the  original  design,  at  the  time  of  its  concoction,  or  by  construc- 
tive co-operation  from  notice  of  it,  and  carrying  the  design  upon 
such  notice  into  operation.    Ibid. 

6.  Among  creditors  equally  meritorious,  a  debtor  may  conscientiously 

prefer  one  to  another;  and  it  can  make  no  difference  that  the  pre- 
ferred creditor  is  his  own  wife.    Ibid, 

7.  Marriage  articles  or  setUements  are  not  required  by  the  laws  of  New 

Jersey  to  be  recorded,  but  only  conveyances  of  real  estate:  and  as 
to  Conveyances  of  real  estate,  the  omission  to  record  them  avoids 
them  only  as  to  purchasers  and  creditors,  leaving  them  in  full  force 
between  the  parties,     ibid. 

NAVY  AGENT. 

1.  The  act  of  the  37tii  of  March  1804,  by  which  the  president  of  the 
United  States  was  authorized  to  attach  to  the  navy  yard  at  Wash- 
ington a  captain  of  the  navy  for  the  performance  of  certain  duties, 
was  correctiy  construed  by  the  head  of  the  navy  department  until 
18?9,  allowing  to  the  defendsnt  comminions  on  the  turns  paid  hy 
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him,  as  the  special  aj^nt  of  the  navy  department  in  making  the 
disbursements.  Utdted  StaU$yi,  Maedanitl.  1. 
3.  By  an  act  passed  10th  July  1832,  congress  authorized  the  appoint- 
ment of  a  separate  and  permanent  navy  agent  at  Washington,  and 
directed  the  performance  of  the  duties  **not  only  for  the  navy 
yard  in  the  city  of  Washington,  but  for  the  navy  department,  un- 
der the  direction  of  the  secretary  of  the  navy,  in  the  payment  of 
such  accounts  and  claims  as  the  secretary  may  direct."  These 
duties  would  not  have  been  so  specially  stated  in  this  act,  if  they 
had  been  considered  by  congress  as  coming  within  the  ordinary 
duties  of  an  agent  for  the  navy  yard  at  Washington,  under  the  act 
of  1804.  But  independent  of  this  consideration,  it  is  enough  to 
know  that  the  duties  in  question  were  discharged  by  the  defend- 
ant, under  the  construction  given  to  the  law  by  the  secretary  of 
the  navy.     Ibid, 

3.  Heads  of  the  public  departments  of  the  government. 

4.  Public  accounts. 

PARTNERSHIP. 

There  is  no  doubt  that  the  liability  of  a  deceased  co-partner,  as  well 
as  his  interest  in  the  profits  of  a  concern,  may,  by  contract,  be  ex- 
tended beyond  his  death;  but  without  such  a  stipulation,  even  in 
the  case  of  a  co-partnership  for  a  term  of  years,  it  is  clear  that 
death  dissolves  the  concern.     Seholefidd  v.  Eiehelbarger,    586. 

PARDON. 

1.  The  defendant  was  indicted  for  robbing  the  mall  of  the  United  States, 

and  putting  the  life  of  the  driver  in  jeopardy,  and  the  convic- 
tion and  judgment  pronounced  upon  it  extended  to  both  offences. 
After  this  judgment  ho  prosecution  could  be  maintained  for  the 
same  offence,  or  for  any  part  of  it,  provided  the  former  conviction 
was  pleaded.     Vhiled  States  v.  Wibon*     150. 

2.  The  power  of  pardon  in  criminal  cases  bad  been  exercised  from 

time  immemorial  by  the  executive  of  that  nation  whose  language 
is  our  language;  and  to  whose  judicial  institutions  ours  bear  a 
close  resemblance.  We  adopt  tiieir  principles  respecting  the 
operation  and  effect  of  a  pardon;  and  look  into  tiieir  books  for  the 
rules  prescribing  the  manner  in  which  it  is  to  be  used  by  the  per- 
son who  would  avail  himself  of  it.  A  pardon  is  an  act  of  g^^ce, 
proceeding  from  the  power  entrusted  with  the  execution  of  the 
laws,  which  exempts  the  individual  on  whom  it  is  bestowed  from 
the  punishment  the  law  inflicts  for  a  crime  he  has  committed.  It 
is  the  private,  though  official  act  of  the  executive  magistrate,  de- 
lirered  to  the  individual  for  whose  benefit  it  is  intended,  and  not 
communicated  officially  to  the  court.  Ibid, 
X  It  is  a  constituent  part  of  the  juJicial  system,  that  the  judge  tees 
only  with  judiciid  eyes,  and  knows  nothing  respecting  any  parti- 
cular case  of  which  he  is  not  informed  judicially.    A  privmt^  deec* 
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not  communicated  to  him,  whatever  may  be  its  character,  whether 
a  pardon  or  release,  is  totally  unknown,  and  cannot  be  acted  upon. 
The  looseness  which  would  be  introduced  into  judicial  proceed- 
ings would  prove  fatal  to  the  g^at  principles  of  justice,  if  the 
judge  might  notice  and  act  upon  facts  not  brought  regularly  into 
the  cause.  Such  a  proceeding,  in  ordinary  casesi,  would  subvert 
the  best  established  principles,  and  would  overturn  those  rules 
which  have  been  settled  by  the  wisdom  of  ages.     Ibid. 

4.  There  is  nothing  peculiar  in  a  pardon  which  ought  to  distinguish  it 

in  this  respect  from  other  facts:  no  legal  principle  known  to  the 
court  will  sustain  such  a  distinction.  A  pardon  is  a  deed,  to  the 
validity  of  which  delivery  is  essential;  and  delivery  is  not  complete 
without  acceptance.  It  may  then  be  rejected  by  the  person  to 
whom  it  is  tendered;  and  if  it  be  rejected,  we  have  discovered  no 
power  in  a  court  to  force  it  on  him.     Ibid. 

5.  It  may  be  supposed  that  no  being  condemned  to  death  would  reject 

a  pardon,  but  the  rule  must  be  the  same  in  capital  cases  and  In  mis- 
demeanours. A  pardon  may  be  conditional,  and  the  condition 
may  be  more  objectionable  than  the  punishment  inflicted  by  the 
judgment.     JbU, 

6.  The  pardon  may  possibly  apply  to  a  different  person  or  a  different 

crime.  It  may  be  absolute  or  conditional.  It  may  be  controvert- 
ed by  the  prosecutor,  and  must  be  expounded  by  the  court  These 
circumstances  combine  to  show  that  this,  like  any  other  deed, 
ought  to  be  brought  *<  judicially  before  the  court,  by  plea,  motion 
or  otherwise.  *'    Ibid 

7.  The  reason  why  a  court  must,  ex  ofHcio,  take  notice  of  a  pardon  by 

act  of  parliament,  is,  that  it  is  considered  as  a  public  law,  having 
the  same  effect  on  the  case  as  if  the  general  law  punishing  the  of- 
fence had  been  repealed  or  annulled.     Ibid, 

PATENTS  FOR  NEW  AND  USEFUL  INVENTIONS. 

1.  Action  for  an  alleged  violation  of  a  patent  for  an  improvement  in 

guns  and  fire  arms.    Shaw  v.  Cooper,     292. 

2.  The  letters  patent  were  obtained  in  1822;  and  in  1S29,  the  patentee 

having  suiTendered  the  same  for  an  alleged  defect  in  the  specifi- 
cation, obtained  another  patent.  This  second  patent  is  to  be  con- 
sidered as  having  relation  to  the  emanation  of  the  patent  of  1832; 
and  not  as  liaving  been  issued  on  an  original  application.     Ibid, 

3.  The  holder  of  a  defective  patent  may  surrender  it  to  the  department 

of  state,  and  obtain  a  new  one,  which  shall  have  relation  to  the  ema- 
nation of  the  first.    Ibid, 

4ik  The  case  of  Grant  and  others  v.  Raymond,  6  Peters,  220,  cited  and 
affirmed.    Ibid, 

5,  A  second  patent  granted  on  the  surrender  of  a  prior  one  being  a 
continuation  of  the  first,  the  rights  of  a  patentee  must  be  ascer- 
^ned  by  the  law  under  which  the  original  application  was  made. 
bid. 
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6.  By  the  proYiaiont  of  the  act  of  cong^ress  of  irth  April  1800,  citizens 

and  aliens,  as  to  patent  rightly  are  placed  substantially  upon  the 
same  ground.  In  either  case,  if  the  invention  was  known  or  used 
by  the  public  before  it  was  patented,  the  patent  is  void.  In  both 
cases,  the  right  must  be  tested  by  the  same  rule.    Ibid. 

7.  What  use  by  the  public,  before  the  application  is  made  for  a  patent, 

shall  make  void  the  right  of  a  patentee.     Ibid. 

8.  From  an  examination  of  the  various  provisions  of  the  acts  of  con- 

gress relative  to  patents  for  useful  inventions,  it  clearly  appears 
that  it  was  the  intention  of  the  legislature,  by  a  compliance  with 
the  requisites  of  the  law,  to  vest  the  exclusive  right  in  the  inven- 
tor only;  and  that,  on  condition  that  his  invention  was  neither 
known  nor  Used  by  the  public,  before  his  application  for  a  patent. 
If  such  use  or  knowledge  shall  be  proved  to  have  existed  prior  to 
the  application  for  the  patent,  the  act  of  1793  declares  the  patent 
void;  and  the  right  of  ah  alien  is  vacated  in  the  same  manner,  by 
proving  a  foreign  use  or  knowledge  of  his  invention.  That  know- 
ledge or  use  which  would  be  fatal  to  the  patent  right  of  a  citizen, 
would  be  equally  so  to  the  right  of  an  alien.    Ibid. 

9.  The  knowledge  or  use  spoken  of  in  the  act  of  congress  of  1793, 

could  have  referred  to  the  public  only;  for  the  provision  would  be 
nugatory  if  it  were  applied  to  the  inrentor  himself.  He  must  ne- 
cessarily have  a  perfect  knowledge  of  the  thing  invented,  and  of 
its  use,  before  he  can  describe  it,  as  by  law  he  is  required  to  do 
preparatory  to  the  emanation  of  a  patent.     Ibid 

10.  There  may  be  cases  in  whic'h  a  knowledge  of  the  invention  may  be 
surreptitiously  obtained  and  communicated  to  the  public,  that  do 
not  affect  the  right  of  the  inventor.  Under  such  circumstances^ 
no  presumption  can  arise  in  favour  of  an  abandonment  of  the 
right  to  the  public  by  the  inventor:  though  an  acquiescence  on 
his  paii  will  lay  the  foundation  for  such  a  presumption.  It  is  un- 
doubtedly just  that  every  discoverer  should  realize  the  benefits 
resulting  from  his  discovery,  for  the  period  contemplated  by  law. 
But  those  can  only  be  reserved  by  a  substantial  compliance  with 
every  legal  requisite.  This  exclusive  right  does  not  rest  alone  on 
bis  discovery,  but  also  upon  the  legal  sanctions  which  have  been 
given  to  it,  and  the  forms  of  law  with  which  it  has  been  clothed. 
Ibid 

1 1 .  No  matter  by  what  means  an  invention  may  have  been  communi- 
cated to  the  public  before  a  patent  is  obtained,  any  acquiescence 
in  the  public  use  by  the  inventor  will  be  an  abandonme.it  of  the 
right.  If  the  right  were  asserted  by  him  who  fraudulently  ob- 
tained it,  perhaps  no  lapse  of  time  could  give  it  validity.  But  the 
public  stand  in  an  entirely  different  relation  to  the  inventor.  His 
right  would  be  secured  by  giving  public  notice  that  he  was  the 
inventor  of  the  thing  used,  and  that  he  should  apply  for  a  patent 
Ibid 

12.  The  acquiescence  of  an  inventor  in  the  public  use  of  his  invention. 
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can  in  no  case  be  presumed  where  he  has  no  knowledge  of  such 
use.  But  this  knowledge  may  be  presumed  from  the  circumstan- 
ces of  the  case.  This  will  in  general  be  a  fact  for  a  jury:  and  if 
the  inventor  do  not,  immediately  after  this  notice,  assert  his  right, 
it  is  such  evidence  of  acquiescence  in  the  public  use,  as  for  ever 
afterwsrds  to  prevent  him  from  asserting  it.  Afler  his  right  sfaaU 
be  perfected  by  a  patent,  no  presumption  arises  against  it  from  a 
subsequent  use  by  the  public.     Ibid, 

13.  A  strict  construction  of  the  act  of  cong^ress,  as  it  regards  the  public 
use  of  an  inveniion  before  it  is  patented,  is  not  only  required  by 
its  letter  and  spirit,  but  also  by  sound  policy.    Ibid. 

14.  I'he  question  of  abandonment  to  the  public,  does  not  depend  on 
the  intention  of  the  inventor.  ^Vhatever  may  be  the  intention,  if 
he  Suffers  his  invention  to  go  into  public  use,  through  any  means 
whatsoever,  without  an  immediate  assertion  of  his  right,  he  is  not 
entitled  to  a  patents  nor  will  a  patent  obtained  under  such  ciicum- 
fltances  protect  his  right.    Ibid, 

PLEAS  AND  PLEADING. 

Practice. 

PRACTICE. 

1.  A  case  not  being  properiy  prepared  in  the  circuit  court  for  a  hearing, 
the  decree  was  reversed,  and  the  cause  remanded,  with  liberty  to 
the  plaintiff  lo  amend  his  bill.    EUho  ei  al.  v.  Xeor.    130. 

3.  A  decree  was  pronounced  by  the  district  court  of  the  United  States 
for  the  district  of  Alexandria,  in  December  1829,  from  which  the 
defendants  appealed,  but  did  not  bring  up  the  record.  At  Janu- 
ary term  1832,  the  appellees,  in  pursuance  of  the  rule  of  court, 
brought  up  the  record  and  filed  it;  and,  on  motion  of  their  coun- 
sel, the  appeal  was  dismissed.  On  the  9th  of  March  1832,  a  cita- 
tion was  signed  by  the  chief  justice  of  the  court  for  the  district  of 
Columbia,  citing  the  plaintiffs  in  the  original  action  to  appear  be- 
fore the  supreme  court,  then  m  setsion,  and  show  cause  why  the 
decree  of  the  circuit  court  should  not  be  corrected.  A  copy  of 
the  record  was  returned  with  tlie  citation,  **  executed"  and  filed 
with  the  cleric.  Ily  the  court.  The  record  is  brought  up  irregu- 
larly, and  the  cause  must  be  dismissed.  Yeaion  d  aL  v,  Ltntm 
et  al    320. 

3.  The  act  of  March  1803,  which  gives  the  appeal  from  decreet  in 

chancery,  subjects  it  to  the  rules  an4  regulations  which  govetti 
writs  of  error.  Under  this  act  it  has  been  always  held  that  an  ap- 
peal may  be  prayed  in  court  when  the  dec  2e  is  pronounced.  But 
if  the  appeal  be  prayed  after  the  court  has  risen,  the  party  must 
proceed  in  the  same  manner  as  had  been  previously  directed  in 
writs  of  error.    /  bid, 

4.  The  judicial  act  directs  that  a  writ  of  error  must  be  allowed  by  a 

judge,  and  that  a  citation  shall  be  returned  with  the  record;  the 
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adverse  pMty  to  have  at  least  twenty  days  notice.  This  notice, 
the  court  understands,  is  twenty  da}'s  before  the  return  day  of  the 
writ     IbitL 

5,  Under  the  provisions  of  an  act  of  congress  passed  on  the  26th>fay 
1824»  proceedings  were  instituted  in  the  superior  court  of  the  ter- 
ritory of  Arkansas,  by  whi^  a  confirmation  was  ckimed  of  k  grant 
of  land  allege  to  have  been  made  to  the  petitioner,  Sampeyreac* 
by  the  Spanish  government,  prior  to  thc\  cession  of  Louisiana  to 
the  United  States  by  die  treaty  of  April  Sd,  1803.  This  cUum  was 
opposed  by  the  district  attorney  of  the  United  States;  and  the 
court,  after  hearing  evidence,  decreed  that  the  petitioner  recover 
the  land  from  the  United  States.  Afterwards,  the  district  attorney 
of  the  United  States,  proceeding  on  the  authority  of  the  act  of  8th 
Hay  1830,  filed  a  bill  of  review,  founded  on  the  allegation  that  the 
original  decree  was  obtained  by  fraud  and  surprise,  that  the  docu- 
ments produced  in  support  of  the  claim  of  Sampejrreac  were  forged, 
and  that  the  witnesses  who  had  been  examined  to  sustain  the  same 
were  peijured.  At  a  subsequent  term  Stewart  was  allowed  to 
become  a  defendant  to  the  bill  of  review,  and -filed  an  answer,  in 
which  the  fraud  and  forgery  are  denied,  and  in  which  he  asserts 
that  if  the  same  were  committed,  he  is  ignorant  thereof,  and  asserts 
that  he  is  a  bona  fide  purchaser  of  the  land  for  a  valuable  consi- 
deration, from  one  John  J.  Bowie,  who  conveyed  to  him  the  claim 
of  Saropeyreac  by  deed,  dated  about  the  32d  October  1828.  On 
a  final  hearing,  the  court  being  satisfied  of  the  forgery,  perjury 
and  fraud,  reversed  the  orig^inal  decree.  Held,  that  these  pro- 
ceedings were  legal,  and  were  authorized  by  the  act  of  the  Sfh  Of 
May  1830.    Sampeyreae  eiaLy,The  United  SttOa.    323. 

6.  The  act  for  regulating  processes  in  the  courts  of  the  United  States^ 
provides  that  the  forms  and  modes  of  proceeding  in  courts  of 
equity,  and  in  those  of  admiralty  and  maritime  juri3diction,  shall 
be  according  to  the  principles,  rules  and  usages  which  belong  to 
courts  of  equity  and  to  courts  of  admiralty,  respectively,  as  con- 
tradistinguished from  courts  of  common  law,  subject,  however,  to 
alterations  by  the  courts,  &c.  This  act  has  been  generally  under- 
stood to  adopt  the  principles,  rules  and  usages  of  the  court  of 
chancery  of  England.     Fattier  v.  Sinde.    252. 

7'  It  is  the  settled  practice^  in  the  courts  of  the  United  Ststes,  if  the 
case  can  be  decided  on  its  merits,  between  those  who  are  regulariy 
before  them,  although  other  persons,  not  within  their  jurisdiction, 
may  be  collaterally  or  incidentally  concerned,  who  must  have  been 
made  parties  if  they  had  been  amenable  to  its  process,  that  these 
circumstances  shall  not  expel  other  suitors  whp  have  a  constitu- 
tional and  legal  right  to  submit  their  case  to  a  court  of  the  United 
States;  provided  the  decree  may  be  made  without  affecting  their 
interests.  This  rule  has  also  been  adopted  by  the  court  of  chan- 
cery in  England.    Ibid. 

8.  The  plea  was  offered  after  issue  was  joined  on  a  pies  in  bar,  and 
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the  argument  of  the  cause  had  commenced.  Tlie  coart  might 
admit  it;  and  the  court  might  also  reject  it.  It  was  in  the  diacre- 
tioQ  of  the  court  to  allow  or  refuse  this  additional  plea.  As  it  did 
not  go  into  the  merits  of  the  case»  the  court  would  undoubtedly 
have  acted  right  in  rejecting  it  Brtedhoe  tialy,  NkotH  H  al 
413. 

9.  AU  the  proceedings  in  a  case  are  supposed  to  be  within  the  control 

of  the  court  while  they  are  m  paper,  and  before  a  jury  is  sworoy 
or.  judgment  given.  Orders  made  may  be  revised,  and  such  as  in 
the  judgment  of  the  court  may  have  been  irregular  or  improperly 
made*  may  be  set  aside.    Ihid. 

10.  Action  on  a  bond  executed  by  William  Carson,  as  pajrmaster,  and 
signed  by  A.  L.  Duncan  and  John  Carson  as  his  sureties,  condi- 
tioned that  William  Carson,  paymaster  for  the  United  States^ 
should  perform  the  duties  of  that  office  within  the  district  of  Ot^ 
le»ns.  The  breach  alleged  was  that  W.  C  had  received  large 
sums  of  money  in  his  official  capacity,  in  hif  life  time,  which  he 
had  rcAised  to  pay  into  the  treasury  of  the  United  States.  The 
bond  was  drawn  in  the  names  of  Abner  L.  Duncan,  John  Carson 
and  Thomas  Duncan  as  sureties  for  William  Carson,  but  was  not 
executed  by  Thomas  Duncan.  There  were  no  witnesses  to  the 
bond,  but  it  was  acknowledged  by  all  the  parties  to  tt  before  a 
notaiy  public.  The  defendants,  the  heirs  and  representatives  of 
A.  L.  Duncan,  in  answer  to  a  petition  to  compel  the  payment  of 
the  bond,  say  that  it  was  stipulated  and  understood,  when  the  bond 
was  executed,  that  one  Thomas  Duncan  should  ngn  it,  which  was 
never  done,  and  the  bond  was  never  completed;  and  therefore 
A.  L.  Duncan  was  never  bound  by  it:  they  also  say,  that,  as  the 
representatives  of  A.  L.  Duncan,  they  are  not  liable  for  the  alleged 
defalcation  of  William  Carson,  because  he  acted  as  paymaster  out 
of  the  limits  of  the  district  of  Louisiana;  and  the  deficiendes^  if 
any,  occurred  without  the  limits  of  the  said  district  Befbre  the 
jufy  were  sworn  the  defendants  offered  a  statement  to  the  court 
for  the  purpose  of  obtaining  a  special  vettUct  on  the  facts,  accord- 
ing to  the  provittons  of  the  act  of  the  legislature  of  Louisiana  of 
1818.  The  court  would  not  suffer  the  same  to  be  given  to  the 
jury  for  a  special  finding,  because  it  "  was  contrary  to  the  practice 
of  the  court  to  compel  a  jury  to  find.a  special  verdict"  The  judge 
charged  the  jury  that  the  bond  sued  upon  was  not  to  be  governed 
by  the  laws  of  Louinana  in  force  when. the  bond  was  ngned  at 
New  Orleans,  but  that  this  and  all  similar  bonds  must  be  consider- 
ed as  having  been  executed  at  the  seat  of  the  government  of  the 
United  States,  and  to  be  governed  by  the  principles  of  the  com- 
mon law ;  that  although  the  copy  of  the  bond  sued  on,  which  was 
oertified  from  the  tratsury  department,  exhibited  a  scrawl  instead 
^  a  seal,  yet  they  had  a  right  to  presume  that  the  original  bond 
had  be^  executed  according  to  law;  and  that  in  the  absence  of  all 
proeR^M  to  inelimkta  of  the  district  of  New  Orleans^  the  juiy  wa. 
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bound  to  pretume  that  the  defalcation  occurred  within  the  diitriett 
and  if  the  paymaster  acted  beyond  the  limits  of  the  district^  it  was 
incumbent  on  the  defendants  to  prove  the  fact:  held,  that  there 
was  no  error  in  these  decisions  of  the  district  court  of  Louisiana. 
Lwuan't  Han  v.  T%e  DhiUd  StaUa.    435. 

11.  This  b  an  official  bond,  and  was  g^ven  In  pursuance  of  a  law  of  the 
United  States.  By  tins  law,  the  conditiolis  of  the  bond  were  fixed; 
and  also  the  manner  in  which  its  obligationa  should  be  enforced. 
It  was  delivered  to  the  treasury  department  at  Washington;  and  to 
the  treasury,  did  the  pajrmaster  and  his  sureties  become  bound  to 
pay  any  moneys  in  bis  hands.  These  powers  exercised  by  the 
federal  goTemment  cannot  be  questioned.  It  has  the  power  of 
prescribing  under  its  own  laws,  what  kind  of  security  shall  be 
giTcn  by  its  agents  for  a  faithful  discharge  of  thetr  public  duties. 
And  in  such  cases  the  local  law  cannot  aiTect  the  contract,  as  it  is 
made  with  the  government;  and,  in  contemplation  of  law,  at  the 
place  where  its  principal  powers  are  exercised.    Ibid. 

12.  It  b  not  essential  that  any  court,  in  establbhing  or  changing  its 
practice,  should  do  so  by  the  adoption  of  written  rules.  Its  prac- 
tice may  be  established  by  a  uniform  mode  of  proceeding  for  a 
series  of  year%  and  thb  forms  the  law  of  the  court  In  this  case  it 
appears  that  the  Louisbna  law,  which  regulated  the  practice  of  the 
district  court  of  Louisbna,  has  not  only  been  repealed,  but  the  r^ 
cord  shows  that  in  the  year  1830,  when  the  decbion  was  given  in 
thb  case,  there  was  no  such  practice  of  the  court,  as  was  adopted 
by  the  act  of  congress  of  36th  May  1824.  The  court  refused  the 
statement  of  &cts  to  go  to  the  jury  for  a  special  finding,  because 
they  say  **-such  was  contrary  to  the  practice  of  the  court"  By 
the  court  On  a  question  of  practice,  it  would  seem  that  the  de- 
cision of  the  district  court  as  to  what  the  practice  b  should  be  con- 
clusive. The  practice  of  the  court  cannot  be  better  known  and 
established  than  by  its  own  solemn  adjudications  on  the  subject. 
Ibid. 

13.  On  the  12th  of  February  1807,  an  attachirent  was  regularly  issued 
by  the  court  of  Williamson  county,  Tennessee,  and  was,  on  the 
iSth  of  the  same  month,  levied  on  a  tract  of  Und,  the  property  of 
the  defendant  in  the  suit  Judgment  by  default  was  entered  on 
the  15th  of  October  1807;  the  property  was  on  motion  condemnecj^ 
and  a  writ  of  venditioni  exponas  issued  on  the  24th,  which  came 
intothe  hands  of  the  sheriff  oh  the  28th  of  October,  who  sold  the 
property  under  it,  on  the  2d  of  January  1808.  The  county  of  Wil- 
liamson WBS  divided  on  the  16th  of  November  1807*  and  that  part 
of  thb  land  for  which  thb  ejectment  was  brought,  Uy.inrthe  new 
county  called  Maury.  Held,  that  the  process  of  execution  for-the 
sale  of  the  land,  under  which  it  was  sold  by  the  sherifl^  was  a  di- 
rection to  the  sheriff  to  seU  the  specific  property,  which  was 
already  in  hb  possesnon,  by  vbtue  of  the  attachment,  and  was 
already  condemned  by  the  competent  tribunal.    The  nbtaquent 
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division  of  the  county  could  not  divett  his  tested  interest,  or  de- 
prive the  officer  of  the  power  to  finish  a  process  which  was  already 
begun.     TyreU*»  Han  ▼.  Bouniree  ei  aL    464w 

14.  The  instructions  given  to  the  jury,  not  confonmng  to  the  iaaae 
made  up  by  the  pleadings,  a  venire  de  novo  was  awarded.  SeeU 
T.  LurWt  AdminUtraUir.    596. 

15.  It  is  not  essential  that  any  court,  in  establishing  or  changing  its 
practice,  should  do  so  by  the  adoption  of  written  rules.    Its  prac- 
Uce  may  be  established  by  a  uniform  mode  of  proceeding  for  a 
series  of  years,  and  this  forms  the  law  of  the  court    In  this  case  it 
appears  that  the  Louisiana  law,  which  regulated  the  practice  of 
the  district  court  of  Louinana,  has  not  only  been  repesled,  but  the 
record  shows  that  in  the  year  1830,  when  the  decision  was  i^ren 
in  this  case,  there  was  no  such  practice  of  the  court,  as  was  adopt- 
ed by  the  act  of  congress  of  26th  May  1824.    The  court  refused 
the  statement  of  facts  to  go  to  the  jury  for  a  spedal  finding,  be- 
cause they  say  **  such  was  contrary  to  the  practice  of  the  court'* 
By  the  court.     On  a  question  of  practice,  it  would  seem  that  the 
decision  of  the  district  court  as  to  what  the'practice  is  should  be 
conclusive.    The  practice  of  the  court  cannot  be  better  known 
and  established  than  by  its  own  solemn  adjudications  on  the  sub- 
ject.   Duncan's  Hein  v.  The  UniUd  Statu.    4^5. 

16.  In  cases  where  the  demand  is  not  for  money,  and  the  nature  of  the 
action  does  not  require  the  value  of  the  thing  demanded  to  be 
stated  in  the  declaration,  the  practice  of  this  court,  and  of  the 
courts  of  the  United  States  has  been,  to  allow  the  value  to  be  given 
in  evidence.    Ex  parte  Bradttrtd,    634. 

ir.  This  court  will  not  exercise  any  control  over  the  proceedings  of 
an  inferior  court  of  the  United  States,  in  allowing  or  refusing  to 
allow  amendments  in  the  pleadings,  in  cases  depending  in  thoee 
courts;  but  every  party  in  such  courts  has  a  right  to  the  judgment 
of  this  court  in  a  suit  brought  in  those  courts,  provided  the  matter 
in  dispute  exceeds  the  value  of  two  thousand  dolUrs.    Ibid, 

PRINCIPAL  AND  SURETY. 

Guarantee. 

PROCESS. 

The  form  of  process  in  the  case  of  The  State  of  Rhode  Ishind  v.  The 
State  of  Massachusetts.    Bh4)de  Aland  v.  Mnnaehuaetti.    651. 

PROMISSORY  NOTE. 

1.  Whether  certain  facts  in  reference  to  an  alleged  nouce  to  the  in- 

dorser,  and  denumd  of  payment  of  a  promissoxy  note  by  the  drawer, 
amounted  to  a  waiver  of  the  objection  to  the  want  of  demand  and 
notiee,  is  a  question  of  fact,  and  not  matter  of  law,  for  the  consi- 
deration of  the  jurv.    Dhion  Bank  v.  Magmder.     "^ST* 

2.  Usury. 


INDEX  n\ 

PUBLIC  AGENTS  AND  OFFICERS. 

1.  The  United  States  brought  an  action  against  General  Ripley  for  a 

certain  amount  of  public  money  he  had,  as  was  alleged,  fiuled  to 
abeount  for  and  pay  orer  as  the  law  required.  The  defendant  wat 
in  the  seryice  of  the  United  States  from  1812  to  1S17\  and  was 
promoted  at  different  periodsy  until  he  rengned  hb  commission  as 
major-general  by  brevet  in  the  latter  year.  During  this  period  he 
rendered  distinguished  and  active  military  senrices  to  his  country, 
and  receired  the  pay  and  emoluments  to  which  his  rank  entitled 
him,  under  the  law  and  regulations  applicable  thereto.  Large 
sums  of  moneys  passed  through  his  hands,  and  were  disbursed  by 
him  for  the  supplies  of  the  troops  under  his  command.  He  claimed 
a  commission  on  these  sums,  and  offered  evidence  to  prove  that 
similar  allowances  had  been  made  to  othen.  He  also  claimed 
extra  pay  or  compensation  for  services  performed  by  him,  not 
within  the  line  of  hb  duty,  in  preparing  plans  of  fortifications^  and 
for  procuring  and  forws^ng  supplies  of  promions,  Sr.c.  to  troops 
of  the  United  States,  beyond  hb  military  command.  These  claims 
were  reasted  by  the  United  States  on  the  ground  that  no  other 
compensation  could  be  allowed  to  him  than  such  as  was  mentioned 
or  defined  by  the  laws  of  the  United  States,  by  instructions  of  the 
president,  gr  by  the  legtl  regulations  of  the  war  department 
UhiUd  States  v.  Eipky.     18. 

2.  It  is  presumed  that  every  person  who  has  been  engaged  in  the  pub- 

lic service  has  received  the  compensation  allowed  by  law,  until  the 
contrary  appear.  The  amount  of  compensation  in  tiie  military  ser- 
vice may  depend,  in  some  degree,  on  the  regulations  of  the  war 
department  { but  such  regulations  must  be  uniform,  and  applicable 
to  aH  officers  under  the  same  circumstances.     Ibid. 

3.  If  the  disbursements,  for  which  compensation  b  claimed,  were  not 

such  as  were  ordinarily  attached  to  the  duties  of  the  officer,  the 
Act  ihould  be  stated;  and  also  that  the  service  was  performed 
under  the  sanction  of  the  government,  or  under  such  circumstances 
as  rendered  the  extra  labour  and  responnbility  assumed  in  perform- 
ing it  necessary.    Ibid, 

4.  Should  the  accounting  officer  of  the  treasury  refuse  to  allow  an 

officer  the  established  compensation  which  belongs  to  hb  station, 
the  dttm,  having  been  rejected  by  the  proper  department,  should, 
unquestionably,  be  allowed  by  way  of  set-off  to  the  demand  of  the 
government  by  a  court  and  jury.    Ibid. 

5.  And  it  b  equaQy  clear,  that  an  equitable  allowance  should  be  made 

in  the  ssme  manner  for  extra  services  performed  by  an  officer 
wliich  did  not  come  within  the  line  of  his  official  duty,  and  which 
had  been  performed  under  the  sanction  of  the  government,  or 
under  drcumstances  of  peculiar  emergency.  In  such  a  case  the 
compensation  should  be  g^raduated  by  the  amount  paid  for  like 
services  under  similar  circumstances.  Usage  may  be  safely  relied 
upon  in  such  cases,  aa  fixing  a  just  compensation .  Ibid. 
6    However  valuable  tbe  plans  for  fortifications,  prepared  by  a  public 
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officer,  may  have  been,  unlew  they  were  prepared  at  the  requeal 
of  the  goTemment,  or  were  indispensable  to  the  pubEe  service*  as 
a  matter  of  ri^t,  a  compensation  for  them  cannot  be  claimed. 
Ibid. 

r.  The  claims  of  compensation  set  up  by  a  public  officer,  must  be 
brought  within  the  established  rules  on  the  subj«ct»  before  they 
can  receive  judicial  sanction.    Ibid. 

^  The  United  States  instituted  an  action  to  recover  a  balance,  certified 
at  the  treasury,  against  the  defendant  on  the  settlement  of  hie 
accounts  as  secretary  to  the  commissioners  of  the  navy  hospital 
fund.  Upon  this  settlement,  the  defendant  set  up  a  claim  for 
compeiisation,  for  what  he  considered  extra  services*  in  bringing 
up  and  arranging  the  records  of  the  board,  antecedent  to  his  ap- 
pointment  as  secretary;  and  also  for  commissions  on  the  disburse- 
ment of  moneys  under  the  order*  of  the  board.  These  claims 
were  rejected  by  the  accounting  officers  of  the  treasury,  lUid  were 
on  the  trial  set  up  by  way  of  set-off  against  the  demand  on  the 
part  of  the  United  States.  Held:  that  the  allowance  of  compen- 
sation  by  a  fixed  salary  to  the  defendant,  as  the  secretary  of  the 
board  of  the  nav}'  hospital  commissioners,  did  not  exclude  his  ri^ht 
to  claim  extra  compensation  for  the  disbursement  of  moneys  be- 
longing to  the  navy  hospital  fund.  Held:  that  it  was  not  necessary 
to  entitle  the  defendant  to  siikch  compensation,  that  the  board  of 
cornmissioners  should  have  passed  a  resolution  for  the  payment  of 
such  commissions,  and  that  the  claim  of  commissions  should  hare 
been  sanctioned  and  settled  by  the  board,  in  order  to  enable  the 
defendant  to  set  up  a  claim  against  the  United  States.  Uniied 
StatCB  V.  FiUebrmm.    2a 

9.  The  authority  of  the  commissioners  to  appoint  a  secretary  was  not 

deniedf  and  this  same  authority  must  necessarily  exist,  to  appoint 
agents  and  superintendents  for  tiie  management  of  the  business 
connected  with  the  employment  of  the  iiind;  and  which,  in  the 
absence  of  any  regulation  by  law  on  the  subject,  muat  carry  with 
it  a  right  to  determine  the  compensation  to  be  allowed  them. 
Ibid. 

10.  From  the  testimony  in  the  case,  it  is  very  certain  that  the  secretaiy 
of  the  navy  considered  the  agency  of  the  defendant  in  relation  to 
the  fund  as  entirely  distinct  fWmi  his  d«Qr  as  secretaiy,  and  for 
which  he  was  to  have  extra  compensatioik'  And  it  is  ftiiiy  to  be 
collected  from  his  deposition  that  all  this  recweil  the  direct  sanc- 
tion of  all  the  commissioners.  But  whether  it  did  or  not,  it  was 
-binding  on  the  board;  for  the  secretary  of  the  navy  was  the  acting 
commissioner,  having  the  authority  of  the  bosird  fbr  doing  what  he 
did,  and-his  acts  were  the  acts  of  the  board,  in  judgment  of  hiw. 
It  was  therefore  an  express  contract  entered  into  between  the 
board  or  itt  agent,  and  the  defendant^  and  it  was  not  in  the  power 
pf  the  hoard,  composed  even  of  the  same  men  after  the  service 
imd  been  performed,  to  rescind  the  eoiitnet»  and  withhold  lipom 
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the  defeodiat  the  sdpiikted  compenaation.  Thert  is  no  doubt, 
the  boerd,  composed  of  other  inemben*  had  the  same  power  c  er 
this  matter  as  the  former  board;  but  it  cannot  be' admitted  that  it 
had  any  greater  power.  The  rejection  therefore  of  these  chums, 
on  the  7th  of  September  1929,  alter  all  the  serrices  had  been  per- 
formed by  the  defendant,  can  have  no  influence  upon  the  question. 
Ibid. 

11.  There  is  no  general  principle  of  law  known  to  the  CTurt,  and  no 
authority  has  been  shown  establishing  the  doctrine  that  all  tiie 
proceedings  of  such  boards  must  be  in  writingi  or  that  they  cball 
be  deemed  yoidf  unless  the  statute  under  which  they  act  shall  re- 
quire their  proceedings  to  be  reducea  to  writing.  It  i^  certainly 
fit  and  proper  thai  every  important  transaction  of  the  board  shouU 
be  committed  to  writing;  but  the  law  imposes  no  such  indispensa- 
ble duty.  The  act  of  1811,  4  Laws  17.  S.  311,  constituting  the 
fund  for  navy  hospital^  only  makes  the  secretaries  of  the  navy, 
treasury  and  war  departments,  a  board  of  commissioners,  by  the 
name  and  style  of  commissioners  of  navy  hospitals,  and  gives  some 
general  directions  in  what  way  the  fiind  is  to  be  employed:,  but 
the  mode  and  manner  of  transacting  their  business  is  not  in^any 
way  prescribed.    Ibid. 

13.  It  is  not  true  even  with  respect  to  corporations,  that  all  their  acts 
must  be  established  by  positive  record  evidence.  In  the  case  of 
the  Bank  of  the  United  SUtes  v.  Dandridge,  12  Wheat.  69,  this 
court  say,  "  we  do  not  admit,  as  a  general  proposition,  that  the 
acts  of  a  corporation  are  invalid'  merely  from  an  omission  to  have 
them  reduced  to  vmting,  unless  the  statute  creating  it,  makes  such 
writing  indispensable  as  evidence,  or  to  give  them  an  obligatory, 
force.  If  the  statute  imposes  such  restriction,  it  must  be  obeyed. 
If  the  board  had  authority  to  employ  the  defendant  to  perform  the 
services  which  he  has  rendered,  and  these  services  have  been  ac- 
tually rendered  at  the  request  of  the  board,  the  law  implies  a  pro- 
mise to  pay  for  the  same.  This  principle  is  fiiUy  established  in 
the  case  of  the  United  States  v.  Wilkins,  6  Wheat  143:  which 
brought  under  the  consideration  of  the  court,  the  act  of  the  3d  of 
March  1797,  3  Laws  U.  S.  594^  providing  for  the  settlement  of  ac- 
counts between  the  United  States  and  public  recetrers.    lUeL 

13.  The  instfuctiVQS  given  to  the  jury  by  the  circuit  court  were:  if  the 
jury  believe*lrt>m  the  evidence,  that  the  reg^ar  duties  to  be  per- 
formed by  the  defendant,  as  secretary  to  the  commissioners  of  the 
navy  hospital  fund,  at  the  stated  salary  of  two  hundred  and  fifty 
ddhtrs  per  annum,  did  not  extend  to  the  receipt  and  disbursement 
of  the  fund:  that  the  duty  of  receiving  and  ^sbursing  the  fiind 
was  required  of  and  performed  by  him,  as  an  eittk  service,  over 
and  above,  the  regular  duties  of  his  said  appointment:  that  it  has 
been  fixr  many  jrears  the  general  practice  of  the  government  and 
its  several  departmeft^  to  allow  to  persons,  though  holding  offices 
or  clerkships,  for  the  proper  duties  of  which  thny  receive  stated 
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not  communicated  to  him,  whatever  may  be  its  chancier,  whether 
a  pardon  or  release,  is  totally  unknown,  and  cannot  be  acted  upon. 
The  looseness  whicfa^ would  be  introduced  into  judicial  proceed- 
ings would  prove  fatal  to  the  great  principles  of  justice,  if  the 
judg^  might  notice  and  act  upon  facts  not  brought  regularly  into 
the  cause.  Such  a  proceeding,  in  ordinary  cases,  would  subvert 
the  best  established  principles,  and  would  overturn  those  rules 
which  have  been  settled  by  the  wisdom  of  ages«     IbiiL 

4.  There  is  nothing  peculiar  in  a  pardon  which  ought  to  distinguish  it 

in  this  respect  from  other  facts:  no  legal  principle  known  to  the 
court  will  sustain  such  a  distinction.  A  pardon  is  a  deed,  to  the 
validity  of  which  delivery  is  essential;  and  delivery  is  not  complete 
without  acceptance.  It  may  then  be  rejected  by  the  person  to 
whom  it  is  tendered;  and  if  it  be  rejected,  we  have  discovered  no 
power  in  a  court  to  force  it  on  him.     Ibid, 

5.  It  may  be  supposed  that  no  being  condemned  to  death  would  reject 

a  pardon,  but  the  rule  must  be  the  same  in  capital  cases  and  In  mis- 
demeanours. A  pardon  may  be  conditional,  and  the  condition 
may  be  more  objectionable  than  the  punisliment  inflicted  by  the 
judgment.     JbU, 

6.  The  pardon  may  possibly  apply  to  a  different  person  or  a  difTerent 

crime.  It  may  be  absolute  or  conditional.  It  may  be  controvert- 
ed by  the  prosecutor,  and  must  be  expounded  by  the  court  These 
circumstances  combine  to  show  that  this,  like  any  other  deed* 
ought  to  be  brought  "judicially  before  the  court,  by  plea,  motion 
or  otherwise. "  Ibid. 
7-  The  reason  why  a  court  must,  ex  officio,  take  notice  of  a  pardon  by 
act  of  parliament,  is,  that  it  is  considered  as  a  public  law,  having 
the  same  effect  on  tlie  case  as  if  the  general  law  punishing  the  of- 
fence had  been  repealed  or  annulled.     Ibid. 

PATENTS  FOR  NEW  AND  USEFUL  INVENTIONS. 

1.  Action  for  an  alleged  violation  of  a  patent  for  an  improvement  in 

guns  and  fire  arms.    Shaw  v.  Cooper,     292. 

2.  The  letters  patent  were  obtained  in  1822;  and  in  1829,  the  patentee 

liaving  suiTendered  the  same  for  an  alleged  defect  in  the  specifi. 
cation,  obtained  another  patent.  This  second  patent  is  to  be  con- 
sidered as  having  relation  to  the  emanation  of  the  patent  of  1822| 
and  not  as  having  been  issued  on  an  original  application.     Ibid. 

3.  The  holder  of  a  defective  patent  may  surrender  it  to  the  departnlent 

of  state,  and  obtain  a  new  one,  which  shall  have  relation  to  the  ema- 
nation of  the  first.    Ibid. 

4w  The  case  of  Grant  and  others  v.  Raymond,  6  Peters,  220,  cited  and 
affirmed.    Ibid. 

5.  A  second  patent  granted  on  the  surrender  of  a  prior  one  being  a 
continuation  of  the  first,  the  rights  of  a  patentee  must  be  ascer- 
^auned  by  the  law  under  which  the  original  application  was  made. 
bid. 
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6.  By  the  prorbions  of  the  act  of  congress  of  irth  April  ISOO,  citizens 

and  aliensy  as  to  patent  rigfati^  are  placed  substantially  upon  the 
same  ground.  In  either  case,  if  the  iuTention  was  known  or  used 
by  the  public  before  it  was  patented,  the  patent  is  void.  In  both 
cases,  the  right  must  be  tested  by  the  same  rule.     Ibid, 

7.  What  use  by  the  public,  before  the  application  is  made  for  a  patent, 

shall  make  void  the  right  of  a  patentee.    Ibid, 

8.  From  an  examination  of  the  various  provisions  of  the  acts  of  con- 

gress relative  to  patents  for  useful  inventions,  it  clearly  appears 
that  it  was  the  intention  of  the  legislature,  by  a  compliance  with 
the  requisites  of  the  law,  to  vest  the  exclusive  right  in  the  inven- 
tor only;  and  that,  on  condition  that  hb  invention  was  neither 
known  nor  Used  by  the  public,  before  his  application  for  a  patent. 
If  such  use  or  knowledge  shall  be  proved  to  have  existed  prior  to 
the  application  for  the  patent,  the  act  of  1793  declares  the  patent 
void;  and  the  right  of  ah  alien  is  vacated  in  the  same  manner,  by 
proving  a  foreign  use  or  knowledge  of  his  invention.  That  know- 
ledge or  use  which  would  be  fittal  to  the  patent  right  of  a  citizen^ 
would  be  equally  so  to  the  right  of  an  alien.    Ibid, 

9.  Tlie  knowledge  or  use  spoken  of  in  the  act  of  congress  of  1793, 

could  have  referred  to  the  public  only;  for  the  provision  would  be 
nugatory  if  it  were  applied  to  the  inventor  himself.  He  must  ne- 
cessarily have  a  perfect  knowledge  of  the  thing  invented,  and  of 
its  use,  before  he  can  describe  it,  as  by  law  he  is  required  to  do 
preparatory  to  the  emanation  of  a  patent.     Ibid, 

10.  There  may  be  cases  in  whicli  a  knowledge  of  the  invention  may  be 
suri*eptitiou8ly  obtained  and  communicated  to  the  public,  that  do 
not  affect  the  right  of  the  inventor.  Under  such  circumstancesi, 
no  presumption  can  arise  in  favour  of  an  abandonment  of  the 
right  to  the  public  by  the  inventor:  though  an  acquiescence  on 
his  paii  will  lay  the  foundation  for  such  a  presumption.  It  is  un- 
doubtedly just  that  every  f^MCoycttr  should  realize  the  benefits 
resulting  from  his  discovery,  for  the  period  contemplated  by  law. 
But  those  can  only  be  reserved  by  a  substantial  compliance  with 
every  leg^l  requisite.  This  exclusive  right  does  not  rest  alone  on 
his  discovery,  but  also  upon  the  legal  sanctions  which  have  been 
given  to  it,  and  the  forms  of  law  with  which  it  has  been  clothed. 
Ibid, 

1 1 .  No  matter  by  what  means  an  invention  may  have  been  communi- 
cated to  the  public  before  a  patent  b  obtained,  any  acquiescence 
in  the  public  use  by  the  inventor  will  be  an  abandonme.it  of  the 
right.  If  the  right  were  asserted  by  him  who  fraudulently  ob« 
tained  it,  perhaps  no  lapse  of  time  could  give  it  validity.  But  the 
public  stand  in  an  entu-ely  different  relation  to  the  inventor.  His 
right  would  be  secured  by  giving  public  notice  that  he  was  the 
inventor  of  the  thing  used,  and  that  he  should  apply  for  a  patent. 
Ibid, 

12.  The  acquiescence  of  an  inventor  in  the  public  use  of  his  invention, 
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can  in  no  case  be  presumed  where  he  hu  no  knowledge  of  such 
use.  But  this  knowledge  may  be  presumed  from  the  cireumstui- 
ces  of  the  case.  This  will  in  general  be  a  fiict  for  a  jury;  and  if 
the  inventor  do  not,  immediately  aAer  this  notice,  assert  his  right, 
it  is  such  evidence  of  acquiescence  in  the  public  use,  as  for  ever 
afterwards  to  prevent  him  from  asserting  it.  Ailer  his  right  shall 
be  perfected  by  a  patent,  no  presumption  arises  against  it  from  a 
subsequent  use  by  the  public.     Ibid. 

13.  A  strict  construction  of  the  act  of  congress,  as  it  regards  the  public 
use  of  an  inveniion  before  it  is  patented,  is  not  only  required  by 
its  letter  and  spirit,  but  also  by  sound  policy.    Ibid. 

14.  I'he  question  of  abandonment  to  the  public,  does  not  depend  on 
the  intention  of  the  inventor.  Whatever  may  be  the  intention,  if 
he  suffers  his  invention  to  go  into  public  use,  through  any  means 
whatsoever,  without  an  immediate  assertion  of  his  right,  he  is  not 
entitled  to  a  patent)  nor  will  a  patent  obtained  under  such  circuro- 
ftances  protect  his  right.    Ibid. 

PLEAS  AND  PLEADING. 

Practice. 

PRACTICE. 

1.  A  case  not  being  properly  prepared  in  the  circuit  court  for  a  hearing, 
the  decree  was  reversed,  and  the  cause  remanded,  with  liberty  to 
the  plaintiff  to  amend  his  bill.    E^ho  et  oL  v.  Lear.    130. 

3.  A  decree  was  pronounced  by  the  district  court  of  the  United  States 
for  the  district  of  Alexandria,  in  December  1829,  from  which  the 
defendants  appealed,  but  did  not  bring  up  the  record.  At  Janu- 
ary term  1832,  the  appellees,  in  pursuance  of  the  rule  of  court, 
brought  up  the  record  and  filed  it;  and,  on  motion  of  their  coun- 
sel, the  appeal  was  dismissed.  On  the  9th  of  Harch  1832,  a  cita- 
tion was  signed  by  the  chief  justice  of  the  court  for  the  district  of 
Columbia,  citing  the  plaintiffs  in  the  original  action  to  appear  be- 
fore the  supreme  court,  then  in  aeaaion,  and  show  cause  why  the 
decree  of  the  circuit  court  should  not  be  corrected.  A  copy  of 
the  record  was  returned  with  the  citation,  **  executed'*  and  filed 
with  the  cletib.  fly  the  court.  The  record  is  brought  up  irregu- 
larly, and  the  cause  must  be  dismissed.  Yeaton  et  aL  ▼.  Lenox 
et  aL    330. 

3.  The  act  of  March  1803,  which  gives  the  appeal  from  decrees  in 

chancery,  subjects  it  to  the  rules  an4  regulations  which  govem 
writs  of  error.  Under  this  act  it  has  been  always  held  that  an  ap- 
peal may  be  prayed  in  court  when  the  dec  ^e  is  pronounced.  But 
if  the  appeal  be  prayed  after  the  court  has  risen,  the  party  must 
proceed  in  the  same  manner  as  had  been  previously  directed  in 
writs  of  error.    Ibid. 

4.  The  judicial  act  directs  that  a  writ  of  error  must  be  allowed  by  a 

judge,  and  that  a  citation  shall  be  returned  with  the  records  the 


INDEX.  717 

PRACTICE. 

advene  puty  to  have  at  least  twenty  days  notice.  This  notice, 
the  court  understands,  is  twenty  days  before  the  return  day  of  the 
writ.    Ibid. 

5.  Under  the  provisions  of  an  act  of  congress  passed  on  the  36th>fay 
1824,  proceedings  were  instituted  in  the  superior  court  of  the  ter- 
ritory of  Arkansas,  by  whit^  a  confirmation  was  cUimed  of  *.  grant 
of  land  allege  to  have  been  made  to  the  petitioner,  Sampeyreac, 
by  the  Spanish  government,  prior  to  the\  cession  of  Louisiana  to 
the  United  States  by  the  treaty  of  April  3d,  1803 .  This  claim  was 
opposed  by  the  district  attorney  of  the  United  States;  and  the 
court,  after  hearing  evidence,  decreed  that  the  petitioner  recover 
the  land  from  the  United  States.  Afterwards,  the  district  attorney 
of  the  United  States,  proceeding  on  the  authority  of  the  act  of  8th 
Hay  1830,  filed  a  bill  of  review,  founded  on  the  allegation  that  the 
original  decree  was  obtained  by  fraud  and  surprise,  that  the  docu- 
ments produced  in  support  of  the  claim  of  Sampeyreac  were  forged, 
and  that  the  witnesses  who  had  been  examined  to  sustain  the  same 
were  perjured.  At  a  subsequent  term  Stewart  was  allowed  to 
become  a  defendant  to  the  bill  of  review,  and  filed  an  answer,  in 
which  the  fraud  and  forgery  are  denied,  and  in  which  he  asserts 
that  if  the  same  were  committed,  he  is  ignorant  thereof,  and  asserts 
that  he  is  a  bona  fide  purchaser  of  the  land  for  a  valuable  conn- 
deration,  firom  one  John  J.  Bowie,  who  conveyed  to  him  the  claim 
of  Sampeyreac  by  deed,  dated  about  the  32d  October  1828.  On 
a  final  hearing,  the  court  being  satisfied  of  the  forgery,  perjury 
and  fraud,  reversed  the  original  decree.  Held,  that  these  pro- 
ceedings were  legal,  and  were  authorized  by  the  act  of  the  5th  df 
May  1830.    Sampeyreac  etoLy.The  Untied  Siaiee.    222. 

6.  The  act  for  regulating  processes  in  the  courts  of  the  United  States^ 
provides  that  the  forms  and  modes  of  proceeding  in  courts  of 
equity,  and  in  those  of  admiralty  and  maritime  juri9diction,  shall 
be  according  to  the  principles,  rules  and  usages  which  belong  to 
courts  of  equity  and  to  courts  of  admiralty,  respectively,  as  con- 
tradistinguished from  courts  of  common  law,  subject,  however,  to 
alterations  by  the  courts,  &c.  This  act  has  been  generally  under- 
stood to  adopt  the  principles,  rules  and  usages  of  the  court  of 
chancery  of  England.     Fattier  v.  Jffinde,    252. 

7-  It  is  the  settled  practice'  in  the  courts  of  the  United  States,  if  the 
case  can  be  decided  on  its  merits,  between  those  who  are  regularly 
before  them,  although  other  persons,  not  within  their  jurisdiction, 
may  be  collaterally  or  incidentally  concerned,  who  must  have  been 
made  parties  if  they  had  been  amenable  to  its  process,  that  these 
circumstances  shall  not  expel  other  suitors  whp  have  a  constitu- 
tional and  legal  right  to  submit  their  case  to  a  court  of  the  United 
States;  provided  the  decree  may  be  made  without  affecting  their 
interests.  This  rule  has  also  been  adopted  by  the  court  of  chan- 
cery in  England.    Ibid, 

8.  The  plea  was  offered  after  issue  was  joined  on  a  plea  in  bar,  and 
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the  argument  of  the  cause  bad  commenced.  Tlie  court  miglit 
admit  it;  and  the  court  might  alto  reject  it  It  was  in  the  discre- 
tion of  the  court  to  allow  or  reftise  this  additional  plea.  As  it  did 
not  go  into  the  merits  of  the  case,  the  court  would  undoubtedly 
have  acted  right  in  rejecting  it  Breedhce  ettiLy.  Nkolet  d  aL 
413. 

9.  All  the  proceedings  in  a  case  are  supposed  to  be  within  the  control 

of  the  court  while  they  are  m  paper,  and  before  a  juiy  is  sworn, 
or.  judgment  given.  Orders  made  may  be  revised,  and  such  as  in 
the  judgment  of  the  court  may  have  been  irregular  or  improperly 
made,  may  be  set  aside.    Ibid. 

10.  Action  on  a  bond  executed  by  William  Carson,  as  paymaster,  and 
signed  by  A.  L.  Duncan  and  John  Carson  as  his  sureties,  condi- 
tioned  that  William  Carson,  paymaster  for  the  United  Statei^ 
should  perform  the  duties  of  that  office  within  the  district  of  Or- 
leans. The  breach  alleged  was  that  W.  C  had  received  large 
sums  of  money  in  his  official  capacity,  in  hie  life  time,  which  he 
had  refused  to  pay  into  the  treasury  of  the  United  States.  The 
bond  was  drawn  in  the  names  of  Abner  L.  Duncan,  John  Carson 
and  Thomas  Duncan  as  sureties  for  William  Carson,  but  was  not 
executed  by  Thomas  Duncan.  There  were  no  witnesses  to  the 
bond,  but  it  was  acknowledged  by  all  the  parties  to  it  before  a 
notary  public.  The  defendants,  tiie  heirs  and  representatives  of 
A.  L.  Duncan,  in  answer  to  a  petition  to  compel  the  payment  of 
the  bond,  say  that  it  was  stipulated  and  understood,  when  the  bond 
was  executed,  that  one  Thomas  Duncan  should  sign  it,  which  was 
never  done,  and  the  bond  was  never  completed}  and  therefore 
A.  L.  Duncan  was  never  bound  by  it:  they  also  say,  that,  as  the 
representatives  of  A.  L.  Duncan,  they  are  not  liable  for  the  alleged 
defalcation  of  William  Carson,  because  he  acted  as  paymaster  out 
of  the  limits  of  the  district  of  Louinana;  and  the  deficiencies,  if 
any,  occurred  without  the  limits  of  the  said  district  Before  the 
jury  were  sworn  the  defendants  offered  a  statement  to  the  court 
for  the  purpose  of  obtaining  a  special  verdict  on  the  facts,  accord- 
ing to  the  provisions  of  the  act  of  the  legislature  of  JLouisiaoa  of 
1818.  The  court  would  not  suffer  the  same  to  be  given  to  the 
jury  for  a  special  finding,  because  it  *'  was  contrary  to  the  practice 
of  the  court  to  compel  a  jury  to  find.a  special  verdict"  The  judge 
chai^ged  the  jury  that  the  bond  sued  upon  was  not  to  be  governed 
by  the  laws  of  Louisiana  in  force  when  the  bond  was  signed  at 
New  Orleans,  but  that  this  and  all  similar  bonds  must  be  consider- 
ed as  having  been  executed  at  the  seat  of  the  government  of  the 
United  States,  and  to  be  governed  by  the  principles  of  the  com- 
mon law ;  that  although  the  copy  of  the  bond  sued  on,  which  was 
certified  from  the  treasury  department,  exhibited  a  scrawl  instead. 
9f  a  seal,  yet  they  had  a  right  to  presume  that  the  original  bond 
bad  hepn  executed  according  to  law{  and  that  in  the  absence  of  all 
prodfai  to  tbe  liniU*  of  the  district  of  New  Orleansi  the  joiy  wa 
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bound  to  prenime  that  the  defidcation  oecuned  within  the  diatricti 
nod  if  the  pajmniter  acted  beyond  the  limita  of  the  diatrict,  it  waa 
incumbent  on  the  defendants  to  prore  the  fact:  held*  that  there 
waa  no  enor  in  theae  deciiiona  of  the  diatrict  court  of  Louiaiana. 
IhMcan**  Hetn  y.  7%e  JJmUdSUiiB,    435. 

11.  Thia  is  an  official  bond,  and  waa  given  in  pursuance  of  a  law  of  the 
United  Statea.  By  thia  law,  the  conditiona  of  the  bond  were  fixed; 
and  also  the  manner  in  which  ita  obligationa  should  be  enforced. 
It  was  delirered  to  the  treasury  department  at  Washington;  and  to 
the  treasury,  did  the  pajrmaster  and  hia  sureties  become  bound  to 
pay  any  moneys  in  his  hands.  These  powers  exercised  by  the 
federal  goTcmment  cannot  be  questioned.  It  has  the  power  of 
prescribing  under  its  own  laws,  what  kind  of  security  shall  be 
given  by  ita  agents  for  a  faithful  discharge  of  their  public  duties. 
And  in  such  caaea  the  local  law  cannot  aifect  the  contract,  as  it  is 
made  with  the  goremment;  and,  in  contemplation  of  law,  at  the 
place  where  its  principal  powers  are  exerciaed.    Ihid. 

13.  It  ia  not  essential  tiiat  any  court,  in  establishing  or  changing  its 
practice,  should  do  so  by  the  adoption  of  written  rulea.  Its  prac- 
tice may  be  establiahed  by  a  uniform  mode  of  proceeding  for  a 
series  of  year%  and  this  forms  the  law  of  the  court  In  this  case  it 
appears  tiiat  the  Louisiana  law,  which  regulated  the  practice  of  the 
diatrict  court  of  Loubiana,  has  not  only  been  repealed,  but  the  re- 
cord shows  that  in  the  year  1830,  when  the  decision  was  given  in 
this  case,  there  was  no  such  practice  of  the  court,  as  was  adopted 
by  the  act  of  congress  of  36th  May  1834.  The  court  refused  the 
statement  of  facts  to  go  to  the  jury  for  a  special  finding,  because 
they  say  "-such  was  contrary  to  the  practice  of  the  court"  By 
the  court  On  a  question  of  practice,  it  would  seem  that  the  de- 
cision of  the  district  court  as  to  what  the  practice  is  should  be  con- 
clusive. The  practice  of  the  court  cannot  be  better  known  and 
establiahed  than  by  its  own  solemn  adjudications  on  the  subject. 

13.  On  the  13th  of  February  1807,  an  attachn^ent  was  regularly  issued 
by  the  court  of  Williamson  county,  Tennessee,  and  was,  on  the 
i3th  of  the  airoe  month,  levied  on  a  tract  of  land,  the  property  of 
the  defendant  in  the  suit  Judgment  by  default  was  entered  on 
the  15th  of  October  1C^7$  the  property  was  on  motion  condemned* 
and  a  writ  of  venditioni  exponas  issued  on  the  34th,  which  came 
intothe  handa  of  the  sheriff  oh  the  38th  of  October,  who  sold  the 
property  under  it,  on  the  3d  of  Jantuiiy  1808.  The  county  of  Wil- 
liainson  waa  divided  on  the  16th  of  November  1807,  and  that  part 
of  thb  land  for  which  thia  ejectment  waa  brought,  lay^inrthe  new 
county  called  llauxy.  Held,  that  the  process  of  execution  for-the 
sale  of  the  land,  under  which  it  waa  sold  by  the  sherlfl^  was  a  di- 
rection to  the  sheriff  to  sell  the  specific  property,  which  waa 
already  in  hia  possession,  by  virtue  of  the  attachment,  and  waa 
already  condemned  by  the  competent  tribunal.    The  MbMquent 
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dirision  of  the  county  could  not  diYCtt  his  tested  interest,  or  de- 
prive the  officer  of  the  power  to  finish  s  process  which  was  slreadj 
hegun.     Tyreltt  Htan  t.  Boimbrtt  ei  aL    464. 

14.  The  instructions  giren  to  the  jury,  not  conforming  to  the  issue 
made  up  by  the  pleadings,  a  vemre  de  noTo  was  awarded.  SeoU 
V.  Luni'8  Administrator,    596. 

15.  It  is  not  essential  that  any  court,  in  establishing  or  changing  its 
practice,  should  do  so  by  tfie  adoption  of  written  rules.    Its  prac- 
tice may  be  established  by  a  uniform  mode  of  procee^ng  for  a 
series  of  years,  and  this  forms  the  law  of  the  court    In  this  case  it 
appears  that  the  Louisiana  law,  which  regulated  the  practice  of 
the  district  court  of  Louisiana,  has  not  only  been  repealed,  but  the 
record  shows  that  in  the  year  183Q,  when  the  decision  was  g^ven 
in  this  case,  there  was  no  such  practice  of  the  court,  as  was  adopt- 
ed by  the  act  of  congress  of  26th  May  1824.    The  court  refused 
the  statement  of  facts  to  go  to  the  Jury  for  a  special  finding,  be- 
cause they  say  ^  such  was  contrary  to  the  practice  of  the  court'* 
By  the  court.     On  a  question  of  practice,  it  would  seem  that  the 
decision  of  the  district  court  as  to  what  the'practice  is  should  be 
conclusive.    The  practice  of  the  court  cannot  be  better  known 
and  established  than  by  its  own  solemn  adjudications  on  the  sub- 
ject   Dunean'B  Htirn  v.  The  United  States.    4J5. 

16.  In  cases  where  the  demand  is  not  for  money,  and  the  nature  of  the 
action  does  not  require  the  value  of  the  thing  demanded  to  be 
stated  in  the  declaration,  the  practice  of  this  court,  and  of  the 
courts  of  the  United  States  hss  been,  to  allow  the  value  to  be  given 
in  evidence.    Ex  parte  Bradstred.    634. 

17.  This  court  will  not  exercise  any  control  over  the  proceedings  of 
an  inferior  court  of  the  United  States,  in  allowing  or  refusing  to 
allow  amendments  in  the  pleadings,  in  cases  depending  in  those 
courts;  but  every  party  in  such  courts  has  a  right  to  the  judgment 
of  this  court  in  a  suit  brought  in  those  courts,  provided  the  matter 
in  dispute  exceeds  the  value  of  two  thousand  dollan.    Ibid. 

PRINCIPAL  AND  SURETY. 

Guarantee. 

PROCESS. 

The  form  of  process  in  the  case  of  The  State  of  Rhode  Island  v.  The 
State  of  Massachusetts.     Rhode  Island  v.  Massathusdts,    651. 

PROMFvSSORY  NOTE. 

1.  whether  certain  facts  in  reference  to  an  alleged  notice  to  the  in- 

dorser,  and  demand  of  payment  of  a  promissory  note  by  the  drawer, 
amounted  to  a  wuver  of  the  objection  to  the  want  of  demand  and 
notice,  is  a  question  of  fact,  and  not  matter  of  law,  for  the  consi- 
deration of  the  jury.    Union  Bank  v.  Magrudsr,     '>8r. 

2.  Usury. 
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1.  The  United  States  brougbt  an  action  against  General  Ripley  for  a 

certun  amount  of  public  money  he  bad,  as  was  alleged,  (ailed  to 
aeeount  for  and  pay  over  as  the  law  required.  The  defendant  wat 
in  the  service  of  the  United  SUtes  from  1812  to  1817)  and  was 
promoted  at  different  periods,  until  he  resgned  his  commission  as 
major-general  by  brevet  in  the  latter  year.  During  this  period  he 
rendered  distinguished  and  active  military  services  to  his  country, 
and  received  the  pay  and  emoluments  to  which  his  rank  entitled 
him,  under  the  law  and  regulations  applicable  thereto.  Large 
sums  of  moneys  passed  through  his  hands,  and  were  disbursed  by 
him  for  the  supplies  of  the  troops  under  his  command.  He  claimed 
a  commission  on  these  sums,  and  offered  evidence  to  prove  that 
nmilar  allowances  had  been  made  to  others.  He  also  claimed 
extra  pay  or  compensation  for  services  performed  by  him,  not 
urithln  the  line  of  his  duty,  in  preparing  plans  of  fortifications,  and 
for  procuring  and  forwaMing  supplies  of  provisions,  &c.  to  troops 
of  the  United  States,  beyond  liis  military  command.  These  daima 
were  resisted  by  the  United  States  on  the  ground  that  no  other 
compensation  could  be  allowed  to  him  than  such  as  was  mentioned 
or  defined  by  the  laws  of  the  United  States,  by  instructions  of  the 
president,  pr  by  the  legal  regulations  of  tiie  war  department. 
UnUed  States  v.  Bipky,     18. 

2.  It  is  presumed  that  every  person  who  has  been  engaged  in  the  pub* 

lie  service  has  received  the  compensation  allowed  by  law,  until  the 
contraiy  appear.  The  amount  of  compensation  in  the  military  ser- 
vice may  depend,  in  some  degree,  on  the  regulations  of  the  war 
department;  but  such  regulations  must  be  uniform,  and  applicable 
to  aH  officers  under  the  same  circumstances.     Ibid. 

3.  If  the  disbursements,  for  which  compensation  is  claimed,  were  not 

such  as  were  ordinarily  attached  to  the  duties  of  the  officer,  the 
fact  should  be  stated;  and  also  that  the  service  was  performed 
under  the  sanction  of  the  government,  or  under  such  circumstances 
as  rendered  the  extra  labour  and  responsibility  assumed  in  perform- 
ing it  necessary.    Ibid, 

4.  Should  the  accounting  officer  of  the  treasury  refuse  to  allow  an 

officer  the  established  compensation  which  belongs  to  his  station, 
the  daim,  having  been  rejected  by  the  proper  department,  should, 
unquestionably,  be  allowed  by  way  of  set-off  to  the  demand  of  the 
government  by  a  court  and  jury.    Ibid, 

5.  And  it  is  equaQy  clear,  that  an  equitable  allowance  should  be  made 

in  the  same  manner  for  extra  services  performed  by  an  officer 
which  did  not  come  within  the  line  of  his  official  duty,  and  which 
had  been  performed  under  the  sanction  of  the  government,  or 
under  circumstances  of  peculiar  emergency.  In  such  a  case  the 
compensation  should  be  graduated  by  the  amount  paid  for  like 
services  under  similar  circumstances.  Usage  may  be  safely  relied 
upon  in  such  cases^  as  fixing  a  just  compensation .  Ibid, 
6    However  valuable  tne  plans  for  fortifications,  prepared  by  a  public 
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officer,  may  have  been,  unlew  they  were  prepared  at  the  requeal 
of  the  goTemroent,  or  were  indispenaable  to  the  pubEe  aervioe*  as 
a  matter  of  ri^t,  a  compcniation  for  them  cannot  be  claimed. 
Ihid. 

7'  The  chums  of  compensation  set  up  by  a  pablic  offioer*  must  be 
brought  withm  the  established  rules  on  the  siibjtct,  before  they 
can  receive  judicial  sanction.    Ibid. 

^  The  United  States  instituted  an  action  to  recover  a  balance,  certified 
at  the  treasury,  sgainst  the  defendant  on  the  settlement  of  bis 
accounts  as  secretary  to  the  commiisioneri  of  the  navy  hospital 
fund.  Upon  this  settlement,  the  defendant  set  up  a  claim  for 
compensation,  for  what  he  considered  extra  senrioes*  in  bringing 
up  and  arranging  the  records  of  the  board,  antecedent  to  his  ap- 
pointment as  secretary;  and  also  for  commissions  on  the  disburse- 
ment of  moneys  under  the  order*  of  the  board.  These  claims 
were  rejected  by  the  accounting  oiiicers  of  the  treasury,  *nd  were 
on  the  trial  set  up  by  way  of  set-oflT  against  the  demand  on  the 
part  of  the  United  States.  Held:  that  the  allowance  of  compen- 
sation by  a  fixed  salary  to  the  defendant,  as  the  secretary  of  the 
board  of  the  nvry  hospital  commissioners,  did  not  exclude  his  right 
to  claim  extra  compensation  for  the  disbursement  uf  moneys  be- 
longing to  the  navy  hospital  fund.  Held:  that  it  was  not  necesstr)- 
to  entide  the  defendant  to  such  compensation,  that  the  board  of 
commissioners  should  hare  passed  a  resolution  for  the  payment  of 
such  commissions,  and  that  the  claim  of  commissions  should  have 
been  sanctioned  and  settled  by  the  board,  in  order  to  enable  the 
defendant  to  set  up  a  claim  against  the  United  States.  UnUei 
8UtU$  V.  Filkbrmm,    2a 

9.  The  authori^  of  the  commissioners  to  appoint  a  secretary  was  not 

denied;  and  this  same  authority  must  necesnrily  exist,  to  appoint 
agents  and  superintendents  for  the  management  of  the  business 
connected  with  the  employment  of  the  fiind;  and  which,  in  the 
absence  of  any  regulation  by  law  on  the  subject,  must  carry  with 
it  a  right  to  determine  the  compensation  to  be  allowed  them. 
IM. 

10.  From  the  testimony  in  the  case,  it  is  very  certain  that  the  secretaiy 
of  the  navy  considered  the  agency  of  the  defendant  in  relation  to 
the  fiind  as  entirely  distinct  fitmi  his  d«Qr  as  secretaiy,  and  for 
which  he  was  to  have  extra  compensatioa.'  And  it  is  fiurly  to  be 
collected  firom  his  deposition  that  all  this  receive4  the  direct  sanc- 
tion of  all  the  commissioners.  But  whether  it  did  or  not,  it  was 
-binding  on  the  board;  for  the  secretary  of  the  navy  was  the  acting 
commissioner,  ha^ng  the  authority  of  the  board  fiir  doing  what  he 
did,  and.his  acts  were  the  acts  of  the  board,  in  judgment  of  hiw. 
It  was  therefore  an  express  contract  entered  into  between  the 
board  or  itt  agent,  and  the  defendant;  and  it  was  not  in  the  power 
pf  the  hoard,  composed  even  of  the  samemen  after  the  serrioe 
iad  been  performed,  to  rescmd  the  eontnet^  and  withhold  fipom 
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the  defendiat  the  stipukted  eompeniatioii.  Thert  is  no  doubt, 
the  boerd,  composed  of  other  memben*  hftd  the  same  power  c  er 
this  matter  is  the  former  boerdf  but  it  cannot  be' admitted  that  it 
had  any  greater  power.  The  rejection  therefore  of  these  claims, 
on  the  7th  of  September  1839,  after  all  the  serrices  had  been  per- 
formed by  the  defendant,  can  have  no  influence  upon  the  queftion. 
Ibid. 

11.  There  is  no  general  principle  of  law  known  to  the  court,  and  no 
authority  has  been  shown  establishing  the  doctrine  that  all  tiie 
proceedings  of  such  boards  must  be  in  writingi  or  that  they  chall 
be  deemed  yoidf  unless  the  statute  under  which  they  act  shall  re- 
quire their  proceedings  to  be  reduced  to  writing.  It  [^  certainly 
fit  and  proper  thai  every  important  transaction  of  the  board  should 
be  committed  to  writings  bu£  the  law  imposes  no  such  indispensa- 
ble duty.  The  act  of  1811,  4  Laws  U.  S.  311,  constituting  the 
fund  for  navy  hospital^  only  makes  the  secretaries  of  the  navy, 
treasury  and  war  departments,  a  board  of  commisnoners,  by  the 
name  and  style  of  commisuoners  of  navy  hospitals,  and  gives  some 
general  directions  in  what  way  the  fUnd  is  to  be  employed:,  but 
the  mode  and  manner  of  transacting  their  business  is  not  in^any 
way  prescribed.    Ibid. 

13.  It  is  not  true  even  with  respect  to  corporations,  that  all  their  acts 
must  be  established  by  positive  record  evidence.  In  the  case  of 
the  Bank  of  the  United  SUtes  v.  Dandridge,  12  Wheat.  69,  this 
court  say,  *'  we  do  not  admit,  as  a  general  proposition,  that  the 
acts  of  a  corporation  are  invalid'  merely  from  an  omisaion  to  have 
them  reduced  to  writing,  unless  the  statute  creating  it,  makes  such 
writing  indispensable  as  evidence,  or  to  give  them  an  obligatory, 
force.  If  the  statute  imposes  such  restriction,  it  must  be  obeyed. 
If  the  board  had  authority  to  employ  the  defendant  to  perform  the 
services  which  he  has  rendered,  and  these  services  have  been  ac- 
tually rendered  at  the  request  of  the  board,  the  law  implies  a  pro- 
mise to  pay  for  the  same.  This  principle  is  fully  established  in 
the  case  of  the  United  States  >.  Wilkins,  6  Wheat  143:  which 
brought  under  the  consideration  of  the  court,  the  act  of  the  3d  of 
March  1797,  3  Laws  U.  S.  594^  providing  for  the  settlement  of  ac- 
counts between  the  United  States  and  public  receivers.    Ibid. 

13.  The  instfuctiMs  gfven  to  the  jury  by  the  circuit  court  were:  if  the 
jury  believe  "from  the  evidence,  that  the  regular  duties  to  be  per- 
formed by  the  defendant,  as  secretary  to  the  commissioners  of  the 
navy  hospital  fund,  at  the  stated  salary  of  two  hundred  and  fifty 
ddhtrs  per  annum,  did  not  extend  to  the  receipt  and  disbursement 
of  the  fund:  that  the  duty  of  receiving  and  ^sbursing  the  fund 
was  required  of  and  performed  by  him,  as  an  exthi  service,  over 
and  above  the  regular  duties  of  hii  said  appointment:  that  it  has 
been  fbr  many  jreart  the  general  practice  of  the  government  and 
its  several  departmel^  to  aUow  to  persons,  though  holding  offices 
or  clerkships,  for  the  proper  duties  of  which  thr.y  receive  stated 
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salaries  or  other  Jixed  compenaatioiiy  comnussioiifiy  ovei-  aiid  above 
such  salaries  or  other  compentation,  upon  the  receipts  and  dis- 
bursements of  public  moneys,  appropriated  by  law  for  particolar 
services,  when  such  receipts  and  disbursements  were  not  among 
the  ordinary  and  regular  duties  appertaining  to  such  offices  or 
clerkships,  but  superadded  labour  and  responsibility,  apart  from 
such  ordinary  and  regular  duties:  and  that  the  defendant  took 
upon  himself  the  labour  and  responsibility  of  such  receipts  and  ex- 
penditures of  the  navy  hospital  fund,  at  the  request  of  said  com- 
missioners, or  with  an  understanding  on  both  sides,  that  he  should 
be  compensated  for  the  same,  as  extra  service,  by  the  allowance  of 
a  commission  on  the  amount  of  such  receipts  and  expenditures: 
then  it  is  competent  for  the  jury  in  thb  case,  to  allow  such  com* 
mission  to  the  defendant,  on  the  Kud  receipts  and  diabunements^ 
as  the  jury  may  find  to  have  been  agreed  upon  between  the  said 
commissioners  and  the  defendant:  or,  in  the  absence  of  any  spe- 
cific agreement,  fixing  the  rate  of  commissions  at  snch  rate  as  the 
jury  shall  find  to  be  reasonable  and  conformable  to  the  general 
usage  of  the  government,  and  its  departments,  in  the  like  cases. 
These  instructions  were  entirely  correct,  and  in  conformity  to  the 
rules  and  principles  of  the  law  on  this  subject.    Ibid, 
14.  Upon  the  trial  of  this  cause,  the  defendant  offered  to  prove,  by 
parol  testim  )ny,  the  general  usage  of  the  different  departments  of 
the  govern!  lent,  in  allowing  commissions  to  the  officers  of  govern- 
ment upon  disbursements  of  money  under  a  spedal  authority  not 
connected  with  their  regular  official  duties.    The  counsel  of  the 
United  States  objected  to^the  admission  of  parol  evidence  to  prove 
such  usage,  but  U)e  court  permitted  the  evidence  to  be  given.   By 
the  court:  we  see  no  grounds  for  objection  against  the  usage  o^ 
fered  to  be  proved,  and  the  purpose  for  which  it  was  so  offered, 
as  connected  with  the  veiy  terms  upon  which  the  defendant  was 
employed  to  perform  the  services.    It  was  not  for  the  purpose  of 
establishing  the  right,  but  to  show  the  measure  of  compensation, 
and  the  manner  in  whioh  it  was  to  be  paid.     Ibid, 

PUBLIC  ACCOUNTS. 

1.  Public  agents  and  officers. 
3.  Set-off. 
3.  Lex  loci. 

ROBBING  THE  MAIL. 

1.  The  defendant  was  indicted  upon  the  twenty-fourth  section  of  the 
act  of  congress  of  3d  March  1S25,  entitled  **  an  act  to  reduce  into 
one  the  several  acts  establishing  and  regylating  the  post  office 
department,"  for  advising,  procuring  and  aasuting  one  Joseph  I. 
Straughan,  a  mail  carrier,  to  rpb  the  mail;  and  was  found  guilty. 
Upon  this  finding,  the  judges  of  the  circuit  court  of  North  Carolina 
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were  divided  in  opimon  on  the  que«tioo»  whether  an  indictment 
founded  on  the  statute  for  advising,  &c  a  mail  carrier  to  rob  the 
mail,  ought  to  set  forth  or  aver  that  the  said  carrier  did  in  fact  com- 
mit the  offence  of  robbing  the  mail }  By  the  court.  The  answer  to 
this,  as  an  abstract  propoaitiooy  must  be  in  the  affirmative.  But  if 
the  question  intended  to  be  put  i%  whether  there  must  be  a  dis- 
tinct substantive  averment  of  that  fact:  it  is  not  necessary.  The 
indictment  in  this  case  sufficiently  sets  out  that  the  offence  had 
been  committed  by  the  mail  carrier.  United  States  v.  JOUb,  138. 
J.  The  offence  charged  in  this  indictment  is  a  misdemeanour  where 
all  are  principalsi  and  the  doctrine  applicable  to  the  principal  and 
accessary  in  cases  of  felony,  does  not  apply.  The  offence,  how- 
ever, charged  against  the  defendant  is  secondary  in  its  character; 
and  there  can  be  no  doubt  that  it  must  sufficiently  appear  upon 
the  indictment,  that  the  offence  alleged  against  the  chief  actor 
bad  been  committed.    Ibid. 

RULES  OF  COURT. 

1.  Rule  as  to  printed  arguments,    iv. 

2.  Rule  as  to  the  use  of  the  library  of  the  court    iv. 

SET-OFF. 

1.  The  United  States  instituted  a  suit  to  recover  a  balance  charged  on 
the  books  of  the  treasury  department  against  the  defendant,  who 
was  a  clerk  in  the  navy  department,  upon  a  fixed  annual  salary, 
and  acted  as  agent  for  the  payment  of  moneys  due  to  the  navy 
penstoners,  the  privateer  pensioners,  and  for  navy  disbursements; 
for  the  payment  of  which,  funds  were  placed  in  his  hands  by  the 
government.  He  had  received  an  annual  compensation  for  his 
slices  in  the  payment  of  the  navy  pensioners;  and  for  fifteen 
years,  he  had  received,  in  preceding  accounts,  commissions  of  one 
per  cent  on  the  moneys  paid  by  him  for  navy  disbursements.  He 
claimed  these  commissions  at  the  treasury*  and  the  claim  had  been 
there  rejected  by  the  accounting  officers;  and  if  allowed  the  same, 
he  was  not  now  indebted  to  the  government.  The  United  States, 
on  the  trial  of  the  case  in  the  circuit  court,  denied  the  right  of  the 
defendant  to  these  commissions,  as  they  had  not  been  allowed  to 
him  by  any  department  of  the  government,  and  asserted  that  the 
jury  had  not  power  to  allow  them  on  the  trial.  Held,  that  the 
rejection  of  the  claiip  to  commissions  by  the  treasury  depart- 
ment formed  no  objection  to  the  admission  of  it  as  evidence  of 
offset  before  'the  jury.  Had  the  claim  never  been  presented  to 
the  department,  it  could  not  have  been  admitted  as  evidence  by 
the  court.  But,  as  it  had  been  made  out  in  form  and  presented  to 
the  proper  accounting  officers,  and  bad  been  /ejected,  the  circuit 
court  did  right  in  submitting  it  to  the  jury;  if  the  claim  was  consi- 
dered as  equitable.     United  States  v.  MaedanieL     1 . 
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SET-OFF. 

9.  Thit  ooufi  will  not  Mnotion  a  limiUtioD  of  the  power  of  the  cireiiit 
court,  in  caaet  of  thii  kind^  to  the  admiatton  of  endence  to  the 
juiy  on  a  trial,  onlj  to  such  item  of  offset  agiinst  the  claims  of  the 
goremment  as  ii .««  strictty  legal,  and  whidi  the  accountii^  ofll- 
eer  of  the  treasury  should  hare  allowed.  It  is  admitted  that  a 
claim  which  requires  legislative  sanction,  is  not  a  proper  offset 
either  before  the  treasuiy  officers  or  the  court.  But  there  may 
be  cases  in  which  t!ie  senrices  having  been  rendered,  a  compen- 
sation may  be  made  within  the  discretion  of  the  head  of  the  de- 
partment) and  in  such  cases  the  court  and  juty  will  do,  not  what 
an  auditw  was  authorized  to  do^  but  what  the  head  of  the  depart- 
ment should  have  done,  in  sanctioning  an  equitable  allowance. 
Ibid. 

X  An  action  of  assumpsit  was  brought  by  the  government  to  recover 
from  the  defendant  the  exact  sum  which  in  equity  it  was  admitted 
he  was  entitled  to  receive  for  valuable  services  rendered  to  the 
public  in  a  subordinate  capacity,  under  the  express  sanction  of 
the  head  of  the  navy  department.  This  sum  of  money  happened 
to  be  in  the  hands  of  the  defendant;  and  the  question  was,  whether 
he  shall,  under  the  circumstances,  be  required  to  surrender  it  to 
the  government,  and  then  petition  congress  on  thA  subject.  A 
simple  statement  of  the  case  would  seem  to  render  proper  a  very 
different  course.    Ibid. 

TRADING  WITH  THE  ENEMY. 

1.  Action  of  assumpsit  to  recover  the  balance  of  an  account  current  for 

merchandize  purchased  in  England  by  order  of  the  defendants. 
The  defence  was,  that  the  contract  %/as  made  during  the  war,  and 
therefore  void.  By  the  court.  The  doctrine  is  not  to  be  ques- 
tioned at-  this  day,  that  during  a  state  of  hostility,  the  citizens  of 
the  hostile  states  are  incapable  of  contracting  with  each  other. 
SehokJUld  V.  Eiehelbarger.    586. 

2.  To  say  that  this  rule  is  without  exception,  would  be  assuming  too 

great  latitude.  The  question  has  never  yet  been  examined  whether 
a  contract  for  necessaries,  or  even  for  money  to  enable  the  indi- 
vidual to  get  home,  could  not  be  enforced;  and  analogies  familiar 
to  the  law,  as  well  as  the  influence  of  the  creneral  rule,  in  interna- 
tional hw,  that  the  severities  of  war  are  to  be  diminished  bj  all 
safe  and  practical  means,  might  be  appealed  to  in  support  of  such 
an  exception.  But  at  present,  it  may  be  safely  affirmed  that  there 
IS  no  recognized  exception,  but  permission  of  a  state  to  its  own 
citizens,  which  is  also  implied  in  any  treaty  stipulation  to  that 
effect,  entered  into  with  a  belligerent-     Ibtd 

TREATY 

Florida  land  rlaunft. 
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1.  Uwge  cannot  tiler  the  kw,  but  it  it  endence  of  the  constructioa 
giyen  to  it,  and  must  be  considered  binding  on  past  transactions. 
DmtedStaUi^.MaedameL    1. 

2  Upon  the  trial  of  this  cause,  the  defendant  offered  to  prove,  by  parol 
testimcmy,  the  general  usage  of  the  different  departments  of  the 
government,  in  allowing  commissions  to  the  officers  of  government 
upon  disbursements  of  money  under  a  special  authority  not  con« 
nected  with  thdr  regular  offidal  duties.  The  counsel  of  the  United 
States  objected  to  the  admisnon  of  parol  evidence  to  prove  such 
usage*  but  the  court  permitted  the  evidence  to  be  given.  By  the 
court  We  see  no  grounds  for  objection  against  the  usage  offered 
to  be  proved,  and  the  purpose  for  which  it  was  so  offered,  as  con- 
nected with  the  very  terms  upon  which  the  defendant  was  em- 
ployed to  perform  the  services.  It  was  not  for  the,  purpose  of 
establishing  the  right,  but  to  show  the  measure  of  compensation, 
and  the  manner  in  which  it  was  to  be  paid.  United  Siate$  v.  FiUe- 
bfown*    28. 

USURY. 

1.  A  promiasory  note,  payable  at  a  fiiture  day,  given  for  a  bona  fide 
business  transaction,  and  which  note  was  not  made  for  the  purpose 
of  rainng  money  in  the  market,  was  sold  by  the  drawee  and  in- 
dorser  for  a  sum  so  much  less  on  its  face,  as  exhibited  a  discount 
beyond  the  legal  rate  of  interest,  no  stipulation  having  been  Tnade 
against  the  liability  of  the  indorser;  is  not  per  se  an  usurious  con- 
tract between  the  indorser  and  indorsee,  and  an  action  can  he 
maintained  upon  the  note  against  the  indorser  who  sold  the  aame, 
by  th^  purchaser.    NithoU  v.  Feanon*     103. 

%  The  courts  of  New  York  have  adjudicated,  that  whenever  the  note 
or  bill  in  its  inception  was  a  real  transaction,  so  that  the  payee  or 
promiasee  might  at  maturity  maintain  a  suit  upon  it,  a  traiiafer  by 
indorsement,  though  beyond  the  legal  rate  of  interest,  shall  be  re- 
garded an  a  lalr^  OS*  the  note  or  bill,  and  a  valid  and  legal  transac- 
tion. But  not  so  where  the  paper,  in  its  origin,  was  only  a  nomi- 
nal negotiation.     Ibid, 

*i  There  are  two  cardinal  rules  in  the  uoctrine  of  usury  which  we 
think  must  be  regarded  as  the  common  place  to  which  all  reason- 
ing and  adjudication  upon  the  subject  should  be  referred:  the  first- 
is,  that,  to  constitute  usury,  there  must  be  a  loan  in  contemplation 
by  the  parties;  and  the  second,  that  a  contract  which  in  its  incep' 
tion  is  unaffected  by  usury,  caii  never  be  invalidated  by  any  sub- 
seqiiei)tjusurious  transaction,     llid, 

VIRGINIA. 

The  common  law  of  England,  and  all  the  statute^  of  parliament  made 
in  aid  of  the  common  law,  prior  to  the  fourth  year  of  the  reign  of 
Icingr  James  the  first,  which  are  of  a  general  nature,  and  not  local 
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to  the  kingdonii  were  ezprenly  adopted  by  the  Yirginui  slatute 
of  17T6{  and  the  subsequent  revisions  of  its  code  have  confirmed 
the  general  doctrine  on  ihn  particubr  subject  Seoii  y.  Lmit**' 
Mmimttrator,    596 

WRIT  OP  ERROR 

Error. 
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